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| nt roducti on

This reply brief narrows the focus of the issues before the

Court because Appellees have agreed with FIPUG s understanding

of the legal principles that control this case.! FIPUG relies on

its Initial Brief for the points not specifically addressed

her ei n.

ARGUVMENT

|. THE FPSC FAILED TO CARRY QUT | TS RESPONSIBILITY WHEN IT
DECLI NED TO | NVESTI GATE THE TECQO HPP TRANSACTI ONS

The potential for abuse in dealings between a regulated
utility and its unregulated affiliates has |long been a concern
of legislative and regulatory bodies. It is specifically
addressed in the preanble to the Public Uility Holding Conpany
Act. 15 USC 879a(b). The dangers of such dealings were
articulately dissected and evaluated when FERC initially
anal yzed the arrangenent between TECo and its affiliated
unregul ated nerchant conpany. TECo Power Services Corporation
and Tanpa El ectric Conpany 52 FERC P61, 191 (Aug. 1990). (FIPUG

Appdx to Initial Brief at A-36). The evidence TECo offered

tFIPUG Wi || continue to use the sane abbreviations contai ned
in its Initial Brief. In addition, references to FIPUG s
Initial Bri ef are designhated (FIPUG Initial Bri ef ).
Ref erences to the FPSC s Answer brief are designated (FPSC Bri ef
). References to TECo's Answer Brief are designated (TECo
Brief _ ).



bel ow presented a red badge of inpropriety, but the FPSC el ected
not to investigate. FI PUG believed this was because the FPSC
had made a m stake of |aw and concluded that its hands were tied
because the affiliate deal had been approved by an agency wth
greater authority. In its Answer Brief, however, the FPSC
admts that it has full authority to act for the protection of
consuners. But, it found no wongdoing and washed its hands of
the affair. The problemis that there is no evidence to support
its finding. The only evidence leads in the opposite direction,
and the FPSC failed to investigate a patent indicia of abuse
that cost consuners mllions in excess charges.

The FPSC acknow edges t hat it has the statutory
responsibility to set fair, just and reasonable rates and to
ensure that a utility's ratepayers do not subsidize non-utility
activities. (FPSC Brief at 5; TECo Brief at 23). Appel | ees
also agree that only reasonable and prudent expenses may be
recovered fromratepayers. (FPSC Brief at 5; TECo Brief at 23).
Most inportantly, Appellees admt that the FPSC is not barred
from taking action to protect retail custoners after FERC has
approved a contract. (FPSC Brief at 6, 9; TECo Brief at 25).
The FPSC says it can:

investigate TECO s affiliate transactions under
the contract and ensure that costs are properly
all ocated between TECO s wholesale and retail

jurisdictions.

(FPSC Brief at 9).



VWhat it didn't say is that even if costs are properly
all ocated between wholesale and retail jurisdictions, it can
further determne that the wutility conpany rather than its
custoners be required to assune the risk of |oss on bad deals
with affiliates where the utility has contracted to sell |ow and
buy hi gh. If a regulated utility wants to contract to sell |ow
and buy high, it should be required to live wth the bargain,
not pass the spoiled fruit on to captive custoners.

Wil e the FPSC recognized that it has the authority to, and

shoul d, pr ot ect consuners from overpriced whol esal e
transactions, it failed to fulfill its duty in this instance by
refusing to investigate the TECo/HPP transactions. Havi ng

conceded the controlling law that governs the case, the case
shoul d be remanded for further consideration.
The only evidence TECo presented regarding its dealings with

HPP was:
For the year 2002, TECo estimates that its average
fuel cost wll be $33.01/Mvh this year. It then
proposes that when it sells power to its affiliate,
HPP, it will charge $25.62/ Mvh for fuel. Wen it buys
power from HPP, it wll pay $46.19/ Mw\h for fuel.
(FI'PUG Appdx to Initial Brief at A-31-35);
The "true wup" to recover costs for 1998-2001 is

$88,672,735 in 2002 Dbecause previous fuel and



purchased power estinmates were incorrect. There is no
expl anation for these errors. (FIPUG Appdx to Initia
Brief at A-31, line 33);

TECo was given the opportunity to justify its admtted

discrimnatory fuel pricing technique in affiliate
deal ings. \Wen asked whether any current studies have
been conducted to determne if retail custoners
benefit from the affiliate transactions in question,

TECo wi tnesses, Brown and Jordan, said "no." (Tr. 84-

85, 266-67, 294).
Wen asked to explain why the fuel cost differential

was beneficial to retail custoners, TECo w tnesses
said it was because the sales are "separated" and
cost - based, w thout further explanation. TECo failed
to explain the nature of this "benefit." (Tr. 85)
The FPSC addressed the issue of fuel costs for separated
sales in its Order and said:

First, capital and O&M costs for the generating
pl ant necessary to nake separated sales are allocated
to whol esal e custoners. This reduces capital costs
for retail custoners when putting new plant in service
for which total capacity is not imediately needed to
serve retail load. A conplete review of the effect of
separated sales on retail custoners nust include the
reduction in capital costs associated with serving
separ at ed whol esal e cust oners.

Second, we agree with FIPUGs wtnesses Collins
and Pollock that fuel costs should be allocated to
separated sal es based on average system fuel cost. W
al so agree with FIPUG that average system fuel costs
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should include both generation and purchased power

cost s. Order No. PSC-97-0262-FOFEl, issued Mrch

1997, in Docket No. 970001-El, required that on

11,
a

prospective basis, separated sales should be allocated
average system fuel costs. The evidence indicates

that TECO appears to be adhering to this policy.

Only

one of TECO s separated sales has fuel costs based on

a specified unit. All other sales are based

on

average system fuel costs. TECO s only unit based
sale was entered into in 1989, prior to issuance of

Order No. PSC-97-0262- FOF- El

(FI'PUG Appdx to Initial Brief at A-10).

The only separated sale that receives special treatnent is

the TECo/HPP transaction. The FPSC admits that it has the power

to re-exam ne the consunmer benefits from 13-year old contracts

that it said mght prove to be a problemin the future.
Appdx to Initial Brief at A-72). Wy didn't it do it?
The totality of the FPSCs coments on the

transaction is found in the follow ng three paragraphs:

(FI PUG

TECo/ HPP

We find that the evidence in the record shows that
TECO s decisions <concerning 1its wholesale energy
purchases from and sales to Hardee Power Partners were
reasonable during the period January 1998 through

Decenber  2000. No evidence was presented

t hat

indicated TECO is abusing the Hardee Power Partners
contract or allocating the costs of this contract
i nappropriately. W do not believe that further study

of this issue is warranted at this tine.

The record indicates that TECO s contract

W th

Har dee Power Partners is FERC- approved and cost-based.

The original contract was appropriately conpared

to

ot her avail able capacity and energy options. TECO s
| atest anmendnent to the contract conpares favorably to
the forwards energy market price, even if the capacity

costs of the Hardee contract are included.

Further, TECO s separated sale of 145 nmegawatts to
TECO Power Services from Hardee is TECOs only unit-



based sale. This contract was signed in 1989 and
expires on Decenber 31, 2002. The record indicates
that TECO has no plans to renegotiate this sale upon
expiration of the contract. At the expiration of this
contract, the capacity from TECOs Big Bend Unit 4
reserved for this contract wll be available to serve
TECO s retail ratepayers.

(FI'PUG Appdx to Initial Brief at A-12).

Based on the face of the Order on appeal quoted above, FIPUG
concluded that: the FPSC had shifted the burden of proof to
FIPUG that the FPSC believed it was bound by the 1990 FERC
order; and that the FPSC thought it was appropriate for TECo to
give its affiliate a special break on fuel costs for the four-
year period under review, 1998-2002, because the commtnent to
sell to HPP will expire at the end of 2002.

However, the FPSC says in its Answer Brief that FlIPUG
m sunderstood its Oder and that the second two paragraphs
guoted above were just dicta. (FPSC Brief at 6, 16). Based on
these representations in the FPSC brief, the relevant portion of
the Order is restated, with the dicta renoved:

We find that the evidence in the record shows that

TECO s decisions <concerning 1its wholesale energy

purchases from and sales to Hardee Power Partners were

reasonable during the period January 1998 through

Decenber 2000. No evidence was presented that

indicated TECO is abusing the Hardee Power Partners

contract or allocating the costs of this contract

i nappropriately. W do not believe that further study

of this issue is warranted at this tine.

(di ct a) Fhe—reecord—inticates—that—FECO-s—~contract

. -

wHth .I lar dee—Powe! —Partrers—s—FERCapps eved and_ oSt

based I Fhe ell Hgthad . |66|“|EI act—was—app! el priatery



The single paragraph quoted above, which is the basis for
the FPSC s decision, is not supported by conpetent substantia
evi dence. Further, the Oder makes no nention of the evidence
FI PUG presented, or the fact that the TECo w tnesses on cross-
exam nation admtted that they had nade no effort to discover if
there were any custoner benefits to off set the discrimnatory
fuel pricing. The Oder erroneously bases its ruling on the
statenent that no evidence was presented that TECo was abusing
its contract wth HPP. This is the wong standard. The factua
prem se of the statenent is wong as well. TECo’ s evi dence
shows that it exchanges |lowpriced fuel with its affiliate in
return for high-priced fuel with a detrinent to the retail
consuners. (FIPUG Initial Brief at 8-10).

The Court has ruled that it can only look to the evidence
that the FPSC specifically referred to in its Oder; it nmay not

i nfer what other evidence the FPSC did or did not consider when



it nmade its decision. See, G eyhound Lines, Inc. v. Muyo, 207
So.2d 1, 5 (Fla. 1968). The Final Oder fails to cite any
specific facts in support of its decision. (FIPUG Initial Brief
at 38-42). Therefore, the bases given in the Final Oder are
insufficient to sustain it.

According to controlling law, including that cited in the
FPSC s brief, the Oder nust contain a "succinct and sufficient
statenent of the ultimate facts wupon which the Comm ssion
relied. . . ." Cccidental Chemcal Co. v. Myo, 351 So.2d 336,

341 (Fla. 1977).2 The Oder® contains no such supporting facts.

That the Oder does not neet the standards set out in

Occidental or Geyhound is nade clear by the fact that in its
brief, the FPSC attenpts to resort to "evidence in the record",
which is not even nentioned in the Order on appeal as the bases

for the FPSC s decision. (FPSC Brief at 13-14). Even those

2 In affirmng the FPSC s order in Cccidental, the Court noted
that the FPSC had "specifically dealt with all significant rate
desi gn changes."” COGccidental, 351 So.2d at 10. In the Order at
issue here, the Commssion did not deal with the significant
i ssues that were before it.

3 The Comm ssion has often stated, “Comm ssion orders speak for
thenselves.” See, In re: Fuel and purchased power cost recovery
clause and generating performance incentive factor, Docket No.
010001-ElI, Order No. PSC-01-2185-PCO El at 13 (Nov. 6, 2001); In
re: Petition for interimand permanent rate increase in Franklin
County by St. Ceorge Island Uility Conpany, Ltd., Docket No.
940109-WJ, Order No. PSC-95-1316-FOF-WJ at 5 (Cct. 27, 1995); In
re: Proceedings to inplenent cogeneration rules, Docket No.
830377-EU, Order No. 13846 at 4 (Nov. 13, 1984).
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citations have little to do with the issue before the Court. For
exanple, the FPSC places particular enphasis on Exhibits 4 and
5, as "support" for its decision. (FPSC Brief at 1, 13-14).
However, these exhibits deal with “buy through” power. “Buy
t hrough” power is purchased pursuant to an agreenent between the
utility and a specific, individual custoner. I f anything these
exhibits indicate that TECo has a need for power to serve its
retail customers and would benefit from having BB-4 available to
serve retail consuners 100% of the tinme. The Order fails to
conply with the Court's mandate in Cccidental.?
1. THE FPSC ERRONEQUSLY SHI FTED THE BURDEN OF PROOF TO FI PUG
Both the FPSC and TECo deny that the burden of proof in this
case was transferred to FIPUG (FPSC Brief at 12; TECo Brief at
30). Nevert hel ess, the Order quoted above says nothing about

TECo proving that its affiliate transactions are fair, just and

r easonabl e. Rat her, the Oder says there was no proof that
there was any abuse in these sweetheart transactions -- thus,
requiring FIPUG to prove abuse. In its brief, the FPSC

illustrates how the burden of proof was inappropriately shifted

by stating that “[t]here is nothing in the record show ng that

+ See al so, Geyhound 207 So.2d at 5 (Fla. 1968), in which the

Court said: "In order that we mght be infornmed regarding the
factual basis on which the Comm ssion relies it is essential
that the order enlighten wus wth at least a succinct

summari zation of the [FPSC s] views on the factual issues.™



FI PUG questioned TECO s conpliance with the contract provision
.”  (FPSC Brief at 12, enphasis added). In a simlar vein,
TECo enphasizes what FIPUG wtnesses did or did not say (see

i.e., TECo Brief at 30), rather than discussing its own proof.

There was no need for consuners to prove abuse; TECo's own
exhibits did just that. (FIPUG Appdx to Initial Brief at A-31-
35). These TECO exhibits show discrimnatory pricing in sales
and purchases between TECo and HPP. The burden is on TECo to
explain why this discrimnatory pricing schene is fair in the
period wunder review, 1998-2002.° Surely it is not the
responsibility of the custonmers the FPSC is supposed to protect
to ferret out the evidence from TECo's alleged confidential
trade secrets and prove that discrimnatory pricing is abusive.
An in-depth investigation is needed to reveal exactly what is
going on in these related transacti ons.

TECo and the FPSC note in their briefs that the
affiliate contracts at issue in this appeal held the prom se of
projected potential savings to retail ratepayers based on TECO' s
deferral of the need to build new power plants. (TECo Brief at

9; FPSC Brief at 8). If TECo had the need to build new power

5 TECo suggests that FIPUG wants wholesale custonmers to
“subsi di ze” retail custoners. (TECo Brief at 7). TECo is
Wr ong. If TECo's transactions with its related conpany are not
just, fair and reasonable, TECo shareholders nust bear the
excessi ve cost.

10



plants, why was it beneficial to retail custoners for TECo to
sell power fromits nost economi cal plant, BB-4, to its nmerchant
affiliate for resale in the wholesale market and buy power from
its merchant plant affiliate at a higher price to serve retail
custoners? That inportant fact was overlooked in the briefs and
omtted fromevidence in the case bel ow.

The FERC order approving the whol esal e contract (FIPUG Appdx
to Initial Brief at A-53) found the affiliate contracts to be
appropriate for FERC approval only if retail consuners had use
of the plant 40% of the tine, including during the summer and
during peak periods. TECo Power Services Corp. and Tanpa
Electric Conpany, 53 F.ERC P. 61,202, 61, 811 (Nov. 19,
1990). (FIPUG Appdx to Initial Brief at A-61-63). TECo nade no
show ng bel ow that the ratepayers received the proper allocation
of BB-4 during the 1998-2001 period when it paid $88 nillion
nmore than its estimate for high priced fuel and purchased power.

The FPSC and TECo conplain that FIPUG did not raise retail
ratepayers' entitlenent to a portion of BB-4 below, therefore,
the Court should not <consider it on appeal. However, the
availability of BB-4 for retail use is part and parcel of TECo's
burden in this case, but TECo presented no evidence on this

point.® Despite TECo's protestations to the contrary, the burden

¢ The FPSC states that the only evidence in the record is that
"TECO is in conpliance with [the BB-4 contract].” (FPSC Bri ef
at 12). The FPSC relies on page 268 of the transcript to

1



does not rest with FIPUG to denonstrate the availability of this

plant -- it rests squarely with TECo who seeks to change its

rates based on these affiliate contracts. See, Florida Power

Corporation v. Cresse, 413 So.2d 1187, 1190-91 (Fla. 1982).

[11. APPELLEES  ATTEMPT TO ANALOG ZE FIPUG S REQUEST FOR A
THOROUGH | NVESTI GATION  OF AFFILIATE TRANSACTIONS TO A
CONTI NUANCE |'S M SPLACED.

The FPSC and TECo argue that FIPUG s request that the FPSC
investigate TECo's affiliate dealings is really a motion for
continuance in disguise and is thus a subterfuge for delay.
(FPSC Brief at 4; TECO Brief at 15-16, 22). This contention is
without nerit and TECo's reliance on Sandegren v. State ex rel
Sarasota County Public Hospital Board, 397 So.2d 675 (Fla. 1981)
is msplaced.

A continuance is a request to reschedule a hearing to a
| ater date. FIPUG did not request that the hearing be continued
(R 377), but rather, given the seriousness of the overcharge
issues and the fact that the transactions were not arns’ |ength
but between related conpanies, requested that the Conm ssion

open a separate docket to fully and thoroughly investigate

support this notion. However, TECo witness Brown’s statenent is
not supported by any evidence that he investigated TECO' s
conpliance with the terns of the agreenent. Further, it is
contrary to statenents by TECo wtnesses indicating that no
study has been performed to confirm the benefits of the
contracts. (Tr. 85, 108, 266-67). The Dbenefits of the
agreenents cannot be established without first establishing that
the proper allocations are naintained.

12



TECo’s affiliate transactions — the Comm ssion often opens
“spin off” dockets to consider nmatters which cannot be
adequately dealt with in the truncated fuel adj ust nent
proceedi ngs. ’

Al t hough this docket was opened in January, TECo did not
file its evidence in the case until Septenber 20, 2001.8 (Tr.
51, 90). It was not until that tinme that FIPUG was able to
review the evidence of the party with the burden of proof to
discern if the affiliate transactions at issue in this appea
were justified.® The further investigation requested by FIPUG
woul d nerely cause the FPSC to fulfill its duty and require TECO
to prove its contention that its transactions with its affiliate

are fair, just and reasonabl e.

At the annual fuel hearing, a nyriad of issues are considered
for mny utilities. Due the tinme constraints, including no
briefing and a bench vote, the Comm ssion cannot conduct an
in-depth review of utility activities.

8Thus, TECo's comment that FIPUG “had nearly a full year in which
to prepare its case”, (TECo Brief at 23), is incorrect. TECo
filed its direct testinony on Septenmber 20, 2001, and FIPUG was
required to file its Intervenor testinmony on Cctober 12, 2001,
giving FIPUG a very truncated tinme in which to “prepare its
case” and further illustrating the way in which the burden of
proof was inappropriately shifted. Further, FIPUG never *“changed
its position” as to TECo's conduct. (TECo Brief at 23).

® This process is not unlike the conplaint and answer in civi
practice. The allegations of a conplaint are deened admtted
unl ess they are deni ed. If they are denied, the plaintiff nust
prove them See Rule 1.110, Florida Rules of Cvil Procedure
TECo’s contention that its dealings with its sister conpany were
reasonable were clearly at issue in the case, requiring TECo to
prove up its position.

13



FIPUG s purpose in this case has never wavered -- it has
insisted that the Commssion perform its statutory duty to
closely review TECo's arrangenents with its affiliate. Because
of their obvious potential for abuse, transactions between
regulated utilities and their affiliates nust bear the burden of
Caesar’s wfe. They nust be beyond reproach after careful
scrutiny. They are not entitled to escape current exam nation
because they may have | ooked good for the Sem nole Cooperative
when it needed nore power in 1989.

FI PUG sought a detailed investigation into TECo's affiliate
transactions, after TECo's own filing denonstrated that TECo was
engaged in a "sell |ow buy high" schene with a related conpany
to the detrinment of consuners. The purpose of the requested
investigation was to ensure the protection of consuners from
excessive costs by delving fully into whether TECo' s
transactions with HPP are in consuners’ best interests.

Contrary to Appellees' contention, FIPUG s request was not
a last mnute ploy or an “eleventh hour” notion for continuance.
It was a tinely and appropriate request that the Conm ssion
conduct a thorough investigation of the reasonabl eness of TECo' s
whol esal e transactions that are harmng retail custoners.

Finally, the FPSC argues that FIPUG s "renedy" was to seek
reconsideration of the Final Oder from the Conmm ssion. (FPSC

Brief at 3, 17). Whether or not FIPUG chose to seek

1“4



reconsi deration has no relevance to the issue before the Court
in this appeal. Reconsideration of an agency final order is not
a prerequisite to appeal. See, Rules 9.110 and 9.190, Florida
Rul es of Appellate Procedure.
CONCLUSI ON

All parties agree that FIPUG correctly identified the
controlling law in its Initial Brief. It is TECo, not the
custoners, that nust justify the discrimnatory pricing in its
sweet heart contract with its nerchant affiliate. TECo presented
no evidence to justify the discrimnatory pricing. The Order on
appeal recited no finding of fact that the FPSC could rely upon
to justify approving the discrimnatory pricing. The case

shoul d be remanded for a full investigation.
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