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INTRODUCTION

The Petitioner, CHARLES FREDERICK ACKER, the Petitioner in the lower



tribunal and the Appellant in the appeal in the district court will be referred to asthe
“Petitioner.” TheRespondent, BARBARA DRUMM ACKER, theRespondentinthe
lower tribunal and the Appelleeinthe appeal inthedistrict court will bereferredto as

the “Respondent.” Volumel of the Record-On-Appeal will be referenced by “R.p.

Volumell consistsof transcript of thetrial proceedingstakenonMay 25, 2000.
Referenceto thetranscript of thetrial proceedingswill beby theuse of thesymbol “T.
5/25/00,p. "

Reference to the Petitioner’s Exhibits will be by the use of the symbol “PX
___". Referenceto the Respondent’ s Exhibitswill be by the use of the symbol “RX
___". However, wherethe exhibit isatranscript of adeposition, the references will
beto the Exhibit number in the manner as stated abovefollowed by theidentification

of the page within the transcript relevant to the reference.

Reference to an appendix, if any, will be by the use of the symbol “AP___".

STATEMENT OF THE FACTSAND CASE
The partiesended their twenty three year marriage on July 20, 1993. (R.p. 20-
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21, T.5/25/00, p. 154). Thefinal judgment incorporated by reference, atranscript of
asettlement agreement entered into by the partieswith their attorneys, dictated in open
court at thetime of trial. (R.p. 1-19). At the time of the dissolution, the Petitioner,
fifty-three(53) yearsold, was earning approximately $160,000.00 ayear asapilot with
DeltaAirlineswithwhom he had been employed since 1968. (T. 5/25/00, p. 4, 10, 22-
23; P.X. 2). During the marriage, the Respondent had been a mother and a
homemaker. At the time of the dissolution, she wasworking part-time. (T. 5/25/00,
p. 153-154).

Pursuant to the Agreement, the Petitioner agreedto pay alimony intheamount
of $3,000.00 per month whichwould terminate automatically upon the death of either
party or the remarriage of the Respondent. (R.p. 10). The partiesfurther agreed that
during the first three years, the alimony would be non modifiable. (R.p. 11). The
partiesfurther agreed that when the Petitioner retired, nolonger flew for Delta, and was
living off hispension, they would revisit the matter of theamount of any alimony that
he paid thereafter. (R.p. 11). Other paymentsto be made by the Petitioner included
the maintaining of lifeinsurance, and paying the property taxes and insurance on the
residence awarded the Respondent. (R.p. 9,13).

The agreement also resolved all equitable distributionissues. (R.p. 3-4). The

Petitioner retained al of hisinterestin hisDeltaretirement benefitsaccumulated during



the marriage which were reduced to a present value at the time of the dissolution of
$487,000.00. (R.p. 3-4; T.5/25/00, p. 128). Hereceived hisparents' house. Healso
received a cash account with an approximate value of $25,000.00. (R.p. 5).

The Respondent received a 401-K Plan with an approximate value of
$243,000.00. (R.p. 4). This plan was encumbered by a loan of approximately
$50,000.00 which the Petitioner was required to satisfy. (R.p. 8; T. 5/25/00, p. 186,
189). The Respondent received the marital residence with the Petitioner satisfying
the mortgage thereon. (R.p. 4; PX. 1, 13). The Respondent received IRA accounts
totaling approximately $39,000.00. (R.p. 5) The Petitioner then agreed to pay the
Respondent $69,805.00 aslump sum alimony either immediately or in thefuture for
a period of time not to exceed six years. (R.p. 6). This obligation, which had
accrued with interest to $93,000.00 was paid by the Petitioner in 1999. (T. 5/25/00,
p. 161). The Respondent aso received a Delta Stock Plan which at that time had a
valueof $4,500.00. (R.p. 4). Although the partiesdid not total up the figuresline by
line in the agreement, nevertheless, the parties attempted to accomplish an equal
equitable distribution, especially in light of the lump sum alimony payment. (T.
5/25/00, p. 129-130).

The agreement was reached by the parties following a full day of trial and

negotiations. (T.5/25/00, p. 156). Both parties attested that they were entering into



the agreement freely and voluntarily, and with the advise of counsdl. (R.p. 14-16).
The trial judge then approved the agreement on the record and concluded the
dissolution proceedings. (T. 5/25/00, 16-18).

The Petitioner continued his employment as a pilot with Delta Airlines until
taking an early retirement benefit about eighteen months before his mandatory
retirement at agesixty. Thisearly retirement option wasnot availableat thetime of the
dissolution but came about in 1996 asthe result of contract negotiations between the
pilots’ unionand DeltaAirlines. (T.5/25/00, p. 30-31; PX. 6, p. 15-16). Althoughthe
Petitioner took his early retirement, he continued to pay the alimony until reaching
mandatory retirement of age 60. (T. 5/25/00, p. 24).

The early retirement option offered the Petitioner several options as to the
manner he would take his retirement benefits. (PX. 3). He elected a 50/50 lump
sum/singlelifeannuity whichyielded amonthly singlelifeannuity of $7,803.00 amonth
and alump sum award of dightly over one million dollarswhichwasrolled-over into
an IRA account. (T.5/25/00, p. 9, 12-13; 34-35). Sincethe Petitioner’ sretirement,
his only source of income has been the monthly annuity of $7,803.00 and his “roll
over” Harris Trust IRA account. (PX. 4).

Upon reaching the mandatory retirement age of sixty, the Petitioner filed his

petitiontomodify thefinal judgment asto alimony on February 8, 1999. (R.p. 74-97).



On March 8, 1999, the Respondent answered the petition for modification petition,
asserted affirmative defenses thereto, and counter-petitioned for an increase of
aimony. (R.p. 112-115).

The matter was heard in aone day trial on May 25, 2000. (R.p. 253). During
thetrial, the Respondent did not pursue her counter-petition to increase the alimony.
(T.5/25/00, p. 168-169). At the conclusion of thetrial, thetrial judgeruled fromthe
bench, reviewing the evidence, issuing variousfindings and ultimately denying each
parties claim to modify thefina judgment. He further found the Respondent to be
entitled to attorneys' sfees, reserving jurisdiction to determineareasonabl eamount of
attorney’ s fees. (T. 5/25/00, p. 207-223).

On September 21, 2000, thetrial judge entered hisfinal order. (R.p. 253-262).
TheRespondent timely sought a rehearing. (R.p. 218-220, 263). Followingthedenial
of the Respondent’ s motion for rehearing, the Respondent filed his timely notice of
appedl. (R.p. 237-249). Oral argument was heard by apanel of thedistrict court. The
panel then referred the case to the district court for anen banc consideration. The en
banc court addressed among other issues whether the court should recede fromtwo
caseswhich interpret Diffenderfer: Hollinger v. Baur, 719 So. 2d 954 (Fla. 3d DCA
1998), and Waldman v. Waldman, 520 So. 2d 87 (Fla. 3d DCA 1988). On May 22,

2002, thedistrict filed itsopinion affirming thetrial court’ sdenial of themodification,



holding that pension benefits equitably distributed to a party may be considered in
determining that party’s ability to pay alimony. The district court also certified its
opinionindirect conflict with opinionsfrom the second, fourth and fifth districts. (R.
p. 270-272, 279). A timely filed motion for clarification and rehearing filed by the
Petitioner was denied on July 22, 2002.

On August 22, 2002, the Petitioner sought to invoke this court’ sdiscretionary
jurisdiction under Fla. R. App. P. 9.030(a)(2)(A). Thiscourt hasdeferred ruling asto

the issue of jurisdiction.

SUMMARY OF ARGUMENTS
POINT |

Double-dipping has historically had widespread acceptance as a method of

determining when a law is applied unfairly. It has been used in criminal courts to
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determinewnhether sentencing guidelineshavebeenfollowed. Ithasalsobeenusedin
civil casesto determine whether an accounting method has been applied properly to
thelaw. It has been used by this Court in determining when a utility was not entitled
to a rate increase. It has been used in family law court setting to determine an
undervaluing of an asset aswell aswhether certain paymentstruly justified aparent’s
inability to pay child support.

ThisCourt ruledin Diffenderfer v. Diffenderfer, 491 So. 2d 265 (Fla. 1986) that
aretirement benefit could be considered as a source of alimony, or could be divided
for equitable distribution purposes, but not both. The conclusions reached by the
enbanc appel late decision that the 1988 statutory revisionsreplaced thisCourt’ sruling
inDiffenderfer are misplaced. The 1988 statute prescribesthe val uation methodol ogy
to be used to determine a spouse’ s ability to pay alimony and the recipient’s needs
at the time of the divorce and not how the methodology is to be applied in a later
modification proceeding. Thisis especialy important when the determination of
alimony failsat thetime of divorceto follow the statute in reducing the Respondent’ s
needs by including the her offset assets. Additionaly, the amendments did not
abrogate this court’s prohibition against double-dipping by virtue of the cure-all
provision in the equitable distribution and alimony statutes which allow courtsto

make adjustments to do equity and justice between the parties.



POINT Il

Providing for spousal support is and has been a matter of public policy. Use
of retirement plan benefits earned by the alimony-paying spouse has been made
possible with a QDRO, allowing for a direct assignment of benefits before the
participant retires. QDRO provisions providing early payments in the Retirement
Equity Act of 1984 were expanded inthe Tax Reform Act of 1986, and all of thiswas
made possible on account of public policy change. Theability to providethe support
to arecipient spouse was al so made possible by theretirement plan’ snon-assignment
clause. Thenon-assignment clause preserved the benefitsfor the dual public policy
purpose of both protecting theretiree so that the retiree would not be dependent upon
society when no longer ableto work, aswell asto provide for the needs of the family
unit when retirement occurs. Totheextent that thiscourt agreeswith the Petitioner on
the first point above, but might limit the exemption to the retirement asset without
appreciation, the Petitioner asksthis court to apply the double-dipping preemption it
determined in Diffenderfer to the appreciation of the asset as a matter of public
policy.

Additionally, if this court agrees with the district court ruling that the
double-dipping preemption of Diffenderfer has been eliminated by the 1988 statute,

then the Petitioner asksthis court to broadly construe the statute as a matter of public



policy to carve out an exception for retirement plan assets. A public policy finding
Isneeded to make certain that when both partiesto the divorce facetheimpairments
of old age, each isafforded an opportunity to face retirement on an equal footing on
that portion of the retirement plan asset provided in equitable distribution.
POINT I11
The Respondent complains about unfairness, but shefailsto provide grounds
upon which to set aside amarital settlement agreement entered into six yearsearlier.
Y et even though the agreement itself was not set aside, thetrial court found six years
after the cutoff date that she was provided less equitable distribution than the
Petitioner. Thetrial court’s finding was based upon a misapplication of the cutoff
rule. Asthefinding was based upon the retirement plan assets that were distributed
to the Respondent under the immediately offset method, and the disparity of
appreciation between it and the asset against which it was offset six years later, this
findingisindirect contravention of this Court’ sruling in Boyett v. Boyett, 703 So.2d
455 (1997), that a party is not entitled to share in the earnings of an offset retirement
asset after the cutoff date.
POINT IV
Thetrial court found that the Respondent would havetoincur a10% pre-59 1/2

excisetax penalty and, therefore, not required to use her income producing assetsin
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determining her needs for alimony. Nothing in the 1988 statutes allows a court to
ignore an income-producing asset which is accessible. Inconvenience for aformer
spouse does not give the court authority toignoreit. 1.R.C. 8 72(t)(2)(A)(iv) (2001)
settlesthe issue in that the 401(k) money may be distributed to her over her lifetime
without penalty. She can choose to receive this income either by purchasing an
annuity contract, or by direct rollingittoan |RA and havethe proceeds paid to hersel f
over her lifetime. Failure to include her asset in determining her needs is
double-dipping against a previoudy divided asset. In addition, if this court were to
find that the double-dipping issue of Diffenderfer survivesthe 1988 statutes, thenwhat
the trial court has done here amounts to triple-dipping.
POINT V
The award of attorneys' fees to the Respondent was based upon a prevailing

party standard. Thiswas error and therefore must be reversed.

LEGAL ARGUMENT
VI. THE DOUBLE-DIPPING CONCERN EXPRESSED BY
THIS COURT IN DIFFENDERFER v. DIFFENDERFER
SURVIVES THE 1988 FLORIDA STATUTE REVISION

Double Dipping hasbeen anhistorical benchmark standard used to determine

11



when alaw is applied unfairly whereupon the courts issuing appellate rulings have
reversed trial court findings based on double-dipping reasoning. See, The Citizens of
the Sate of Florida, Inc. v. Hawkins, 364 So. 2d 723 (Fla. 1987); Bain v. Bain, 687
So. 2d 79 (Fla. 5" DCA 1997); Ghen v. Ghen, 575 So. 2d 1342 (Fla. 4" DCA 1991);
Porter v. Sate, 579 So. 2d 345 (Fla. 13 DCA 1991); Hikes v. McNamara Pontiac,
Inc., 510 So. 2d 1212 (Fla. 5" DCA 1987); City of Plantation v. May, 475 So. 2d
1325 (Fla. 4" DCA 1985); Even when the double-dipping claims were based upon
erroneousargument, Floridaappell ate courtshave shown historical concernwhenthis
issue is raised. See, Sewart v. Sate, 588 So. 2d 972 (Fla. 1991); Sasso v. Ram
Property Management, 452 So. 2d 932 (Fla. 1984); Acosta v. Krasco, Inc., 471 So.
2d 24 (Fla. 1985). The unfairness principle of double-dipping has been raised in

argumentsin criminal law®. It has been raised in civil law involving damages or

benefits?, and even under family law when issues of dividing property or calculating

1

Sewart v. Sate, supra; Williamsv. Sate, 581 So. 2d 144 (Fla. 1991). These
cases addressed the issue of double-dipping in the context of sentencing guidelines.

2

Sasso v. Ram Property Management, supra; Acosta v. Krasco, Inc., supra
(double-dippingissuesconsidered in context of social security and disability benefits);
The Citizens of the Sate of Florida, Inc. v. Hawkins, supra (court addressed
argument as to whether double dipping occurred in setting utility rates); Hikes v.
McNamara Pontiac, Inc., supra ( addressed double dipping in a jury award of

12



alimony and child support wereraised®. ThisCourt raisedthisprincipleof unfairness

in Diffenderfer v. Diffenderfer, supra, when it provided the following passage:

Because an effective exercise of this discretion through the remedies
available to the trial judge presupposes that the court has all relevant
information, wergject the First District’ sholdingsthat the pension may
not be considered marital property. Weaffirm, however, itsholding that
such benefits may be considered as a source of payment of permanent
periodic alimony. The potential income may certainly bear on the
employee spouse’ s ability to pay, aswe noted in Canakaris, this factor
can be determined “not only from the net income, but also net worth,
past earnings and the value of the parties’ capital assets.” 382 So. 2d at
1202, citing Firestone v. Firestone, 263 So.2d 223 (Fla. 1972).
Obvioudly, however, injustice would result if the trial court were to
consider the same asset in calculating both property distribution and
support obligations. If the wife, for example, has received through
equitable distribution or lump sum alimony one-half of the husband’s
retirement pension, her interest in his pension should not be considered
as an asset reflecting his ability to pay. Id. at 267.

The storm of controversy evolved when the court in Lauro v. Lauro, 757 So.

2d 523 (Fla. 4" DCA 2000) held that the correct application of Diffenderfer wasto

damages); City of Plantation v. May, supra (addressed as to whether a claimant’s
seeking relief under two sections of a retirement plan was double dipping).
3

Bain v. Bain, supra, (appellate court applied the Diffenderfer prohibition of
using retirement plan for both equitabl e distribution and alimony); Akersv. Akers, 582
So. 2d 1212 (Fla. 13 DCA 1991) (appellate rejected allocation of assetstowifeinan
equitabl e distribution when she used part of those assetsfor support of herself and to
maintain marital properties during the pendency of the dissolution); Ghen v. Ghen,
supra ( error to consider the negative implications of a debt both to arrive at avalue
of abusinessfor equitable distribution purposes and to reduce income available for
payment of alimony).

13



first divide assetsunder equitabl e distribution and to calculate alimony only after this
hasbeen accomplished. InLaurov. Lauro, supra, apensioninpay statuswasequally
split betweenthe parties. Thetrial court,citing Diffenderfer, refused to considered the
$1,079 amonth being received by thewifein determining her need for alimony when
it determined that the husband would pay the wife $ 1,850 a month in permanent
alimony. Thefourth district concluded that thetrial court misinterpreted Diffenderfer
and should have considered the pension income as income to the wife for purposes
of need for alimony. Thedistrict court opined further that in Diffenderfer, thiscourt
allowed retirement benefits to be considered in determining the ability to pay
permanent periodic alimony, but went on to state:
Obvioudly, however, injustice would result if the trial court were to
consider the same asset in calculating both property distribution and
support obligations. If the wife, for example, has received through
equitable distribution or lump sum alimony one-half of the husband’'s

retirement pension, her interestin hispension should not be considered
in his pension should not be considered as an asset reflecting his ability

to pay.

Citing, Diffenderfer, supraat 267. (Emphasis added to show Southern Second
version quoted). See, Lauro v. Lauro, supra. at 524.

Indiscussingwhat it perceived to beamisinterpretation of Diffenderfer by both
the trial court and by inference, fourteen years of precedent, the district court in

Lauro, stated:
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Thetrial court in this case apparently construed thefirst sentencein the
above quoteasmeaning that thetrial court could not consider theincome
the wife would be receiving from the pension in determining from the
pension in determining her need for alimony. What the supreme court
meant, however, isexplained by the next sentence, whichisthat theone-
half of the husband's pension distributed to the wife could not be
“considered asan asset reflecting hisability to pay.” Inother words, the
ability of the husband in Diffenderfer to pay alimony should be based on
hisfinancial situation after equitabledistribution, not before. Similarly, the
needs of the wife in this case should be based on her financial situation
after equitable distribution, not before. Thiswould include her income
from the pension.

Id., supraat 524.

Although the mgjority opinion of the district court in Acker determined the

typographical error in the Westlaw/Premise version of Diffenderfer to be moot by
virtue of the 1998 equitable distribution statute and the 1998 amendments to the
alimony statute, adiscussion asto theintent behind Diffenderfer isstill warranted. In
rendering its admonition in Diffenderfer of the consideration the same asset for
equitable distribution and alimony obligations, thiscourt did not limit itsdiscussion
of this issue with the example given which formed the basis of the present day
typographical error controversy. Instead, thiscourt subsequent to thelanguagewhich

formed the controversy asto the typographic error went onto stateinits Diffenderfer

opinion:

In most cases, for thefollowing reasons, it may be preferableto deal with
pension rights as amarital asset rather than merely a source of support
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obligations. First, on purely theoretical grounds, recognizing the non-
employee spouse’s entitlement to the other’s pension reflects an
appreciation of the former’s contribution, indirect though it may be, to
the economic success of thelatter. . . . To the extent acquired during the
marriage, the expected benefitsareaproduct of marital teamwork. This,
of course, may vary on the facts of each case.

Other problems may result from framing the parties’ rights to pension
benefitsinterms of one’ sfinancial need and the other’ slargesse. . . . [1]f
[the husband] should die, [the wife’ s] alimony would die with him. . .
whileintheevent of her death hewould merely experienceanincreasein
income as his alimony obligation terminated.

Finally, we note that an attempt to fairly provide for both spouses
through adistribution of property often resultsin asuperior resol ution of
apainful situation. By giving the parties economic independence rather
than shackling them to the shattered remnants of a marriage which is
irretrievable broken, one through dependence and the other through a
duty to pay, theindividual s stand a better chance of recovering from the
often devastating experience of divorce and beginning to heal.

Fully recognizing, however, that often alack of sufficient offsetting assets

or other circumstancesmay leavethe court withlittle option but to utilize

the pension benefitsin cal culating permanent periodic or rehabilitative

alimony, we have no desire to disapprove those Florida decisions in

which the court has done just that.

Diffenderfer, supra, at 267-268. (citations omitted).

Althoughthiscourtin Diffenderfer expressed apreferencetodivideapension
as part of an equitable distribution, this court avoided making the preference

mandatory in order to “ avoid establishing inflexible rules that make the achievement
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of equity between the parties difficult, if not impossible.” Id. at 268. If this court had
intended the pension assetsto be considered both asan asset for equitabledistribution
and asource of alimony, therewould have been no need for this court to have devoted
an entirepageof itsopinionto setting forth itsreasonsfor its preferenceto “deal with
pension rights as a marital asset rather than merely a source of support obligations.”

Id. (emphasisadded). In other words, if thedistrict court’ sinterpretation of theeffects
of the typographical error in the Diffenderfer opinion is affirmed, the lengthy
discussion of this court’s preference that pension rights be distributed as part of a
marital asset divison as opposed to a source of support obligations becomes
meaningless surplusage.

Within months of rendering its opinion in Diffenderfer, this court rendered its
opinion of Pastorev. Pastore, 497 So. 2d 635 (Fla. 1986). In that opinion, this court
reinstated the trial court’s distribution of a military retirement plan as a property
interest citing its observation in Diffenderfer of the preference “to deal with pension
rightsasamarital asset rather than merely asource of support obligations.” 1d. at 637.
(emphasisadded). If this court was of the opinion that the pension benefitswere both
a source of alimony and subject to equitable distribution, this court in both
Diffenderfer and Pastorewould have so stated and not employ theword “rather” in

indicating itspreference asto themanner of dealing with pension assetsindissolution
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proceedings.

The Third District determined in the case at bar that the application of
Diffenderfer discussed in Lauro was moot following the 1988 revisions because the
statute clearly providesthat the calculation of alimony isto be determined only after
all assetsaccrued during the marriage have been divided and in consideration of those
assets.  Whether aimony is determined before or after equitable distribution is
irrelevant to the concernraised by thiscourt in Diffenderfer that the same asset should
not be considered twice. Irrespective of whether the calculation is made before or
after equitabl e distribution, changing the datethat the cal cul ation ismade only changes
the method which must be applied to avoid double dipping of the same pension asset.
Double-dipping of an asset is only avaluation result. The date and the order of the
calculation prescribed by the 1988 revisions only defines the specific method of
valuation. That isall the 1988 revisionsdid. The mere fact that the statute changed
the method used to calculate alimony did not cancel the valuation result concern of
double dipping raised in Diffenderfer.

ThisCourt expressed an understanding of thedistinction between thevaluation
method used in awarding of alimony and aparticul ar val uation result of amethod when
it warned in Canakarisv. Canakaris, 382 So. 2d 1197 (Fla. 1980):

Thejudge possesses broad discretionary authority to do equity between
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the parties and has available various remedies to accomplish this

purpose, including lumpsum alimony, permanent periodic alimony,

rehabilitativealimony, child support, avested special equity inproperty,

and an award of exclusive possession of property. Asconsidered by the

trial court, these remedies are interelated, to the extent of their eventual

use, the remedies are part of an overall scheme. Canakaris at 1202.

When the date that the calculation of the alimony recipient’s needs and the
alimony payor’s ability to pay changes, asit did with this case, if double-dipping is
to be prevented, the calulation must impute to both parties the same share of the
divided asset at thelater date sothat if therecipient’ soriginal award of alimony failed
to consider this asset in satisfying the recipient’s needs, then the delicate overall
scheme provided in Canakaris at the time of the dissolution is not disturbed. Of
course, no double-dipping occurs by the court’s use of the changed values of the
divided pension asset if when thetrial court making the original alimony award used
the asset to meet the spouse’ s aimony needs.*

This Court noted in Diffenderfer and recently in Boyett v. Boyett, supra that

valuations involving pension plan assets are fact intensive, and therefore,

4

As pointed out in the dissent in the Acker district court opinion, thisiswhat
occurred in the Lauro case. In Lauro, amilitary pension in pay status was allocated
to each spouse and thus properly treated as income to both parties. If post-
dissolution modification proceedings were to occur in Lauro, each party’s share
would be considered without running afoul of the Diffenderfer double-dipping
prohibition.
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.... No recitation of formulae, considered in the abstract, could capture

the variety of considerations necessary in order to do equity.

Diffenderfer at 269; Boyett at 453 quoting Diffenderfer.
Theinequitiesof the Acker district court opiniontogether with an application of Lauro
beyond itsfacts areillustrated by the facts of Lauro contracted with other examples.
In the examplesthat follow, the Diffenderfer criteriaof ensuring that double-dipping
does not occur is applied asfollows:. If the pension asset that was divided pursuant
to equitable distribution was not used to determine the spouse’ s alimony needs, then
the changes that occurred to the divided asset through the passage of time are
neutralized by forced-setting the alimony payor’ svalue of the divided shareto equal
the actual value of the divided share of the alimony recipient’ s remaining offsetting
assets.® This procedure eliminatesthe doubl e dipping concern raised in Diffenderfer.
It also properly reflects the 1988 statute requirement that an income producing asset
beusedtosatisfy alimony needsby using the exact amount of assetsavailableto meet

the recipient’s need before the payor adds in income not previously divided as

equitabledistribution. Theadjustment isalso permitted under 8§61.08(2)(g), Fla. Stat.

5

Thisforced-setting of valueisused in lieu of actual assets available at the date
of modification only when the asset under scrutiny was divided under equitable
distribution, but not considered when alimony wasfirst determined. Otherwise, the
alimony-payor receivesadiscount on an asset that was never awarded in determining
his ability to pay. This misapplication of the procedure results in reverse-double
dipping, by having an asset discounted for an award of property that was never made.
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(1997) which providesthat “ Thecourt may consider any other factor necessary
to do equity and justice between the parties.” (Emphasis added).

Fact Intensive Example 1. Under thefactsof Lauro, treatment of the divided
asset wasinconsequential because the divided amount represented the same monthly
income to each party, both before and after equitable distribution. Double-dipping
would have resulted if the Respondent’ s theory was adopted by the Fourth District,
namely that the husband’ s share of the divided pension be used to demonstrate his
ability to pay aimony, and thewife' sshare may not be used to determine her alimony
needs. Thisinconsequential result making the Lauro ruling correct was due to the
nature of the specific retirement plan in Lauro, adefined benefit plan, sponsored by
the federal government. As the wife's awarded interests in Lauro were provided
under the deferred distribution method, and that this interest was earned under a
governmental plan exempted from ERISA and 29 USC 81056(d)(1) (1997), and
therefore a (d)(3) QDRO, she could not have been provided her interest at any time
different than when the husband retired, a fact which is not true of private defined
benefit plans subject to ERISA. See, 29 USC 88 1056(d)(3)(E)(i)(1) and(ii) (1997).

Fact Intensive Example 2: Suppose that a spouse is awarded one-half of an
employed spouse’ s$8,000 per month pension to begin at the plan’ snormal retirement
date, i.e. age65. Supposefurther that permanent alimony isawarded at $1000.00 per
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month without respect to the alimony recipient’ sability to receive her half-interestin
this asset at the plan’s early retirement date of age 55, because at the time of the
original award, the court was either unfamiliar with what a QDRO under 29 USC
81056(d)(3) (1997) could provide, or that the employed spouse had not reached age
55. A typical 5% reductionfor each year by whichthepensionisreceived earlier than
age 65 would reducethe alimony recipient’ s share of $4,000 per month to $2,000 per
month, if she begins receiving her interests at his age 55, i.e., ten years earlier.
Suppose a'so that the alimony receiving spouse el ectsto take the earlier distribution
and usesit toincrease her standard of living. When thealimony paying spouseretires
at age 65, he seeks reduction in aimony based upon his lesser ability to pay.
Double-dipping occursif thealimony paying spouse’ sability to pay alimony includes
all of his $4,000 per month of the divided asset, but the alimony receiving spouse’s
needsare are credited with only $2,000 per month even though she choseto elect this
reduced form at the earlier age. The value of his $4,000 per month pension is
forced-set at $2,000 per month, because that is what the former wife receives of the
$4,000 per month pension due to her election to receive the benefit ten years before
the former husband. Failure to force-set his value at $2,000 per month when
determining hisability topay allowsher toreceive $5,000 per month of the $8,000 per

month divided benefit ($4,000 as equitabl e distributionsand $1,000 asalimony), while
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heis left with only $3,000 per month.

Fact Intensive Example 3: Suppose that an alimony recipient spouse is awarded
one-half of $1,000,000 froma401(k) plan andthat thealimony that sheisawarded at
thetime of the divorcefailsto use her awarded interest in determining her remaining
needs, but only usesthe alimony payor’ semployment income. Now supposethat the
alimony payor’ shalf share-interestin hisretained 401k plan sharegrowswith passive
earnings to $2 million dollars by the time of his retirement. The wife discovers
sometime after the divorce that she can receive her interest immediately, smply by
presentation of a QDRO, and she so does. Instead of leaving that money to grow to
when she reaches an age when she can no longer work, she instead elects to draw
againstit lowly, and asaresult, she hasonly $300,000 | eft when the former husband
retires. They were each provided the same asset at divorce, but calculation of her
original alimony award did not consider what that asset could provideimmediately in
theform of income. Asaresult, hiscurrent val ue of the $500,000 that hewasawarded
at the time of divorce must be forced-set at her current value of $300,000 when
determining his ability to pay. Failure to do this continues to reduce the true

percentage of the 401 k plan he received as he is required to pay alimony from this
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source® Asappreciation of an asset isan integral part of the asset itself, and is often
little morethan an adjustment to itsvaluein order to recognizetherising cost of living,
allowing her to keep what isleft of her asset without making an appropriate adjustment
to hisasset isequivalent to allowing hisformer spouse to share much greater than her
50% distribution of the original $1,000,000 of divided pension.

The double-dipping concern raised by Diffenderfer is created by the ruling
itself, by finding that pension benefitsearned during themarriageare marital property.
They aremarital property becausethe court findsthat they arereceivedinlieu of other
(higher) compensation, whichwould have otherwise enhanced themarital standard of
living or marital assets. See, Diffenderfer, supra, at 267; Kelsonv. Kelson, 647 So. 2d
959 (Fla. 1% DCA 1990); Griffithsv. Griffiths, 563 So. 2d 773 (Fla. 3d DCA 1990);
InreMarriage of Iverson, 508 So. 2d 391 (Fla. 13 DCA 1987) (ruled applied asto a
tax deferred savingsplan). In other words, these pension assetsrepresent incomethat
was earned during the marriage, but that will be paid later. Before these assetswere

treated as property, either by the Diffenderfer holding in 1986 or by enactment of the

6

If heisforced during retirement to expend $.85 million of thisasset to continue
to pay alimony, he has left only $1.15 million and thus retains only 57.5% of his
equitable distribution of that property. Accordingly, as he was awarded half of that
property, his shareis really 50% of the 57.5% or $28.75%. The wife then receives
71.25% of the marital asset through a combination of alimony and equitable
distribution.
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1988 Equitabl e Distribution Statute, they could only be used asincomewhenthey were
paid. By awarding suchrightstofutureincomeasproperty, either by the Diffenderfer
holding or pursuant to the 1988 revisions, and then using the same income to later
determine alimony, the same incomeis used twice for the same purpose just as if
alimony was awarded twice, with the second payment lopped on top of thefirst, with
each derived from the exact same (identical) income. Thiswastheentire point of the
Diffenderfer double dipping concern, and whether the earned retirement benefitsare
property by case law or by dstatute is irrelevant to whether the Diffenderfer
double-dipping preemption still applies.

Under thefacts of thiscase, the Petitioner provided the Respondent with all of
the proceedsfrom his401(k) plan, which at thetime of thedivorce, equal ed $243,000.
(R.p. 4) His defined benefit pension plan was valued at $467,000. (R.p. 3-4;T.
5/25/00, p.128). While the agreement between the parties allowed him to keep this
asset, he neverthel ess provided hiswife $467,000 in other marital assets. Therecord
does not reflect that these assets were used to determine the Respondent’ s need for

a$3,000 per month amount of agreed alimony payment which was provided to her.

Theretirement assetsthat the Respondent received under equitabl edistribution

had grown substantially since the divorce, from $243,000 on the 401(k) plan to
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$451,493. (T.5/25/00, p.189-190). ThelRA accountsgrew from $39,000 to $60,000,
and the securities provided to her grew from $4,500 to $59,752. (T. 5/25/00, p. 181-
187). Thewifeaso received alump sum alimony payment of $69,805, which was
paid with interest in 1999 in theamount of $93,000. (T. 5/25/00, p. 161). Thegrowth
of these assets evidences that the $3,000 per month of alimony payment adequately
provided for her needs.

The Respondent argued at trial that the husband received awindfall from his
defined benefit plan dueto union negotiations, which resultedin hisability totakeearly
retirement and elect hisA/B plan benefit. Hisability to actually elect early retirement
was made possible by a mgjor stock market upswing at the time that his union
negotiated an early retirement option. (PX 6, p 15-16). The so-called successful
negotiations were a mis-characterization of what actually occurred, because he
possessed an ability to elect the A/B plan benefit from the time of his employment.
(PX 6, p 9-11). Thisentireissue hasto do with the fact that the condition placed on
hisability to elect the A/B benefit required that he attain age 60 and still be employed
asapilot at thetime of the election. But when the company sought elimination of the
benefit, it wasrequiredto offer itsemployeesan ability to e ect the benefit at theearlier
ageor theplanwould havebeeninviolation of |.R.C. §411(d)(6)(B)(ii) (2001) dueto

the company adopting aplan amendment which would have had the effect of reducing
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accrued benefits. This violation would have caused the plan to be disqualified for
favorable tax treatment under the tax laws.

ThePetitioner’ sinitia retirement plan consisted of anold A/B plan, which based
benefits on stock market performance of contributions made to each employee’'s
account. These contributions were afixed percentage of each employees salary for
theyear in which the contribution wasmade. Thiswasaplan provided to older pilots
beforethe Employment Retirement Income Security Act (ERISA) became effective.
(PX 6,p9-11). In1972, thecompany changed the planto atraditional defined benefit
plan, the FEC Plan, which provided guaranteed monthly benefitswhich wererelated
to earnings, but not to market conditions. (PX 6, p 9-11). As defined contribution
pension plans often favor employees with many years of service over a traditional
defined benefit pension plan, many ol der employeeswho had been with the company
many years, expressed dissatisfaction with changing the retirement plan. To keep
theseolder pilotshappy, the company grandfathered inthe older plan by guaranteeing
that it would be a minimum of what pilots would receive at retirement and the
company continued to fund both plans. But asthe company would not be providing
both benefits, thefunds of the A/B plan would be used an offset to the defined benefit
guarantee, unlessit turned out to be the greater of the two plansfor theretiring pilot.

(PX 6, p9-11). At thetime of the divorce, the A/B benefit was |ess than the defined
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benefit monthly (guaranteed) benefit at age 60. But market conditions in the 90's
caused thevaueof the A/B benefit torisewell abovethetraditional defined (monthly)
benefit amount and he was able to elect benefits under this plan. (PX 6, p 19).

The Respondent’ s argument that the Petitioner received awindfall is nothing
morethan her complaining that she entered into an marital settlement agreement and
that the unknown future market conditions benefitted her former husband morethan
she. Accordingly, her argument islittle more than acomplaint about the terms of the
agreement. Yet, the agreement was a fair one and was entered into freely. The
Petitioner secured certain mortgages and assumed various debtsin order to be ableto
providethe Respondent with the assetsthat shereceived at thetimeof thedivorce. (T.
5/25/00, p. 18-19, 27-28). It was unknown to either party at that time of the divorce
whether the Petitioner would even liveto retirement and seeonedimeof theretirement
plan that he kept, let alone that the stock market would begin to post record gains.
Atall times, however, the Respondent had accessto her funds of the 401(k) plan, and
theother liquid assetsaswell asthe unencumbered marital residence provided to her
in exchange for the Petitioner keeping his retirement plan.

A calculation of retirement benefits earned before and after the divorce shows
that 86.12% of all benefits paid to the Petitioner were marital property. Therefore,

based upon the Differenderfer finding, only 13.84% of this benefit may be used for
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purposes of demonstrating the Petitioner’s ability to pay alimony. Thiscourt should
reverse the trial court ruling on account of this Point 1.

Il.  WHEN RETIREMENT ASSETS ARE DIVIDED
PURSUANT TO A DISSOLUTION OF MARRIAGE,
SHOULD IT BE FLORIDA PUBLIC POLICY THAT THE
ACTUAL PORTION OF THE DIVIDED RETIREMENT
ASSETS NOT FIGURE IN DETERMINING ALIMONY
SO THAT BOTH PARTIES ARE GIVEN AN
OPPORTUNITY TO FACE RETIREMENT ON AN
EQUAL FOOTING?

Retirement benefits fill a social need. They provide our aged a continued
incomewhenthey areno longer abletowork. Thisfillsasocial purpose of providing
the retiree with independence so that he/she can live out the balance of his/her
remaining years without dependence upon family members for support or public
assistance. People who have worked al their lives have provided a contribution to
society and are entitled to keep the provisions that they have made for themselves
when they areunabletowork. Itisfor thisreason that all retirement benefits contain
anonassignment clause, because public policy createsaneed to place thewelfare of
our elder citizens over the interests that creditors are paid money owed them.

Congress focused on retirement benefits to help solve this social need. The

entire purpose of ERISA was to make certain, to the extent possible, that these
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benefitswould be avail able when workers could no longer support themselves.” This
was accomplished with sweeping changesin law. First and foremost, Congress has
continued and expanded tremendous tax incentives for private employers to adopt
retirement plans® The Act provides minimum vesting standards which must be
adopted. See, 29 USC 88 1053(a), 1054 (1997). It also provides assurances to
parti ci pantsthat once earned, the benefits cannot be cutback. See, |.R.C. §411 (d)(6)
(2001). Many other provisions are added to make certain that the benefits that were
earned possessreal value so that employersare prevented from cutting back benefits
through a backdoor approach. See, McGill, Fundamentals of Private Pensions, Ch
2 “ Regulatory Environment” , 4" ed., Richard D. Irwin, Inc., (Homewood, 11 1979).

ERISA also providesempl oyeesentitled to benefit many remediesfor enforcement of

7

In the report to the full house before voting on the proposed ERISA hill, its
full purposeisdisclosed. A particular passageisrevealing: In the same time period,
a presidential fact finding commission in presenting its report on the steel industry
labor disputein 1949 stated that: “ Wethink all industry in the absence of adequate
Government programs, owe an obligation to the worker to provide for the
maintenance of the human body in the form of medical and similar benefits and full
depreciation in the formof old age retirement - in the sameway it providesfor plant
and machinery.” H.R. Rep. No. 533,93 Cong., 2™ Sess. 1974, |1-Background, 1973
W.L. 12549 (Leg.His.).

8

Anemployer contribution madeto aretirement plan isdeductibleunder 1.R.C.
8404(a) (2001) totheextent that itisaqualified under |.R.C. 8401(a) (2001). Seeal so,
Smith v. Mirmar, 749 F.2d 181, at 182 (4" Cir. 1984).
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that entittement. The IRS could levy taxes against an employer who was not in
compliance of ERISA requirements. 1.R.C. 884971, 4975 (2001). The Department
of Labor could sue on behalf of the plan participant. 29 U.S.C. § 1132(a) (1997). It
could provide the employer steep fines. 1d. 8 1132(1). The participant had specific
authority to file an action in state or federal court for benefit disputes and could be
awarded benefitsfor hisor her trouble. Id. 8 1132(a). Thesecumulativerightsresulted
in a strong congressional message that the promised benefits are a participant’s
“contractual” right and that the empl oyer-sponsor would beforced to honor them. As
strong as the congressional message may be, if creditors were not prevented from
invading these assets, little, if any would be left for people to retire. The socia
purpose could also not be met without also placing the same restrictions on the
employeesentitled to these benefits. Employeescould not pledgethese assetsin order
to borrow money. 1d. 8 1056(d)(1). Access to these funds were generally denied to
the participant except at anormal or designated early retirement date. |d. § 1056(a).
Payment of alimony to dependent spouses has long been a matter of public
policy so as to protect the public from assuming the support responsibility of the
dependent spouse. See, Miami v. Spurrier, 320 So.2d 397 (Fla. 3d DCA 1978). See
also, Cleveland v. Board of Trustees, 229 N.J. Super 156, 550 A.2d 1287 (1988);

Young v.Young, 507 Pa. 40, 488 A.2d 264 (1984). It is this public policy that
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supports invasion of pension assets when the interest of the family for whom the
nonassingment clause in such plans was meant to protect may have stood in the way
of forstering that public policy.® Alimony was paid from pension plans long before
Congress created an exception to the non assignment clause under 29 USC
81056(d)(1) (1997) withthe QDRO inthe Retirement Equity Act of 1984. Likewise,
payment of alimony from retirement plans was ruled to defeat the nonassingment

clausefound in public pension planslong beforethe exceptionsthat were providedin

9

See, Miami v. Spurrier, supra; Rev. Rul. 80-27 1980-1 C.B. (Therule against
assignment or alienation of plan benefits was intended to assure that the accrued
benefitsof aplan participant areactually availablefor retirement purposes. Therefore,
the participant’ sbenefitsare not subject to attachment by general creditors. However,
the rule was not intended to defeat the enforcement of the obligation of the plan
participant to support the spouse or children of the participant through alimony or
support payments.) Young V. Young, supra. (The Pennsylvania Supremeallowed the
attachment of pensions despite anon-assignment clause stating that public policy
forcesindividualsto beresponsiblefor their obligations and does not permit them to
hide behind the shield of statutory exemption. It also protectsthe public from having
to assumetheresponsibility of supporting family memberswhenindividualsrefuseto
comply with court ordersto provide support”); Lindner v. Lindner, 137 Mich. App.
569, 358 N.W. 2d 376 (1984),( The purpose behind the rule exempting pension from
legal process is to protect the employee from claims of creditors. The marital
relationship is not that of a debtor and creditor. Although a spouse is similar to a
partner, therelationshipisuniqueinfamily law and need not be anal ogized to any other
type of legal entity. A spouse is a spouse. The law governing the creations and
dissolution of a marriage is unique unto itself and arule that applies to commercial
transactionsneed not apply to marriagewherethepublic policy considerationsrelating
to the protection of divorcing spouses, e.g., the desirability of adequate support and
an equitable distribution of joint property are entirely different.)
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governmental plans, or for that matter, the exceptions that many states adopted in
statutes allowing for the direct payment of these benefits. The 1970's and early 80's
saw an extensive line of federal and state rulings that found that the nonassignment
clause of all pension planswerein placeto protect the family intereststo receivethis
futureincome above those of the creditors, against whom the clause was established
and thus did not prevent direct payment of alimony or a property distribution to the
recipients from the plan.® In other words, the public policy behind retirement plans
isto include the employee’ s spouse and children within the class benefitting from the
protections encompassing retirement plans.
InMajauskasv. Majauskas, 463 N.E. 2d 15 (N.Y. 1984), theNew Y ork

Court of Appeals reasoned to support both the division of pension as property and
theinapplicability of thecity’ snon-assignment clauseinreceiving adirect payment as
follows:

Although section 410 of the Retirement and Social Security Law contains

similar protections of police pensions against assignment or legal

process, such as provisions have been consistently construed not to have

the effect of depriving the non-employee spouse of the rights accorded

him or her upon dissolution of marriage by decree of divorce.

Id. at 21. InYoung v. Young, supraat p. 266, the Pennsylvania Supreme Court stated

10

See footnote 9, supra.
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in defense of aliberal interpretation of the non-assignment clause of citing Fowler v.
Fowler, 116 N.H. 446, 362 A.2d 204 (1976):

Retirement funds ... are created for the protection of not only the
employee, but for the protection of his family as well. Hence, the
provisionsexempting assignmentsand attachmentscontained thereinare
to relieve the person exempted from the pressures of claims that are
hostile to his and his dependents’ essential needs.

In Stone v. Seafarers International Union, 450 F. Supp. 919 (N.D. Cal.1978), the
federal district court in recognizing a direct assignment of property interests long
before the QDRO was adopted in the Retirement Equity Act of 1984 stated:

Members of the families of employees are included in the class which
ERISA protects. The basic purpose of ERISA isto protect the literally
millionsof peoplewho depend upon benefitsfrom private pension plans
for financial independence after retirement. H. Rep. No 93-533, 93™
Cong., 2d Sess., 1974 U.S. Code. Cong. & Adm. News 4639, 4640-
4641; S. Rep. No. 93-127, 93 Cong., 2d Sess., 1974 U.S. Code Cong
& Adm. News 4838, 4839-4840. Congress was concerned not only
about the workers themselves whose employment entitles them to
benefits. Congress was also concerned about the families of those
workers who depend to the same degree on the actual availability of
those benefits. (emphasis added).

Id. at 926. The Illinois Supreme Court noted in Smithberg v. Illinois Municipal
Retirement Fund, 192 1ll. 2d 291, 733 N.E.2d 560 (2000) that the purpose and
legidative intent behind its non-assignment clause asto its governmental retirement

plans was to protect retired employees and their beneficiaries from creditors. 1d. at



304.1

Not to losefocus, the primary provider isalso part of thisfamily unit and also
entitled to public policy protection. Socia Security law recognizesthisprinciplewhen
it limitsattachment of social security benefitsto spousesinneed, and defined alimony
so as to preclude any possible lump sum alimony used to provide equitable
distribution. 42 USC 8407(a) (2001). Seealso, 42 UCS 88 662(c) (2001) applicable
to 8659. Congress appears to have balanced the needs of the primary provider with
those of his/her former spousewhen it added law that prevents equitable distribution
of social security benefits, because social security benefits are available to the other
spousein hisher ownright following divorceif such personwasmarriedfor 10years.
See, 42 USC 8402(a) to (f) (2001). In this way, Congress provided a basic

doubl e-dipping preemption when it prevented attachment of social security benefits

11

Other rulingsthat have endorsed the public policy interest of providing direct
payment for municipal and state plansinclude: Koelschv. Koelsch, 148 Ariz. 187, 713
P.2d 1234 (1986); InreMarriage of Sedbrook, 16 Kan. App. 2d 668, 827 P.2d 1222
(1992); Glidewell v. Glidewell, 859 SW. 2d 675 (Ky.App. 1993); Eskinev. Eskine,
518 S0.2d 505 (La. 1988); Prince George' s County Police Pension Plan v. Harman,
321 Md. 699, 584 A.2d 702 (1990); Early v. Early, 413 Mass. 720, 604 N.E.2d 17
(1992); Lindner v. Lindner, supra; Faus v. Faus, 319 N.W.2d 408 (Minn 1982);
Cleveland v. Board of Trustees, supra; McDermott v. McDermott, 119 A.D. 2d 370,
507 N.Y.S2d 390 (N.Y.1986) interpreting Majauskasv. Majauskas, supra; Furiav.
Furia, 638 A.2d 548 (R.l. 1994); Ricev. Rice. 762 P.2d 925 (Okla 1988); Custer
v. Custer, 776 SW. 2d 92 (Tenn.App. 1988); Irving Firemen’sRelief v. Sears, 803
S.W. 2d 747 (TX.App 1990).
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for other than need.

In the case at bar, the primary provider is also no less worthy of this
double-dipping preemptionwhen it comesto retirement benefits. Whileapayment of
$3,000 per month of alimony may not render thisparticular primary provider poor, the
fact of the matter is that his spouse would not be rendered poor either by receiving
less income because, she has as a result of equitable distribution over $660,000 on
whichtolive, in addition to adebt-free houseworth $250,000. Allowingthetrial court
ruling to stand would not serve the public interest. Most primary providers have
barely enough onwhichtolivefollowing retirement, and still lessafter going through
adivorce. It isinequitable to provide a spouse equitable distribution and alimony
following adivorceand givethat spouse the understanding that if the assetsprovided
through equitabledistribution can produceimmediateincome, but are nonethel essnot
used for determining need when the cal cul ation of an alimony provisionismade, that
thealimony supported-spouse can increase his'her need by spending those assetsand
then later seek reimbursement in asubsequent modification hearing. Such aresultis
supported by the district court’s holding in Acker.

It can be beyond this court’ s control whether a asset distributed for equitable
distribution purpose may be used to satisy the needs of the alimony recipent at the

time of the divorce. The arguments presented in the previous section above amply
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demonstrated numerous situations when this can occur. It would be wrong for this
court to set precedent that would allow a spouse who may be later able to access
retirement assets an incentiveto wrecklessly spend them, aswasthe casein Waldman
v. Waldman, 520 So.2d 87 (Fla. 3d DCA 1988), or use them to even modestly
improve her/his comforts, and allow her an ability to recapture the assets used in a
modification of alimony proceeding.

As noted above, the alimony payor is seldom able to secure an in-service
distribution due to the public policy purpose of preventing retirement benefits from
being used as other than retirement benefits. The obligated spouseisalso prevented
by caselaw fromvoluntarily retiring early and receiving areductionin hig’her alimony
obligation. See, Pimmyv. Pimm, 601 So. 2d 534 (Fla. 1992); Wiedman v. Wiedman,
610 So. 2d 681 (Fla. 5" DCA 1992). Accordingly, the payor spouseis prevented from
using retirement assetsto improve his/her lifestylewhileworking. The other spouse
isnot prevented from spending her/hisshare of the equitably distributed asset. If that
other spouse is not made to account what she/he spends of the equitably distributed
asset inalater modifciation proceeding, it forcesthealimony providing spouseto pay
for it from that spouse’'s previously awarded retirement assets upon his retirement.

In further support of the public policy argument against double dipping an

equitably distributed retirement asset and the appreciation thereon, one need only
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comparethedifference between anordinary asset and aretirement asset. Allowingthe
income of an ordinary asset does not effect the nature of the asset. The holder of the
asset always hasthe ability to recoup that income through continued employment or
other means. Retirement assets, whether in the nature of a defined benefit plan or a
defined contribution plan such asa401k planor IRA, contemplateaconservativerate
of returnin order to meet the retirement needs of retirees over their life expectancy.
To use the appreciation or the asset itself for alimony depletes the availability of the
asset over theremaining lifetime of theretiree. Theretireeisno longer of ageto make
up that lossby simply returning to theworkforce. One might further argueinthiscase
that the Petitioner enjoyed abetter than averagereturn on theretirement assets. But that
good returnisoffset by the reduced return that occursin adown economy such asthe
economy of today.*? Based on theforgoing, public policy would dictatethat retirement
assetsand the appreci ation thereon exchanged in an equitabl e distribution not beused
to determine the ability to pay alimony.

1. THETRIAL COURT ERREDWHENIT PROVIDED THE
FORMER WIFE RELIEF FROM THE MARITAL
SETTLEMENT AGREEMENT BY REFUSING TO
REDUCE HER ALIMONY WHEN THE PETITIONER'S
ABILITY TO PAY ALIMONY AT HIS RETIREMENT

12

One cannot ignore the 30 to 40 per cent drop in the stock markets from when
this matter was tried in May, 2000.
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DEPENDED UPON HIS SHARE OF THE DIVIDED
PENSION PROPERTY.

ThisCourt determined the condition necessary to set asideamarital settlement
agreement entered into between the parties in Casto v. Casto, 508 So.2d 330 (Fla.
1987). The spouse seeking to set aside the agreement must show that the agreement
was reached by fraud, deceit, duress, coercion, misrepresentation, or overreaching.
A marital settlement agreement may also be set asidewhen it isunfair or providesan
unreasonable provision for that spouse. This court in Macar v. Macar, 803 So.2d
707 (Fla. 2001), hasdetermined that the sole procedural vehicleto accomplishthisis
amotion under Fla. R. Civ. P. 1.540(b). See also, Seiffert v. Seiffert, 702 So. 2d 273
(Fla. 13 DCA 1997).

ThisCourt revisited thisissuefollowing the 1993 amendment to the Civil Rules
Procedures, in particular, Fla. R. Civ. P. 1.540(b), which added that there shall be no
timelimit for motionsbased upon fraudulent financial affidavitsin marital cases. See,
Cernigliav. Cerniglia, 679 So. 2d 1160 (Fla. 1996). Timelimitsrefer to the oneyear
time limit placed on motions when the moving party is able to show intrinsic fraud.
Extrinsicfraudfallsoutsidethetimelimits, iscollateral totheissuestried, and prevents
one party from participating in the activities of the proceedings. Gordon v. Gordon,

625 So. 2d 59 (Fla. 4" DCA 1993).
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The Respondent has maintained that the agreement is unfair, but she fails to
allegeany criterianecessary to set aside the agreement for any type of fraud, nor does
she prove a single element necessary to set aside the agreement. The Respondent
further maintained that the Petitioner received awindfall of approximately $1,000,000
from the the retirement plan, which he kept, even though the retirement plan wasin
exchangefor other marital assetsand thetrade wasbased upon avaluethat wasagreed
toby both parties. (T.5/25/00, p. 135-136, 148-149). Shearguesfurther that what the
Petitioner received was a windfall because of the events that occurred three years
following thedivorcewhereupontheunion (AL PA) negotiated for certain plan changes
that allowed the Petitioner to retire early and receive the value of hisalternative A/B
plan, which at the time of the divorce, was less valuable than the Final Average
EarningsPlanineffect. (PX 6, p. 14-15). Shearguesthat shewould never have agreed
to accept abuyout of her interestsintheretirement plan had sheknown theway things
would turn out and specul atesthat the Petitioner must have known about these future
events, which iswhy he was eager to buy out her interests. (T. 5025-00, p. 134-135,
156).

Her arguments are wrong as a matter of law. They are also based upon facts
which are not supported by therecord.. Mr. Thelen testified (and his testimony was

not controverted) that, until 1994, one year after the divorce, no pilot had elected
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benefitsfrom the A/B plan, which was grand fathered in as a guarantee of minimum
benefits, becausethevalueit producedin earlier years, based upon performance of the
stock market, had not risen sufficiently to makethe benefit morevaluablethanthe Find
Average Earnings plan benefit on the cutoff date. (PX 6, p. 14-15). Themerefact that
the union negotiated a provision which allowed the Petitioner an opportunity toretire
early (as one way to avoid the cutback in benefits) is irrelevant as to whether the
appreciated benefit that the A/B plan produced rendered her agreement with the
Petitioner unfair.®

Even beforethe plan change was made, the Petitioner could haveretired under
the A/B plan at hisage 60, in accordance with the plan as was adopted back in 1958.
Accordingly, theargument rai sed by the Respondent reducesto nothing morethan that
the Respondent’ s expert had not considered whether the A/B plan could produce
more benefitswhen the Respondent accepted thetermsof the agreement, nor did she
eventakethetimetoinvestigatethematter further by reading theprovisionsof theplan
document. Instead, sherelied uponthebenefit statement from Delta, submitted to her
through the Respondent’ s attorney during the dissolution, which benefit statement

accurately reflected the benefit to the Petitioner if he quit his job on the cutoff date

13

The Respondent conceded that a portion of the increase in the Petitioner’s
retirement was due to stock market appreciation. (T. 5/25/00, p. 133-134, 146-147).
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used for equitable distribution purposes. (T. 5/25/00, p. 137-140).

The trial judge committed error when he relied on the testimony of the
Respondent’ s expert to find that the actual sum the Respondent “ received from the
pension plan when he retired was greater than that contemplated at the time of the
Property Settlement Agreement and, in addition, the one million dollars
($1,000.000.00) that the Former Husband received, at thetimeof hisretirement, gave
him a greater equitable distribution than the Former Wife . . .” (R. p. 256). The
Respondent’ sposition at trial wasto take unanticipated events occurring subsequent
to the dissolution which effected the retirement plan growth, i.e. an unprecedented
growth in the stock market, and then to relate these events back to the dissolution to
support her claim that the property settlement as to the retirement plan was unfair.
However, unfairnessa onedoesnot constitute groundsto vacate an agreement. Macar
v. Macar, supra, approving Petracca v. Petracca, 706 So. 2d 904 (Fla. 4" DCA
1998); Schreiber v. Schreiber, 795 So. 2d 1054 (Fla. 4" DCA 2001); Seffert v.
Seiffert, 702 So. 2d 273 (Fla. 1¢ DCA 1997).

The purpose for a cutoff dateisto have acommon date when all assetsand all
liabilities accruing during the marriage end. That purpose is defeated when a court
makes the same measurement at a different date long after the marriage ends and

concludes that the agreement was unfair. Such a finding allows the distribution
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measurement to be based upon events aswell ascontributionsand liabilitiesaccruing
subsequent to theend of themarriage. Thisrulingisthereforeindirect violation of this
court’ s ruling in Boyett v. Boyett, supra.

Certainly, what each party has in terms of assets at some later date is
determined by theaccumulation of post marital assets, the accruing of expensesafter
the marriage ends, a party’s use of the marital assetsfor the comforts of life, and/or
what philosophies are adopted in both investing those assets and saving future
earnings on those assets. This court determined in Boyett, that the equitable
distribution of marital pension assets cannot include contributions made after the
cutoff date nor can offset assets share in passive increases after the cutoff date.
Thus, thetrial court’ sfinding violatesthiscourt’ srulingin Boyett. Asthisfindingwas
relied upon by thetrial court in establishing the Petitioner’s ability to pay the current
level of aimony, this court should reverse the trial court’s ruling on this point alone.

IV. THE TRIAL COURT ERRED BY NOT CONSIDERING
THE INCOME THAT COULD BE PRODUCED BY THE
RESPONDENT'S DIVIDED PENSION ASSET WHICH
INCLUDES THE 401 (K) PLAN ASSET THAT SHE
RECEIVED AND OTHER INCOME PRODUCING
ASSETSPROVIDED TO HER IN EXCHANGE FOR HER
INTEREST IN THE RETIREMENT PLAN.

In the event that this Court determines that none of the first three points are

valid, then the trial court still had an obligation to follow the Florida Statutes. In
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particular, the court cannot use the Petitioner’'s share of the previously divided
pension asset in determining hisability to pay aimony (irrespective of whether heis
entitled to have most of it excluded under the Diffenderfer double-dipping preemption)
without the court correspondingly using the Respondent’s divided portion. See,
Laurov. Lauro, supra. Her liquid assets had grown to about $660,000 at the time of
thetrial and she could have invested those assets at that point in long-term treasurey
billscapableof throwing off morethan $39,600 of incomewithout ever touching the
principle.**

In histrial memorandum submitted to thetrial judgetwo daysbeforetrial, the
Petitioner pointed out that the Respondent’s financial position as reflected by her
substantial liquid appreciated assets had a substantialy reduced her need for
alimony.* The Petitioner argued that Lochridgev. Lochridge, 526 So. 2d 1010 (Fla.

2™ DCA 1988) required the court to consider those assets in determining need for

14
30 year Treasury Bill rates were paying over 6% at midyear.

15

TheRespondent’ slast financia affidavit filed ontheeveof trial reflected before
the payment of thealimony adeficit of $3,258.60. (RX. C) The Petitioner’ sobligations
under the settlement agreement consisted of the $3000.00 per month alimony, the
monthly property taxes on the wife’ sresidence at $328.00 per month, the insurance
on the residence at $171.00 per month, and the maintenance of life insurance at
$107.00 per month, totaling $3,616.00. (R. p. 9-13, PX. 4, RX. C). The Petitioner’s
obligations actually exceed the Respondent’ s needs.
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aimony, and that Feidelman v. Feidelman, 699 So. 2d 744 (Fla. 4" DCA 1997)

permitted thetrial court to consider an assumed return rate of 6.5% on such assetsin
determining need. (R. 208-213). At trial, the Respondent’ sexpert advanced testimony
that liquid assets could expect areturn of 8 %. (R. 148-150). With $ 660,000.00 in
liquid assets, the Respondent could expect agross return from  $ 42,900.00 to

$ 52,800.00 per year based on those percentages. The mere fact that she potentially
faced apre-59 V2 penalty tax is not grounds for ignore her assets in determing her
needsfor alimony. Itisnot supported by the caselaw and it iscertainly not supported
by thedistrict court’ sinterpretation of the 1988 changesinthealimony statuteand the
1988 equitable distribution statute in its opinion rendered below.

To the extent that this court rulesthat thetrial court could permissibly exclude
the Respondent’ s assets when she faces this 10% penalty, then the Petitioner argues
that the Court excluded her assets based upon the testimony of law by both the
Respondent’ s expert, and the Respondent, each of whom committed legal error on
thelr interpretaion of thetax law. Inparticular, 1.R.C. 72(t)(2)(A)(iv) (2001) provides
an exceptionto thepre-59 Y2 early excisetax penalty, and thisexception applieswhen
the assets come from either aqualified retirement plan or are IRA assetswhich were
rolled over from aqualified plan. The Respondent can avoid imposition of thetax by

either purchasing an annuity or, in the event she desires to maintain her own
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investments, by making withdrawlsof equal paymentsover her lifeexpectency. Asthe
ruling to exclude her assets was based the court’ s finding that the Respondent was
unable draw on those assets without imposition of a penalty, which iswrong as a
matter of law, theruling isflawed and must be reversed.* Theruling should also be
reversed because nothing in the statues or case law supports any reason to exclude
assetswhich may be used to meet expenses solely becauseit isnot convenient for that
party to usetheasset at that time. Accordingly, thisCourt should reversethetria court
on this point alone.

V. TRIAL COURT ERRED IN FINDING THE FORMER
WIFE ENTITLED TO AN AWARD OF REASONABLE
ATTORNEYSFEES.

In Paragraph 41 of the Final Order, the court found as follows:

Predicated upon the Former Wife' s statement in open court, her claim
forincreased alimony isdenied. TheFormer Wifehasfundsfromwhich
to pay her own attorneys fees and costs and so does the Former
Husband. However, the Former Wife was put into the posture of
defending this modification and has successfully defended this claim.
(R.p. 253-262).

16

Although the district court’s opinion in Acker receded from its discussion of
Diffenderfer in Hollinger v. Baur, 719 So.2d 954 (Fla. 3d DCA 1998), the third
district inHollinger v. Baur, at 955, reminded thetrial court that consideration must
be made for any tax penalty incurred in making premature withdrawals from the
retirement account, citing Gentilev. Gentile, 565 So.2d 820 (Fla. 4"DCA 1990). The
existence of the penalty did not preclude the consideration of the asset.
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The court further went on to grant attorneys fees to the Respondent while
reserving on the determination asto theamount. Itisthe Petitioner’ s contention that
this determination of entitlement of attorneys fees and costs to the Respondent
constituted error as a matter of law.

In Rosen v. Rosen, 696 So.2d 697 (Fla. 1997) in expanding the factors atrial

court can take into consideration in awarding attorneys fees and costsin family law
proceedings, this court stated at 700 of the opinion:

[4] Section 61.16 constitutes a broad grant of discretion, the operative
phrase being “fromtimetotime.” Theprovisionsimply saysthat atrial
court may from time to time, i.e., depending on the circumstances
surrounding each particular case, award areasonableattorney'sfeeafter
considering the financial resources of both parties. Under this scheme,
the financial resources of the parties are the primary factor to be
considered. However, other relevant circumstances to be considered
include factors such as the scope and history of the litigation; the
duration of thelitigation; the merits of the respective positions; whether
thelitigation is brought or maintained primarily to harass (or whether a
defenseisraised mainly tofrustrateor stall); and the existenceand course
of prior or pending litigation. Had the legislature intended to limit
consideration to the financial resources of the parties, the legislature
easily could have said so. . . We further find that a court may consider
all thecircumstancessurrounding thesuit inawarding feesunder Section
61.16. (Emphasis added).

The Tria Judge' sjustification for the attorneys fee award to the Respondent
wasthat she wasforced to defend the modification proceedings and had successfully

defended those proceedings. This reasoning clearly suggests a prevailing party
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standard. However, attorneysfeesawarded pursuant to 8 61.16, Fla. Stat. (2001) are
not based upon a prevailing party standard. See, Abrahamv. Abraham, 753 So.2d
625 (Fla. 3*DCA 2000). As stated in Cervoni v. Cervoni, 715 So.2d 282 (Fla. 3°
DCA 1998), this court in Rosen v. Rosen, supra, reiterated that the primary purpose
of afeeaward infamily law proceedingsisto ensure that both parties have accessto
competent counsel. See also, Satter v. Satter, 709 So.2d 617 (Fla. 4" DCA 1998).
Here, the Trial Court found both parties to have the ability to pay counsel.

In order to award attorneys fees and costs to a prevailing party and without
regard to a parties need or ability to pay, the record in the case must show that the
non-prevailing party asserted unreasonable positions, prolonged litigation, or otherwise
engaged in abusivelitigation practices. See, Taylor v. Taylor, 746 So.2d 577 (Fla. 1*
DCA 1999); King v. King, 719 So.2d 920 (Fla. 5" DCA 1998); Wilkinson v.
Wilkinson, 714 So.2d 524 (Fla. 5" DCA 1998). cf., Kay v. Kay, 723 So.2d 366 (Fla.
39 DCA 1998). Therecord in this case does not indicate any prolonging of this case
or themaintaining of abusivelitigation onthepart of the Petitioner. The Petitioner filed
his proceedingsin February of 1999. (R.p. 74-97). Following referral of this matter
to ageneral master, the Respondent objected to thereferral. (R.p. 139-143). Upon
the setting of the matter for trial for September of 1999, the Respondent obtained a

continuance. (R.p. 146-148, 157). Following thetria in this cause, the Respondent
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filed amotion for rehearing. (R.p. 218-220). Furthermore, notwithstanding the fact
that the Petitioner accrued an arrearage when he stopped paying alimony after reaching
mandatory retirement, the trial court did not hold him in contempt, resulting in
inference that the trial judge recognized a degree of reasonableness as to the
Petitioner’ spositioninthelitigation. Surely, withwhat hasoccurred onappeal, i.e. an
initial oral argument, arehearing en banc on the district court’s own motion, and an
opinion whereupon the district court recedes on the very authority relied upon by the
Petitioner as a basis to pursue his modification, a certification of a conflict of
decisionswhich effectsthe ultimate merits of the case, and astrong dissent, can there
be any basis to find that the Petitioner has maintained frivolous or spurious
proceedings. Accordingly, withtherecord being devoid of any evidenceof prolonged
or spuriouslitigation onthe part of the Petitioner, inthe event that thetrial judgeisnot

reversed on the merits, the attorneys fee award to the Respondent must be reversed.

CONCLUSION
The trial judge's denia of the Petitioner’s modification of alimony request
should be reversed. This Court should hold that the Diffenderfer double dipping
prohibition is still applicable on the basis that the 1988 equitable distribution statute

and theamendmentsto thealimony statutewereirrel evant to the Diffenderfer holding
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aswell asfor public policy reasons. This court should further reverse the trial judge
when he erroneously found some six years later that the Respondent received an
unequal division of assets. Asthis court found that inclusion of equitably distributed
assetsintheability of the husband to pay alimony constitutes double-dipping, thetria
court’ sfailureto include the Respondent’ s portion of the equitably distributed assets
(after wrongfully including the Petitioner’ s) results in triple-dipping.

Finally, thetrial court erredintheattorneys feeaward to the Respondent based
on aprevailing party standard. The award should be reversed, especialy if this court
should not grant relief to the Petitioner as to the aimony.

Respectfully Submitted,

By:
Jerome J. Kavulich, Esqg.
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