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AM CUS CURI AE DEERBROOKE' S | NTEREST | N THE CASE

Am cus curiae Deerbrooke Investnents, Inc. (“Deerbrooke”)
submts this brief by consent of the parties in support of
Respondent New Sea Escape Cruises, Ltd (“Sea Escape”).

Deer brooke is a Panamani an corporation which operated the
vessel Pal m Beach Princess (registered under the |aw of Panang)
on gamng “cruises to nowhere” and cruises to The Bahamas from
the Port of Palm Beach during 1997 and 1998. The Florida
Departnent of Revenue (“DOR’) conducted a sales and use tax
audi t of Deer brooke’s operations and issued a proposed
assessnment of Florida sales and use tax on the Palm Beach
Princess and its |eases and concessions based upon its
determ nation that Deerbrooke was not engaged in “foreign
commerce” on its cruises to nowhere and was entitled to the
benefit of the exenption under Florida Statutes § 212.08(8) only
wWith respect to its cruises to The Bahansas.

Deer br ooke contested such proposed assessnent and the case
is presently under consideration by the Fourth District Court of
Appeal , Deerbrooke Investnents, Inc. v. Florida Departnent of
Revenue, Case No. 4D01-5043. The facts and |egal issues
presented in that case are virtually identical to those in the

case at bar.



In this brief, am cus curiae Deerbrooke will argue that (i)
the “territorial waters” of the United States extend only 3
mles fromthe coast of Florida so that the vessel operated by
New Sea Escape, Ltd. entered international waters on its gam ng
cruises, and therefore (ii) New Sea Escape Cruises, Ltd. was
engaged in “foreign comerce” within the neaning of Article 1,
8§ 8, of the Constitution of the United States on its cruises,
entitling it to the benefit of the proration exenption under
Florida Statutes 8 212.08(8) and (iii) the comrerce clause of
the United States Constitution, as interpreted by the United
States Suprenme Court 1in Japan Line, prohibits Florida from
inposing its sales and use tax wupon Sea Escape' s vessel,
equi pnent and | eases.

SUVMARY OF ARGUMENT

Under well-established law, the territorial limt of the
United States is three mles fromthe shore. This conclusion is
not affected by the Presidential Proclamation extending the
territorial waters of the United States to twelve mles “for
international |aw purposes”; by its own ternms, the Proclamation
has no effect upon federal or state jurisdiction or |aws. The
Congress has extended the territorial limt to twelve mles only

for “crimnal |aw purposes.”



Since Sea Escape’'s vessel travels beyond the three-mle
territorial Iimt of Florida and the United States into
international waters on its gamng “cruises to nowhere,” it is
engaged in foreign commerce within the neaning of the United
States Constitution. This conclusion is supported by a |ong
line of federal and state decisions holding that vessels
traveling into international waters, even between ports wthin
the same state, are engaged in foreign commerce, and by the
definition of foreign commerce contained in the federal statute
under which Sea Escape’s gam ng crui ses are conduct ed.

Since Sea Escape is engaged in foreign commerce, it 1is
entitled to the protection of Florida Statutes, 8§ 212.08(8), and
the regul ations pronul gated thereunder, which apportions Florida
sales and use tax of a vessel engaged in foreign commerce based
upon its mleage within and wthout Florida territorial waters.
The Florida courts have held that § 212.08(8) nust Dbe
interpreted to prevent its application from violating the
commerce clause of the United States Constitution. Under this
statute and regulations, mleage frominternational waters to a
Florida port, and from a port to international waters, is not
considered mleage within Florida waters, and therefore Sea
Escape is not subject to Florida sales and use taxation to any

ext ent under this apportionnent f ormul a. Fur t her nor e,



8§ 212.08(8) must apply with equal force to the equipnent and
| eases of the vessel, as they are “instrunentalities of foreign
comer ce.”

The foreign comerce clause of the United States
Constitution prohibits taxation of an instrunentality of foreign
commerce in this case. Under the United States Suprene Court’s
Japan Line decision, an ad valorem tax upon an instrumentality
of foreign commerce violates the foreign comrerce clause of the
United States Constitution if it either presents the risk of
mul tiple taxation or frustrates the ability of the United States
to “speak with one voice” wth respect to foreign conmerce
matters. Since Sea Escape’s vessel is foreign flagged, its
“honme port” may inpose a simlar tax, and thus DOR s position
presents the proscribed risk of multiple taxation. Fur t her nor e,
as in Japan Line, the proposed tax frustrates uniformty of
federal policy in foreign comerce nmatters. Accordi ngly, the
proposed tax violates the foreign comrerce clause of the United

States Constitution, and cannot be i nposed.

ARGUVMENT

| . Sea Escape is Engaged in Foreign Commerce within the
Meani ng of the Constitution of the United States

This issue raises a pure legal question to be decided by

this Court de novo.



The | ower appellate court stated as a fact in its opinion
that Sea Escape’s vessel cruised outside Florida territorial
waters on its gam ng cruises. New Sea Escape Cruises, Ltd. v
Fl ori da Departnment of Revenue, 823 So. 2d 161 (2002) at 162.

In the sem nal decision regarding whether such extraterritoria
navigation into international waters is foreign conmerce under
the United States Constitution, the United States Suprene Court
held in Lord v. Steanship Conpany, 102 U. S. 541 (1880), that a

vessel engaged in oceanic navigation is necessarily engaged in
foreign commerce within the neaning of Article I, §8 8, of the
United States Constitution, even when traveling between ports
within the same state. In that case, the vessel Ventura was
engaged in shipping between San Diego and San Francisco,
Cal i forni a. In holding that the vessel was engaged in foreign

comerce, the United States Suprene Court stated:

Commerce includes intercourse, navigation, and not
traffic al one. Commerce with foreign nations, ...,
must signify comerce which, in sone sense, s
necessarily connected with these nations, transactions
which either imrediately or at some stage of their
progress must be extra-territorial.

The Pacific Ocean belongs to no one nation, but is the
common property of all. When, therefore, the Ventura
went out from San Francisco or San Diego on her
several voyages, she entered on a navigation which was
necessarily connected with other nations. Wiile on
the ocean her national character only was recogni zed,
and she was subject to such laws as the comerci al



nations of the world had, by wusage or otherw se,
agreed on for the governnent of the vehicles of
commerce occupying this common property of all
manki nd. She was navigating anong the vessels of
other nations and was treated by them as belonging to
the country whose flag she carried. True, she was not
trading wwth them but she was navigating with them
and consequently with them was engaged in commerce.
If in her navigation she inflicted a wong on another
country, the United States, and not the State of
California, nust answer for what was done. In every
just sense, therefore, she was, while on the ocean,
engaged in commerce with foreign nations.

Id. at 544. Thus, it is extraterritorial ocean navigation, of

the type engaged in by Sea Escape on its gam ng cruises, which
is “foreign conmmerce” under Article I, 8 8 of the United States
Consti tution.

Simlarly, in The Abby Dodge, 223 US. 166 (1912), the

United States Supreme Court concluded that a sponge harvesting
vessel sailing into international waters from the ports of
Fl ori da was engaged in foreign conmerce:

Undoubtedly, ... whether the Abby Dodge was
a vessel of the United States or of a
foreign nation, even although it be conceded
that she was solely engaged in taking or
gat hering sponges in the waters which by the
law of nations would be regarded as the
comon property of all and was transporting
the sponges so gathered in the United
States, the vessel was engaged in foreign
COoNer ce.

ld. at 176.



O her appellate courts considering the issue have uniformy
held that vessels cruising into international waters from ports
in the sanme state are engaged in foreign conmmerce under the
United States Constitution.?

In June, 2001, the Suprenme Judicial Court of Mine also
determ ned that vessels on whale-watching cruises from Maine
ports were engaged in foreign commerce under the United States
Consti tution:

If the Maine legislature intended the phrase [foreign
commerce] to have the sane neaning and be coextensive
with the Commerce Cl ause, then we would |ikely have to
interpret section 1760(41) as granting an exenption to
wat er cr af t carrying passengers onto international
waters during its cruises. Precedent from the United
States Suprenme Court and other courts would dictate
this result. When interpreting “foreign commerce” as
it is used in the Comerce C ause, the Suprene Court
has included within the neaning of that phrase a ship
that carries passengers between ports in the sane
state but enters into international waters on its
route.?

' In Sales Tax District No. 1 v. Express Boat Conpany, 500
So. 2d 364 (La. 1987), the Louisiana Suprene Court held that
vessels sailing to and from Louisiana to supply and support
of fshore oil drilling platforns were engaged in foreign comrerce
under the United States Constitution and were exenpt from
Loui siana sales tax. Furthernore, the Louisiana Court of Appeal

held that vessels servicing the oil industry from Louisiana
ports were engaged in foreign commerce and exenpt from Loui siana
ad val orem taxation. Moonmaid Marine, Inc. v. Larpenter, 599

So. 2d 820 (La. 1992).

2 Nevert hel ess, the taxpayer conceded that Maine
possessed the power to inpose its use tax upon the whale-
(continued. . .)



Brent Leasing Co., Inc. v. State Tax Assessor, 773 A 2d 457

459- 460 (Maine 2001). Thus, the Maine court concluded that
whal e-wat ching cruises entering international waters were
engaged in foreign commerce wthin the neaning of the comrerce
clause of the United States Constitution.?

Furthernore, Petitioner operates its gam ng cruises pursuant
to express authority granted under federal law, 15 U S.C § 1171

et. seq., enacted in furtherance of Congressional power under

(...continued)

wat chi ng vessel s, because there was no risk of nultiple taxation
or inpairnment of federal uniformty under the Japan Line case
di scussed infra. Brent Leasing Co., Inc. v. State Tax Assessor,
773 A 2d 457, 459-460 (Maine 2001) at 461. The Maine court
then determined that the Miine use tax statute was intended to
i npose the use tax whenever constitutionally permssible. | d.
at 461. In the instant case, however, the risk of multiple
taxation clearly exists, and Florida nay not inpose its use tax
w thout violating the foreign comerce clause of the United
States Constitution.

8 In US v. Mntford, 27 F. 3d 137 (1994), the Fifth
Crcuit Court of Appeals held that a gamng cruise to nowhere
was not “foreign comerce” under a federal crimnal statute, 18
UsS C § 1952 Qoviously, that holding is limted to the
particul ar statute under which a crimnal conviction was sought,
and the crimnal statute involved there did not contain the
precise definition of “foreign comrerce” of the type found in
the federal gam ng statutes under which Sea Escape operates. |In
t he absence of such a definition, the Court in Mntford was free
to interpret the statute as it thought appropriate. It should
al so be noted that the United States argued in Mntford that a
cruise to nowhere was “foreign comerce.” For those reasons,
Mont ford does not provide support for DOR's position in |light of
the clear definition of “foreign commerce” in the federal gam ng
statutes under which Sea Escape operates and the holding of the
United States Supreme Court in Lord v. Steanship Conpany.



the United States Constitution to regulate foreign commerce. 15
US C 8 1171(d) defines cruises to nowhere to constitute
“foreign commerce:” “The term “interstate or foreign comrerce”
means comerce ... (2) between points in the sane State ... but
t hrough anypl ace outside thereof.”* 15 U.S.C. § 1171(d). Thus,
the precise federal statute under which Sea Escape conducts its
gam ng crui ses defines such cruises as “foreign comerce.”
Extraterritorial oceanic navigation as specified in Lord v.
Steanmship Conpany requires that a vessel be outside the
territorial waters of a jurisdiction. 102 U S. 541 (1880).
Florida territorial waters extend for three mles off the Port
of Palm Beach, and Sea Escape’s vessel travels beyond Florida
territorial waters on its cruises to nowhere. Fla. Const., Art.
M, 1; St. ¢ 18, New Sea Escape Cruises, Ltd. v Florida
Departnment  of Revenue, 823 So. 2d 161 (2002) at 162.
Furthernore, the territorial waters of the United States are
generally coextensive with Florida territorial waters.® U S. v.

Loui siana, 363 U.S. 1 (1960). Thus, Sea Escape’ s gam ng crui ses

4 A nunber of other federal statutes define foreign
commerce in the sane way. See 7 U S . C 8§ 499a(3); 7 US.C
8§ 610(j); 21 U.S.C. 8 61(b); 27 U S.C. 8§ 211(a)(3).

5 US v. MRary, 665 F. 2d 674 (5" Cir. 1982) “[T]he
territorial jurisdiction of the United States extends only three
mles fromthis country’s shores.” 1d. at 676.



are conducted outside the territorial waters of the United
States, in international waters.

This conclusion is not affected by President Reagan’s
Presidential Proclamation extending the territorial waters to 12
mles for pur poses  of I nt ernati onal | aw. Presi denti al
Procl amati on No. 5928, 54 Fed. Reg. 777 (Dec. 27, 1988). By its
own terns, the Proclamation has no effect upon existing federa
or state law.®

The First District Court of Appeal, in Dream Boat, Inc. v
Departnment of Revenue, 28 Fla. L. Wekly D 837, (1st D.C. A Fla.

March 27, 2003), concluded that the territorial waters of the
United States extend 12 mles from the coast by reason of
Presi denti al Proclamation 5928 and its adoption in the
Antiterrorism and Effective Death Penalty Act of 1996, so that
the gamng vessel involved in that case did not enter
international waters and was therefore not engaged in foreign
commerce. This conclusion is patently incorrect.

Wiile the Antiterrorism and Effective Death Penalty Act of
1996 did adopt Presidential Proclamation 5928, it did so solely

for purposes of federal crimnal jurisdiction:

6 Presidential Proclamation 5928 provides: “Nothing in
this Proclamation: (a) extends or otherwise alters existing
Federal or State law or any jurisdiction, rights, |ega

interests, or obligations derived therefrom?”.

10



The Congress declares that all the territorial sea
of the United States, as defined by Presidential
Procl amati on 5928 of Decenber 27, 1988, for purposes
of Federal crimnal jurisdiction is part of the United
States, subject to its sovereignty, and is within the
special maritime and territorial jurisdiction of the
United States for the purposes of title 18, United
St at es Code.

Pub. L. 104-132, Title IX, § 901(a), Apr. 24, 1996, 110 Stat.
1317.

The scope of Presidential Proclamation 5928 is therefore
strictly limted. By its own terns, it has no effect upon
federal or state law or jurisdiction, and it has been adopted by
the Congress to extend United States territorial waters to 12
mles only for purposes of federal crimnal jurisdiction. | t
does not extend the United States territorial waters to 12 mles
for purposes of determning whether an activity constitutes
“foreign comerce.”

The United States Second Circuit Court of Appeals considered
this issue in United States v. One Big Six Weel, 166 F. 3d 498
(1999), and it concl uded:

Section 901(a) alters United States boundaries,
but not for all purposes. Al t hough the increnent of

territorial waters is nade “part of the United
States,” this occurs solely “for purposes of Federal

crimnal jurisdiction.” [citation omtted] Although
that sane increnment is inplemented “for the purposes
of title 18", that neasure is itself limted to “the

special maritime and territorial jurisdiction of the
United States.” [citation omtted] Therefore, section
901 is jurisdiction defining. As the district court

11



observed, to infer nore would be to “read the phrase
‘“for purposes of federal crimnal jurisdiction” out of
the statute.”

ld. at 501.
Therefore, the territorial |imt of the United States, for
purposes of defining “foreign comrerce”, remains three mles

from the coast of Florida, and is coextensive wth Florida s
territorial limt, which is also three mles from the Florida
coast where Sea Escape’s gam ng cruises were conducted. Fl a.
Const., Art. Il, 1; St. § 18. Since Sea Escape’ s vessel cruised
beyond the territorial waters of Florida, it also traveled
beyond the territorial limts of the United States into
i nternational waters.

Sea Escape’s gamng cruises are conducted in internationa
waters, outside the territorial limts of the United States, and
therefore the decisions of the United States Suprene Court in
Lord v. Steanship Conpany and The Abby Dodge require a

determnation that Sea Escape 1is continuously engaged 1in

“foreign commerce” under Article I, 8 8, of the United States
Consti tution. | f cargo ships, sponging vessels, oil industry
supply vessel s, and whal e- wat chi ng Crui ses entering

international waters during their cruises from ports wthin the

sane state are engaged in “foreign comerce” under the comrerce

12



clause of the United States Constitution, then Sea Escape is
necessarily engaged in foreign commerce on its cruises.

Sea Escape did not argue in the |ower appellate court that
it was engaged in foreign commerce on its cruises to nowhere
and it was apparently assuned that the vessel was engaged in
intrastate comerce on those cruises. Thus, the |ower court did
not have the opportunity to consider whether Sea Escape was
engaged in foreign comerce.

Nevert hel ess, as shown above, al | t he rel evant
constitutional authority confirns that a vessel cruising into
international waters is engaged in foreign commerce within the
meaning of Article I, 8 8, of the United States Constitution.
W therefore ask this Court to confirm and expand the | ower
court’s decision, and hold that Sea Escape was engaged in
foreign commerce on its cruises to nowhere.

1. Under Florida Statutes, 8 212.08(8), Sea Escape is
exempt from Florida Sal es and Use Taxati on

This issue raises the pure legal question of whether the
| ower court erroneously interpreted and applied the law, and is
reviewed by this Court de novo.

The Florida sales and use taxation of a vessel engaged in
foreign commerce in Florida waters is governed by Florida

Statutes § 212.08(8), which provides in relevant part as

13



foll ows:

The sale or use of vessels and parts thereof used to
transport persons or property in C foreign
commerce,..., iIs subject to the taxes inposed in this
chapter only to the extent provided herein. The basis
of the tax shall be the ratio of intrastate mleage to
interstate or foreign mleage traveled by the
carrier’s vessels which were used in interstate or
foreign commerce and which had at |east sone Florida
m | eage during the previous fiscal year. The ratio
would be determned at the close of the carrier’s
fiscal year

Itens, appropriate to carry out the purposes for which
a vessel is designed or equipped and used, purchased
by the owner, operator, or agent of a vessel for use

on board such vessel shall be deened to be parts of
the vessel upon which the sane are used or consuned.

Thus, wunder this statutory provision, the Florida sales and use
tax inposed on the value of a vessel and its equi pnent engaged
in foreign comerce is apportioned based upon the ratio of the
vessel’s mleage wthin Florida waters to total ml eage. Thi s
apportionment fornula is designed to avoid inposing an unduly
burdensonme tax upon a vessel engaged in foreign commerce in
violation of the provisions of Article I, 8 8, of the United
States Constitution. Tropi cal Shipping & Construction, Ltd. v.
Askew, 364 So. 2d 433 (Fla. 1978).

Florida Admnistrative Code Rule 12A-1.064(5) ©provides

detailed regulations for inplementing the apportionnment formula

14



contained in Florida Statutes, 8§ 212.08(8). It provides in
rel evant part:

However, mleage of such vessels from the territoria
l[imt to port dockside and return into internationa
waters, foreign or coastwise, in the continuous
novenent of persons or property in interstate or
foreign commerce, is not considered to be mleage in
Fl ori da.

Accordingly, Dbecause Sea Escape is continuously engaged in

foreign comerce wthin the neaning of the United States

Constitution, Article I, 8 8, it will have no mleage in Florida
under the apportionment fornula, and wll not be subject to
Florida sales and use tax to any extent. This provision of the

regul ations prevents an unconstitutional application of the
Florida sales and use tax under the United States Suprene
Court’s decision in Japan Line, discussed in detail bel ow

The § 212.08(8) exenption also extends to the equi pnent on
the vessel “appropriate to carry out the purposes for which a
vessel is designed or equipped and used.” Accordingly, the
exenption extends to all gam ng equipnent aboard Sea Escape’s
vessel, because this equipnent is appropriate to carry out its
pur poses.

The |ower court erroneously determ ned that Sea Escape’s
gam ng equi pnment is subject to Florida s sales and use tax, and

that its arrangenent with Tropical Gamng, Inc. was a taxable

15



| ease or license. Under the United States Suprene Court’s
decision in Japan Line, infra, the equipnment and |ease are
“Iinstrunentalities of foreign comrerce,” and because § 212.08(8)
must be construed consistently with its constitutional purpose,
the 8 212.08(8) exenption applies to such equipnment and | eases
as well.

Since Sea Escape was engaged in “foreign comrerce” within
the neaning of Article I, 8 8, of the United States Constitution
on its daily cruises, 8 212.08(8) applies to exenpt Sea Escape’s
vessel and all its ancillary equipnment, including gam ng
equi prent, from Florida sales and use tax. Furthernore, a |ease
or license of such equipnent is defined as a “sale” by
8§ 212.02(15)(a), and is also exenpt under 8§ 212.08(8). (']
therefore urge this Court to expand the |lower court’s decision
and hold that 8 212.08(8) applies to exenpt Sea Escape’s vesse
from Florida sales and use tax, and reverse the lower court’s
decision that its gamng equipnment and the |lease or license to
Tropical Gamng, Inc. is subject to Florida’s sales and use tax.

L1l The United States Constitution Prohibits Florida

from Inposing its Sales and Use Tax Upon Sea Escape and its
Equi pnent and Leases

16



This issue raises the pure legal question of whether the
| ower court erroneously interpreted and applied the law, and is
reviewed by this Court de novo.

DOR s position that Sea Escape’s vessel, gam ng equi pnent
and |eases are taxable cannot wthstand scrutiny under the
foreign comerce clause of the United States Constitution. I n
the sem nal decision on the issue, Japan Line, Ltd. v. County of
Los Angeles, 441 US. 434 (1979), the United States Suprene
Court analyzed the application of California s apportioned ad
val orem tax to shipping containers whose “hone port” was in
Japan.

The United States Suprenme Court first determned that the
four-pronged test for the application of a tax to interstate
commerce was inadequate for testing a tax applied to foreign
commerce.’ |d. at 446-47. In its holding, the Court established
an additional two-pronged test for the validity of a state tax
on instrunentalities of foreign commerce:

Because California’s ad valorem tax, as applied to

appellant’s containers, results in nultiple taxation

of the instrunentalities of foreign comerce, and

because it prevents the Federal Governnment  from

“speaking with one voice” in international trade, the
tax is inconsistent with Congress’ power to regulate

! It is conceded that the four-part test of Conplete Auto
Transit, Inc. v. Brady, 430 US. 274 (1977), is satisfied in
this case.

17



Commerce with foreign Nations. W hold the tax, as
appl i ed, unconstitutional under the Comerce C ause.

Id. at 453-54.
Regarding the risk of multiple taxation, the Court stated:

: neither this Court nor this Nation can ensure
full apportionnent when one of the taxing entities is
a foreign sovereign. If an instrunentality of
commerce is domciled abroad, the country of domcile
may have the right, consistent with the custom of
nations, to inpose a tax on its full value. If a
State should seek to tax the sane instrunentality on
an apportioned basis, nultiple taxation inevitably
results.... Due to the absence of an authoritative
tribunal capable of ensuring that the aggregation of
taxes is conputed on no nore than one full value, a
state tax, even though fairly apportioned to reflect
an instrunentality’'s presence wthin the State, my
subj ect foreign commerce “to the risk of a double tax
burden to which [donestic] comerce is not exposed and
whi ch the commerce cl ause forbids.”

| d. at 447, 448.

Since Sea Escape 1is continuously engaged in foreign
commerce, as defined by the United States Suprene Court’s
decision in Lord v. Steanship Conpany, DOR s application of
Florida’s sales and use tax nust satisfy the additional two-
pronged test of Japan Line, which it cannot do. In particular,
DOR nust ensure that its application of Florida s sales and use
tax does not present the risk of multiple taxation proscribed by

Japan Li ne.
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In this case, Sea Escape’s vessel’s “hone port” is a foreign
nation. As acknow edged by the United States Supreme Court, its
home port has the power under international law to tax the ful
val ue of Sea Escape’s vessel, |eases and equi pnent. Japan Line,
Ltd. v. County of Los Angeles, 441 U. S. 434, 447 (1979).

Furthernore, since Sea Escape is regularly in The Bahanas,
that nation mght also seek to inpose a tax upon Sea Escape, and
such equipnent and leases, in a mnmanner simlar to DOR s
inposition of Florida s tax. This is the multiple taxation
squarely proscribed by Japan Line.

Multiple taxation would not be present if the tax were
inposed on a discrete transaction occurring only in one
jurisdiction,® Wardair Canada, Inc. v. Florida Department of
Revenue, 477 U S. 1, 9 (1986), or where the state tax applies a
credit for the tax paid in a foreign jurisdiction.? I tel
Cont ai ners v. Huddl eston, 507 U S. 60, 74 (1993). 1In this case,

Sea Escape’'s vessel and its |eases and equipnent are not a

8 In Wardair, the United States Supreme Court upheld a
sales tax upon fuel used in foreign commerce, pointing out that
the home port of the aircraft could not also inpose a tax on the
sal e of the fuel

° In Itel, the United States Suprene Court upheld a sales
tax 1nposed by Tennessee wupon containers wused in foreign
commer ce. There was no risk of multiple taxation because the

Tennessee statute provided for a credit for a tax inposed upon
the containers by a foreign jurisdiction.
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di screte transaction which is not susceptible of taxation by a
foreign jurisdiction; to the contrary, the vessel m ght be taxed
by its honme port and The Bahanas. Furthernore, Florida does not
provide a credit against its sales and use tax for tax paid to
a foreign jurisdiction — the credit only extends to a “like tax”
paid to another state, territory of the United States or the
District of Colunbia. Fla. Stat. 8§ 212.06(7). Therefore, the
mul tiple taxation proscribed by all the United States Suprene
Court decisions on the issue is present in this case.

Japan Line also prevents Florida frominposing its sales and
use tax in a manner which may frustrate national foreign policy.

Thus, in accordance with the Japan Line decision of the
United States Suprene Court, the foreign comerce clause of the
United States Constitution totally preenpts Florida s power to
inpose a tax upon Sea Escape and its equipnment and | eases,
because of the risk of multiple taxation by several
jurisdictions and potential frustration of United States foreign
policy. Therefore, this Court should therefore hold that Sea
Escape and its equi pnent and | eases are not subject to Florida’s
sal es and use tax by reason of the commerce clause of the United
States Constitution.

| V. Concl usi on.
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For the reasons set forth above, this Court should hold that
Sea Escape is engaged in foreign commerce and therefore its
vessel, equipnment and |eases are not subject to Florida sales

and use taxation under Florida Statutes 8§ 212.08(8) and the

Constitution of the United States.
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