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PREFACE
Thisisan appeal from adecision of the Fourth District Court of Appeal. The
partieswill bereferred to by their proper names. Thefollowing symbol will be used:

(AB ) - Appellant’s Brief

Vi



STATEMENT OF THE CASE AND FACTS

Appellant Florida Department of Revenue (“DOR”) conducted asalesand use
tax audit of the business and operations of Appellee, New Sea Escape Cruises, Ltd.
(“New SeaEscape” or “ SeaEscape’) for the period May 1, 1996 through April 30,
1998. Duringtheaudit period, New SeaEscape operated one or moreday cruiseships
from Port Everglades under the banner SeaEscape. New SeaEscape is a Bahamian
corporation, and itsvessel swere flagged under the laws of the Commonwealth of the
Bahamas.1

Inaddition to short gambling cruiseswhich cruised into watersmorethanthree
miles off the coast of Florida, SeaEscape conducted overnight gambling cruises to
Freeport, Bahamas. During all these cruises, gambling was conducted on SeaEscape
only whilethevessel wasoutsidetheterritorial boundariesof Florida. Theseactivities
were conducted pursuant to the Gambling Ship Act, 18 U.S.C. 81081 €t. seg., the

Johnson Act, 15 U.S.C. 81171 et. seq., and 8849.231, Fla Stat. The federal

government taxes the gambling revenues of the cruises. 26 U.S.C. §84472.

1/The undersigned counsel took over representation of New SeaEscape after
former counsel withdrew. The undersigned has been unable to obtain the file of
former counsel. ThefileintheFourth District wastransferred to this Court beforethe
undersigned becameinvolved. Accordingly, theundersigned’ s Statement of the Case
and Facts contains no page reference numbers. However, the undersigned does not
believe the facts herein conflict with the facts set forth in the DOR’s brief, or the
opinion of the Fourth District.



Thegambling equipment aboard the SeaEscape was owned by New SeaEscape
Cruises, Ltd. New SeaEscape had agreements with two concessionaires to use a
portion of SeaEscape. One agreement was a lease or licensee for operating the
gambling concession (hereafter “gambling lease”) and the other was a service
agreement for operating the food and beverage concession (hereafter “food and
beverage concession”).

At the conclusion of its audit, DOR determined that New SeaEscape owed
Floridasalesand usetax intheamount of $718,725.25, pluspenaltiesof $359,356.67
and interest through June 30, 1999 of $161,160.94, for atotal of $1,239,248.86. The
DOR determined that New SeaEscape was not engaged in foreign commerce on its
cruisesbeyondthethree milelimit; and that SeaEscape and its equi pment were subject
to Floridausetax under the apportionment formulacontainedin §212.08(8), Ha. Stat.,
by only excluding the mileage onitstripsto the Bahamas; and that both the gambling
lease, and the food and beverage concession, were subject to taxation.,

New SeaEscape appealed to the Fourth District, which reversed in part and

affirmed in part. NewSea Escape Cruise, Ltd. v. Florida Dept. of Rev ., 823 So.2d

161 (Fla. 4" DCA 2002). The court held that §212.08, Fla. Stat. applied to New
SeaEscape and that it should be taxed only for the ratio of its intrastate mileage, as
compared toitstotal intrastate and foreign mileage. (1d . at 162-63). Thecourt ruled

that the gambling equi pment and the gambling |ease were taxabl e, but not thefood and
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beverage concession. |1d. at 164-65. The DOR seeksreview of the Fourth District’s

ruling.

STANDARD OF REVIEW

New SeaEscape agrees that the standard of review is de novo.

POINT-ON-APPEAL

BECAUSE NEW SEAESCAPE ISCONTINUOUSLY
ENGAGED IN FOREIGN COMMERCE, THE
VESSEL, ITS EQUIPMENT AND CONCESSIONS
ARE ENTIRELY EXEMPT FROM SALES AND
USE TAXATION UNDER 8§212,08(8), ELA. STAT .;
THE FOREIGN COMMERCE CLAUSE OF THE
UNITED STATES CONSTITUTION ALSO
PROHIBITS FLORIDA FROM IMPOSING SUCH

TAXES

SUMMARY OF ARGUMENT

Since SeaEscape’ svessdl travel sheyond thethree-mileterritoria limit of Florida
intointernational watersonits* cruisesto nowhere,” and did so onitstripsto Freeport
aswell, it isengaged in foreign commerce within the meaning of the United States
Constitution. This conclusion is supported by a long line of federal and state
decisionsholding that vesselstraveling into international waters, even between ports

within the same state, are engaged in foreign commerce, and by the definition of



foreign commerce contained inthefederal statute under which the SeaEscape cruises
are conducted.

Since SeaEscape’ svessdl is engaged in foreign commerce, it isentitled to the
protection of §212.08(8), Ha. Stat., and theregulations promul gated thereunder, which
apportions Florida sales and use tax of avessel engaged in foreign commerce based
upon its mileage within and without Floridaterritorial waters. Under thisstatuteand
regulations, mileage from international waters to a Florida port, and from a port to
international waters, is not considered mileage within Florida waters. Therefore,
SeaEscape is not subject to Florida sales and use taxation to any extent under this
apportionment formula. Furthermore, 8212.08(8) must apply with equal forceto the
leased property, gambling lease and food and beverage concession aboard the
SeaEscapevessel. Additionally, the Foreign Commerce Clause of the United States
Constitution prohibits taxation of an instrumentality of foreign commerce.

ARGUMENT

l. SeaEscape | sContinuously Engaged in “ Foreign Commerce” Within the
Meaning of the Foreign Commerce Clause of the United States
Constitution

SeaEscape agrees with the Department of Revenue's (“DOR”) statement that
the Fourth District “implicitly found that SeaEscape’ s cruisesto nowhereengagedin

‘foreign commerce’” (AB,p.23). TheFourth District’ sruling was eminently correct.
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The seminal decision regarding whether navigation ininternational watersisforeign

commerce under the United States ConstitutionisLord v. Steamship Company, 102

U.S. 541 (1880). The United States Supreme Court held that a vessel engaged in
oceanic navigationisnecessarily engaged in foreign commercewithinthemeaning of
the Foreign Commerce Clause (Articlel, 88 of the United States Constituiti on)2 even
when traveling between ports within the same state. In that case, the vessel Ventura
was engaged in shipping between San Diego and San Francisco, California. The
Supreme Court held that the vessel was engaged in foreign commerce under the
Foreign Commerce Clause. The Court acknowledged that “foreign commerce”
required some connection with other nations, stating (id. at 544):

Commerceincludesintercourse, navigation, and not
traffic alone. This also was settled in Gibbons v. Ogden,

supra.

However, the Court went on to state (id.):

“Commerce with foreign nations,” ..must signify
commerce which, in some sense, is necessarily connected
with these nations, transactionswhich either immediately or
at some stage of their progress must be extra-territorial.
(emphasis added)

2/Throughout this brief, the “Foreign Commerce Clause’ refers to the power
of Congress under Article I, 88 to “regulate commerce with foreign nations’ as
opposed to interstate commerce, i.e., its power to regulate commerce “among the
several states.”



The Court concluded that navigating on the high seas, “among the vessels of
other nations” was sufficient to constitute foreign commerce, even if the vessel
embarked from and returned to the same state (id.):

The Pacific Ocean belongs to no one nation, but is
the common property of all. When, therefore, the Ventura
went out from San Francisco or San Diego on her several
voyages, sheentered on anavigationwhich wasnecessarily
connected with other nations. While on the ocean her
national character only wasrecognized, and shewas subject
to suchlawsasthecommercial nationsof theworld had, by
usage or otherwise, agreed on for the government of the
vehiclesof commerce occupying thiscommon property of
all mankind. Shewasnavigating among thevesselsof other
nationsand wastreated by them asbel onging to the country
whose flag she carried. True, she was not trading with
them, but she was navigating with them, and consequently
with them was engaged in commerce. If in her navigation
sheinflicted awrong on another country, the United States,
and not the State of California, must answer for what was
done. Inevery just sense, therefore, shewas, whileonthe
ocean, engaged in commerce with foreign nations, and as
such she and the business in which she was engaged were
subject to theregulating power of Congress. Navigationon
the high seasis necessarily national in its character.

Thus, it is extra-territorial ocean navigation, of the type engaged in by
SeaEscape on its “cruises to nowhere,” that is “foreign commerce” under the

Commerce Clause of the United States Constitution.



Similarly, inThe Vessel Abby Dodge, 223 U.S. 166 (1912), the United States

Supreme Court concluded that a sponge harvesting vessel sailing into international
waters from Florida ports was engaged in foreign commerce (id. at 176):

Undoubtedly, ...whether the Abby Dodge was a vessel of
the United States or of aforeign nation, even althoughit be
conceded that shewas solely engaged in taking or gathering
spongesinthewaterswhich by thelaw of nationswould be
regarded as the common property of all and was
transporting the sponges so gathered in the United States,
the vessel was engaged in foreign commerce, and was
therefore amenable to the regulating power of Congress
over that subject.

Other appellate courts considering the issue have uniformly held that vessels
travelingintointernational watersand returning to portsinthe same state are engaged

in foreign commerce under the United States Constitution. InSales Tax District No.

1v. ExpressBoat Company, 500 So.2d 364 (La. 1987), the L ouisiana Supreme Court

held that vessels sailing to and from Louisiana to supply and support offshore oil
drilling platforms were engaged in foreign commerce and were exempt from
Louisiana ssalesand usetax. The Louisiana DOR argued that “foreign commerce”
meant commerce between twoforeign countries. 1d. at 368. TheLouisianaSupreme
Court rejected that argument stating (id. at 368-69):

...The correct interpretation of the term

“foreign...commerce...is that advanced by Express Boat
Co. They urgethat crossing theterritorial boundariesof the



State of L ouisianaand the United Statesand venturing onto
the Outer Continental Shelf isforeign commerce and that,
despite the assertion by the taxing authorities, [foreign
commerce] does not requirethat theterminus of avessel’s
voyage be in another foreign state or country.

* * *

Activitiessmilar tothosecarried out by the Cheramie
vessels have consistently been characterized by the courts
as “foreign commerce.” The cases have held th
navigation of the high seas is “foreign commerce.”
(emphasis added)

TheLouisianaCourt of Appeal hasalso held that vessel s operating beyond the
3-mile limit servicing the oil industry from L ouisiana ports were engaged in foreign

commerce and exempt from L ouisianaad valorem taxation. Moonmaid Marine, Inc.

v. Larpenter, 599 So.2d 820 (La. 1992).

Finaly, inBrent L easing Co., Inc. v. State Tax Assessor, 773 A.2d 457 (Maine

2001), the Maine Supreme Court held that avessel taking patrons on whalewatching
cruisesininternational watersfrom Maine portsand returning to those ports, were not
entitled to a use tax exemption, but only because the Maine L egislature’ s exemption
for foreign commerce carried a narrower meaning than the meaning in the Foreign

Commerce Clause (id. at 460-461), stating:

3/The “high seas’ includes all water beyond the territorial seas of the United
States or any foreign nation. Theterritorial seasof the United States extend from the
coast three miles seaward. Express Boat, 500 So.2d at 369, fn. 6.

8



If the Maine Legidature intended the phrase [foreign
commerce] to have the same meaning and be coextensive
with the Commerce Clause, then we would likely have to
interpret 81760(41) asgranting an exemption to watercraft
carrying passengers onto international waters during its
cruises. Precedent from the United States Supreme Court
and other courts would dictate this result. When
interpreting “foreign commerce’ as it is used in the
Commerce Clause, the Supreme Court hasincluded within
the meaning of that phrase a ship that carries passengers
between portsin the same state but entersinto international
waters on its route. ...Because the Maine Legidature is
obviousy awareof Supreme Court precedent, if it intended
“foreign commerce’ to carry the same meaning that it has
in the Commerce Clause, that meaning would include
vesselscarrying passengersfrom Bar Harbor, crossinginto
international waters and returning to Bar Harbor.

The above cases demonstrate that the appellate courts that have directly
considered the issue have concluded that vessels traveling into international waters
from ports of a state and returning to ports of the same state are engaged in foreign

commerce. The extra-territorial oceanic navigation specified in Lord v. Steamship

Company requiresthat avessel be outsidetheterritorial watersof ajurisdiction. The
partiesagreethat Floridaterritorial watersextend for threemilesoff itscoastline, Fla.
Const., Art. 1., and that SeaEscape travels beyond Florida s territorial waters on its

cruises to nowhere. The territorial waters of the United States are generally



coextensive with Florida territorial watters.4 U.S. v. Louisiana, 363 U.S. 1 (1960).

Thus, the SeaEscape cruises to nowhere are conducted outside the territorial waters
of the United States, in international waters.

Thisconclusionisnot affected by President Reagan’ sPresidential Proclamation
extending the territorial waters to 12 miles for purposes of international law.
Presidential Proclamation No. 5928, 54 Fed. Reg. 777 (Dec. 27, 1988). By itsown
terms, the Proclamation has no effect upon existing federal or state law. The
Proclamation states:

Nothing in this Proclamation: (a) extends or otherwise alters
existing Federal or Statelaw or any jurisdiction, rights, legal interests, or
obligations derived therefrom.

Nor isFlorida sterritorial limits affected by the fact that the Antiterrorism and
Effective Death Penalty Act (AEDPA) expanded federal criminal jurisdictionfrom 3

to 12 nautical miles. Thethree-milelimitinthe Gambling Ship Act, 18U.S.C. §81081-

1084 appliesto cruisesto nowhere.5 The AEDPA extended theterritorial limitsof the

4/U.S. v. McRary, 665 F.2d 674 (5" Cir. 1982), “[T]he territorial jurisdiction
of the United States extends only three miles from this country’ s shores.”

5/Thi sconclusionisnot altered by thedecisionin Benson v. Norwegian Cruise

Ltd., 834 S0.2d 915 (Fla. 3d DCA 2003), sincethat decision cannot overcomefederal
law ontheissue, see United Statesv. OneBig Six Wheel, 166 F.3d 498 (2d Cir. 1999);
see dso Robert M. Jarvis, Case Note, Territorial Waters. Florida’ s Eastern Coastal
Boundary isthe Greater of the Edge of the Gulf Stream or Three Geographic Miles,
(continued...)
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United Statesto 12 milessolely for purposes of the nation’ scriminal jurisdiction, but

not otherwise. United States v. One Big Six Wheel, 166 F.3d 498 (2d Cir. 1998).

The DOR’s brief does not mention any of the above cases. Nor hasthe DOR

cited one case defining “foreign commerce” under the Foreign Commerce Clause as

requiring contact with aforeign port. Instead, the DOR cites Gibbons v. Ogden, 9
Wheat 1, 189-190 (1824), for the proposition that foreign commerceis*® commercial
intercourse between nations’ (AB, p.11). However, 50 years later in Lord v.

Steamship, supra, the Supreme Court concluded that Gibbonsv. Ogden’ srequirement

of “commercial intercourse between nations” wasmet by avessel’ snavigation onthe
high seasamong vessels of other nations. That definition of foreign commerceisthe
controlling definition for purposes of the Foreign Commerce Cl ause.6

Theother casescited by the DOR are aso not applicable: Great L akes Dredge

& Dock Company v. Dept. of Revenue, 381 So.2d 1078 (Fla. 1¥ DCA 1979)

(concerned the imposition of atax on property “for export”; Bob Lo Excursion Co.

5(. ..continued)
34 J. Mar.L.& Com., 351(2003). Moreover, the DOR never contended below that
the boundary stated in the 1968 Florida Constitution should apply, nor did it try to
establish the location of the gulf stream with respect to the route of the SeaEscape’s
vessdl.

6/The DOR’sciteto United Statesv. Morrison, 120 S.Ct. 1740 (2000) istoits
dissenting opinion, which obvioudy is not controlling.
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v. State of Michigan, 333 U.S. 28 (1948) (steamship transporting patrons from

Michigan to aCanadian island isengaged in foreign commerce); Lynn v. Director of

Revenue, 689 S.W.2d 45 (Mo. 1985); Branson Scenic Ry. v. Director of Revenue, 3

S.W.3d 788 (Mo. App. 1999); and LaCrosse Queen, Inc. v. Wisconsin Dept. of

Revenue, 561 N.W.2d 686 (Wis. 1997) (concerned interstate commerce, not foreign

commerce); U.S. v. One Colt Machine Gun, 625 F.Supp 1539 (SD Fla. 1986)

(concerned the violation of a crimina statute where the court defined “foreign

commerce” inthat statute asrequiring contact with aforeign state); U.S. v. Montford,

27 F.3d 137, 140 (5" Cir. 1994) (concerned the violation of acriminal statute, where
the court held that Congress intended the definition of “foreign commerce” in that
statute to mean travel to or from, or at least some form of contact with, a foreign
state). None of these cases cited by the DOR comes close to holding that “foreign
commerce” under the Commerce Clause means anything other than navigating into
international waters.

In addition to the cases relied upon by SeaEscape, it operates its cruises
pursuant to express authority granted by 15 U.S.C. 81171, et. seq., enacted in
furtherance of Congress' power to regulate foreign commerce. 15U.S.C. 81171(d)

defines”interstate or foreign commerce” toinclude commerce* between pointsinthe

12



same State...but through anyplace outside thereof.” ! Cruisesto nowherefall within
this definition. Accordingly, the very statute under which SeaEscape conducts its
cruises to nowhere defines such cruises as “foreign commerce.”

Sincethe SeaEscape cruisesto nowherearepartially conducted ininternational
waters, outside the territorial limits of the United States, the decisions of the United

States Supreme Court in Lord v. Steamship Company and The Vessel Abby Dodge

requireadetermination that SeaEscapeiscontinuously engaged in “foreign commerce”
under Article I, 88, of the United States Constitution. If cargo ships, sponging
vessels, oil industry supply vessels, and whal e-watching cruisesentering international
waters during their cruises from ports within the same state are engaged in “foreign
commerce” under the Foreign Commerce Clause of the United States Constitution,
then SeaEscape is necessarily engaged in foreign commerce on its gambling cruises

to nowhere.

7/A number of other federal statutesdefineforeign commerceinthesameway.
See 7 U.S.C. 8499a(3); 7 U.S.C. 8610(j); 21 U.S.C. 861(b); 27 U.S.C. §211(a)(3).
Congress derivesits power to enact such statutes from the foreign commerce clause
of the United States Constitution. Conversdly, if this activity were not “foreign
commerce” under the United States Constitution, the Congresswould not possessthe
power to enact such legidlation. This, of course, wastheissueresolvedinfavor of the
Congressin Lord v. Steamship Company.

13



[I. Under Florida Statutes, §212.08(8), SeaEscape and its Gambling
Equipment and Concessions are Exempt From Florida Sales and Use
Taxation

Because, as established under Point I, SeaEscape is engaged in “foreign
commerce,” thevessdl, itsgambling equipment, gambling leaseand food and beverage
concession are exempt from Florida ssalesand usetax. Theimposition of Florida's
sales and use taxation of avessel engaged in foreign commerce in Floridawatersis
governed by §212.08(8), Ha. Stat., which providesin pertinent part as follows:

(@ The sale or use of vessels and parts thereof used to
transport persons or property in interstate or foreign
commerce, ..., is subject to the taxes imposed in this
chapter only to the extent provided herein. Thebasisof the
tax shall be the ratio of intrastate mileage to interstate or
foreign mileagetraveled by thecarrier’ svesselswhichwere
used in interstate or foreign commerce and which had at
least some Floridamileage during the previousfiscal year.
Theratio would be determined at the close of the carrier’s
fiscal year....

Items, appropriate to carry out the purposes for which a
vessel isdesigned or equipped and used, purchased by the
owner, operator, or agent of avessel for use on board such
vessel shall be deemed to be parts of the vessel uponwhich
the same are used or consumed. Vessels and parts thereof
used to transport persons or property in interstate and
foreign commerce are hereby determined to be susceptible
to adistinct and separate classification for taxation under
the provisions of this chapter. Vessels and parts thereof
used exclusively in intrastate commerce do not qualify for
the proration of tax.

14



The 8212.08(8) exemption extends not only to the vessel, but to items
“appropriateto carry out the purposesfor which avessel isdesigned or equipped and

used,” and to all “accessories.” Tropical Shipping & Construction Co., Ltd. v.

Askew, 364 So.2d 433, 436 (Fla. 1978). Accordingly, the exemption extendsto all
gambling equipment, the gambling lease aboard SeaEscape, and itsfood and beverage
concession, because they are all necessary and appropriate to carry out SeaEscape’ s
pUrposes.

Under the above statute, Florida' s sales and use tax imposed on the value of a
vessel engaged in foreign commerce, and its equipment and concessions, is
apportioned based upon the ratio of the vessel’ s mileage within Floridawatersto its
total mileage. Thisapportionment formulais designed to avoid imposing an unduly
burdensometax upon avessel engaged inforeign commerceinviolation of the Foreign

CommerceClause. 8 In Tropical Shipping & Construction, Ltd. v. Askew, 364 So.2d

at 435, the Florida Supreme Court stated:

...wemust construethe statute[ 8212.80] inaccordancewith
the provisions of the United States Constitution. Section
212.21(3), Florida Statutes (1973); .... That is, wemay not
construe the statute so narrowly as to deny businesses

%/Nevertheless, in Japan Line, Ltd. v. County of Los Angeles, 441 U.S. 434
(1979), the United States Supreme Court held that even an appor tioned Californiaad
valorem tax was unconstitutional under the Foreign Commerce Clause. Thus,
apportionment asprovidedin §212.08(8) may not prevent the statutefrom violating the
Foreign Commerce Clause.

15



engaged in interstate or foreign commercetheir right to be
free from undue state interference.

FloridaAdministrative Code Rule 12A-1.064(5) providesdetailed regulations
for implementing the apportionment formulain §212.08(8). It providesin pertinent
part:

However, mileageof suchvesselsfromtheterritorial limitto
port dockside and return into international waters, foreign
or coastwise, in the continuous movement of persons or
property in interstate or foreign commerce, is not
considered to be mileage in Florida.

Because SeaEscape is continuously engaged in foreign commerce within the
meaning of the Commerce Clause, asestablished under Point |, supra, SeaEscapecan
have no mileage in Floridaunder the apportionment formula, and therefore it cannot
be subject to Florida's sales and use tax to any extent.9 Administrative Rule

12A-1,064(5) preventsan unconstitutional application of the Floridasalesand usetax

under Japan Line, supra, discussed, infra, pp. 19-20.

The DOR relies heavily upon Tropical Shipping & Construction Co., Ltd. v.

Askew, supra. However, theresult inthat case differsbecauseit involved acompany

involved in both intrastate and foreign commerce. Therefore, proration of taxeswas

appropriate under 8212.08, Ha Stat. Here, however, since SeaEscape was

9/Obvi oudly, the DOR is bound by its own administrative rule. See Florida
Statutes 8120.68(7)(e)2; Parrot Heads, Inc. v. Department of Business and
Professional Regulation, 741 So.2d 1231 (Fla. 5" DCA 1999).

16



continuoudly engagedinforeign commerceonly, itiscompletely exempt fromtaxation
under §212.08(8) and Administrative Rule 12 A-1.064(5).

The DOR concedes that SeaEscape is engaged in foreign commerce on its
cruisesto Freeport, Bahamas, but neverthel essclaimsthat itscruisesto nowhereinthe
Atlantic Ocean are solely intrastate under 8212.08(8), which means that SeaEscape
would not even beentitledto apartial exemption (AB,p.12). That claimisbased upon
the DOR’ sargument that SeaEscapewas* Goingjust outside Florida sterritorial limits
but never leaving the United Statesterritorial limits.” (AB,p.14,n.9). That argument
fallsto recognize, as discussed under Point I, that the territorial waters of the United

States are coextensive with Florida sterritorial waters. U.S. v. LouiSiana, supra, and

further ignores United States v. One Big Six Whesl, supra, which held that the

territorial limit of the United States for purposes of “cruises to nowhere” under the
Gambling Ship Act isthree miles. Neither Presidential Proclamation 5928 or the
AEDPA have changed that fact. Accordingly, once SeaEscape has gone beyond the
threemilelimit, itisnolonger in Floridaterritorial watersor the United Statesterritorial
waters. It ison the high seas engaged in foreign commerce.

In this regard, it should be noted that a state does not possess the power to
define “foreign commerce” under the Commerce Clause:

If the statesretai ned the power to definethe nature of

the“foreign commerce’ over whichthe Federal government
has unquestioned authority, the states could effectively
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curtail, if not nullify, the ostensible Federal authority over
such matters. If U.S. Cons. Art. |, 88, clause 3, prohibits
a state from taxing an item which is bound up in foreign
commerce, surely that constitutional provision enjoins a
statefromtaxing thesameitemunder theguisethat itisnot,
by the state’s definition, concerned with “foreign
commerce,” ...[W]e concludethat the Federal government
has preempted state power to define “foreign commerce.”

Northwest Airlines. Inc.v. Comm'r, 247 N.W.2d 33, 36-37 (Minn. 1976). Effectively,

by its position regarding the application of 8212.08(8) in this case, DOR seeks to
redefine “foreign commerce” for itself, in the Commerce Clause.

Since8212.08(8), FHa. Stat., must be construed in accordancewith Articlel, 88,
of the United States Constitution, and ocean navigation constitutesforeign commerce
under Article |, 88, SeaEscape is engaged in foreign commerce for purposes of
§212.08(8). Under 8212.08(8) and Florida Administrative Rule 12A-1.064(5),
SeaEscapehasno mileagewithin Floridawaters, and thereforethevessal, itsgambling
equipment, gambling lease and food and beverage concession are not subject to
Florida's sales and use tax to any extent. The Fourth District correctly ruled that
SeaEscapewasengaged inforeign commerce, but it incorrectly concluded SeaEscape
was entitled to apportionment, rather than complete exemption.

[11. The Foreign Commerce Clause Prohibits Florida From Imposing Its
Sales and Use Tax Upon SeaEscape, Its Equipment and Concessions
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Not only are SeaEscape and its equipment not taxable under the very language

of 8212.08(8) and Rule 12A-1.064(5), but the vessal, its equipment and itsgambling

|ease and food and beverage concession cannot betaxed by Floridaunder the Foreign

CommerceClause. Thepurposeof §212.08(8) isto avoid an unconstitutional burden
upon foreign commerce; to achieve that purpose, it must apply with equal force not
only to avessdl, but also to its necessary and appropriate |eases and concessions.

The DOR argues that Complete Auto Transit, Inc. v. Brady, 430 U.S. 274

(1977) applieswhen the constitutionality of atax isquestioned under the Commerce

Clause(AB p.21). However, Complete Auto only appliesto interstate commerce, not

foreign commerce. In Japan Line, Ltd. v. County of L os Angeles, supra, the United

States Supreme Court analyzed the application of California sapportioned ad valorem
tax to shipping containers whose “home port” wasin Japan. In doing so, the Court

held that the four-pronged test set forth in Complete Auto Transit, Inc. v. Brady,

supra, for the application of atax to interstate commerce was inadequate for testing

atax applied to foreign commerce. Japan Line, Ltd. v. County of L os Angeles, at

446-47. The Court established an additional two-prongedtest for thevalidity of astate
tax on instrumentalities of foreign commerce:

Because Cadlifornias ad valorem tax, as applied to
appellant’ s containers, results in multiple taxation of the
instrumentalities of foreign commerce, and because it
preventsthe Federal Government from “ speaking with one
voice’ in international trade, the tax is inconsistent with
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Congress' power to regulate Commerce with foreign
Nations. We hold the tax, as applied, unconstitutional
under the Commerce Clause.

Id. at 453-54.
Regarding the risk of multiple taxation, the Court stated:

...neither this Court nor this Nation can ensure full
apportionment when one of the taxing entitiesisaforeign
sovereign. If aninstrumentality of commerceisdomiciled
abroad, the country of domicile may have the right,
consistent with the custom of nations, toimposeatax onits
full value. If a State should seek to tax the same
instrumentality on an apportioned basis, multiple taxation
inevitably results.... Dueto the absence of an authoritative
tribunal capable of ensuring that the aggregation of taxesis
computed on no more than onefull value, a state tax, even
though fairly apportioned to reflect an instrumentality’s
presence within the State, may subject foreign commerce
“to the risk of a double tax burden to which [domestic]
commerceis not exposed and which the commerce clause
forbids.”

Id. at 447, 448.

The DOR citesTA Operating Corp. v. Dept. of Revenue, 767 So.2d 1270 (Fla.

1¢ DCA 2000). However, that case involved the application of Complete Auto

Transit’ sfour-pronged test. Even if that four-pronged test is satisfied here, the two-
pronged test in Japan Lineis not satisfied.
Since SeaEscape is continuously engaged in foreign commerce, the DOR’s

application of Florida's sales and use tax must satisfy Japan Lines additional

two-prongedtest. DOR cannot demonstratethat imposition of Florida' ssalesand use
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tax upon SeaEscape does not present the multiple taxation proscribed by Japan Line.
SeaEscape’'s “home port” is the Bahamas (AB,p.2). As acknowledged by the
Supreme Court in Japan Lines, 441 U.S. at 447, avessel’ s home port has the power
under international law to tax thefull value of SeaEscape, including thevessel, leases
and concessions. Florida' s imposition of sales and use taxes would constitute the
multiple taxation squarely proscribed by Japan Line.

Case law holds that multiple taxation is not present if the tax isimposed on a

discretetransaction occurring only inonejurisdiction, Wardair Canada, Inc. v. Florida

Department of Revenue, 477U.S. 1,9 (1986),10 or if the state tax appliesacredit for

thetax paid in aforeign jurisdiction. Itel Containersv. Huddleston, 507 U.S. 60, 74

(1993).11 In this case, SeaEscape and its leases and concessions are not a discrete
transaction occurring in one jurisdiction, which is not susceptible of taxation by a
foreign jurisdiction, i.e., its home port of Nassau, in the Bahamas. Furthermore,
Floridadoes not provide acredit against its sales and use tax for tax paid to aforeign

jurisdiction - the credit only extendsto a“like tax” paid to another state, territory of

10/I n Wardair, the Supreme Court upheld asalestax upon fuel used in foreign
commerce, pointing out that the home port of the aircraft could not also impose atax
on the sale of the fuel.

11/ In Itel, the Supreme Court upheld a sales tax imposed by Tennessee upon
containersused inforeign commerce. Therewasno risk of multipletaxation because
the Tennessee statute provided for acredit for atax imposed upon the containers by
aforeign jurisdiction.
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the United States or the District of Columbia. 8212.06(7), Fla. Stat. Therefore,
multiple taxation is clearly present as proscribed by the Supreme Court decisions,
discussed supra, herein.

Second, such atax also prevents the United States from “ speaking with one
voice” with respect to foreign commerce. That is, it impedes federal regulation of
foreign trade, which requiresuniformity onanational basis. If Floridaseekstoimpose
atax upon a Bahamian vessel engaged in foreign commerce, Florida-based vessels
may be taxed in the Bahamas in retaliation. Japan Line prevents Florida from
Imposing its sales and use tax in amanner that may frustrate national foreign policy,
asin this case.

Thus, in accordance with Japan Line, the Foreign Commerce Clause totally
preempts Florida's power to impose a tax upon SeaEscape, and its ancillary
operations such as equipment, and its leases and concessions, because of multiple
taxation by several jurisdictions and because imposition of the tax would prevent the
United States from “ speaking with one voice” on aforeign issue.

V. Dream Boat Should Not Be Followed

In Dream Boat, Inc. v. Dept. of Revenue, 28 Fla.L .Weekly D837 (Fla. 1 DCA

March 27, 2003), the First District ruled that in the AEDPA Congress adopted

Presidential Proclamation 5928, which extended the United Statesterritorial watersto
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twelve nautical miles. It concluded that since Dream Boat only went beyond thethree
milelimit, it never left United Statesterritorial waters, and thereforeit could not have

been engaged in foreign commerce. The court distinguished Lord v. Steamship,

supra, by stating that in that case the vessel had traveled on the “high seas,” and
therefore it had left United States territorial waters, unlike Dream Boat’s cruises to
nowhere.

The First District in Dream Boat overlooked the following. The Presidential
Proclamation was made only for international purposes. The AEDPA expanded the
United Statesterritorial limitsfor purposesof federal criminal jurisdictiononly. Pub.
L. No. 104-132, 8901(a), 110 Stat. 1214, 1317 (1996) reprinted in 18 U.S.C.A. §7.
Neither of these affect the fact that United States territorial limitsis defined asthree
milesunder the Gambling Ship Act, 18 U.S.C. 81081-83, which makesgambling on

ships on the “high seas’ illegal. [See discussion in United States v. One Big Six

Whesdl, supra.

TheGambling Ship Act, ina1994 Amendment, exempted vessel swith gambling

aboard if they were beyond the “territorial limits” of the United States during a

“covered voyage, (as defined in 84472 of the Internal Revenue Code of 1986).” A
“covered voyage” isdefinedin 26 U.S.C. 84472 asa” commercial vessel transporting

passengers engaged in gambling aboard the vessel beyond theterritorial waters of the

United States during which the passengers embark and disembark the vessel in the
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United States.” 26 C.F.R. 843.4472-1 defines United States territorial waters for
purposes of 84472 asthree nautical miles. Therefore, under the Gambling Ship Act,
onceacruiseto nowhere passesthethreemilelimit, itisnolonger inthe United States
territorial waters. It is on the high seas and is accordingly engaged in foreign
commerce.

The bottom line is that under the Gambling Ship Act, gambling ships are
permitted to operate on the high seas so long as they embark and disembark
passengersinthe United States. And for purposesof the Gambling Ship Act, thehigh
seasbeginsand United Statesterritorial seasend, threemilesfromland. Accordingly,
how far cruises to nowhere must sail in order to leave the United States territorial
waters and reach the high seas, so that gambling can begin, is determined by the
Gambling Ship Act as three miles from the coastline. At that point the cruises to
nowhere, which are out of United States territorial waters, are engaging in foreign
commerce since they are navigating on the high seas.

Accordingly, theFirst Districtin Dream Boat erroneously concluded that cruises
to nowhere never leave theterritorial waters of the United States when they passthe
threemilelimit. Pursuant to the abovereasons, once cruisesto nowherepassthethree
milelimit, they arebeyond both Florida sand the United States' territorial waters, and

are on the high seas engaged in foreign commerce.
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CONCLUSION

Based upon theforegoing, the Court should rulethat SeaEscape and itsvessels
areengaged in continuousforeign commerce, andthereforeitisexempt fromFlorida' s

sales and use tax.
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