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RESPONSE TO REQUEST FOR ORAL ARGUMENT

The State is well aware of the inportance of the issues
to the defendant/appellant. However, the true issues are not
nearly so conplex as Hitchcock attenpts to make them nor is
the *actual innocence” <claim nearly so nmurky as Hitchcock
woul d have this Court believe. Wien the facts that have been
left out of Hitchcock’s brief are considered, it is clear that
the Crcuit Court correctly denied the notion for DNA typing
There is no need for oral argunent in this case.

PROCEDURAL HI STORY

On pages 2-4, Htchcock has set out the procedura
hi story of this case in a substantially correct fashion.

RESPONSE TO “ STATEMENT OF THE CASE’

On pages 4-14 of his brief, H tchcock has set out an
inconplete and deliberately m sleading version of the evidence
in this case. Specifically, while Htchcock is correct in his
description of his trial testinony, his brief omts any
reference to his pre-trial confession. Likew se, Hi tchcock has
failed to nention that “confessions” by the now deceased
Richard Hitchcock have already been |litigated and decided
adversely to him The State relies on the follow ng statenent

of the facts:



Unenpl oyed, i, and with no place to live,
Hitchcock noved in wth his brother R chard and
Richard's famly two to three weeks before the
murder. On the evening of the nurder, appellant
wat ched television with R chard and his famly unti
around 11:00 p. m He then left the house and went
into Wnter Garden where he spent several hours
dri nki ng beer and snoking marijuana with friends.

According to a statenment Hitchcock nmade after his
arrest, he returned around 2:30 a.m and entered the
house through a dining room wi ndow. He went into the
victims bedroom and had sexual intercourse wth
her. Afterwards, she said that she was hurt and was
going to tell her nother. Wen she started to yell
because he wuld not |et her |eave the bedroom
H tchcock choked her and carried her outside. The
girl still refused to be quiet so appellant choked
and beat her until she was quiet and pushed her body
into sone bushes. He then returned to the house,
showered, and went to bed.

At trial Htchcock repudiated his prior statenent.
He testified that the victim let him into the house
and consented to having intercourse. Following this
activity, his brother R chard entered the bedroom
dragged the girl outside, and began choking her. She
was dead by the tine appellant got Richard away from
her. When Richard told him that he hadn't neant to
kill her, H tchcock told him to go back inside and
that he, the appellant, would cover wup for his
brother. According to Hitchcock, he gave his prior
statenent only because he was trying to protect
Ri char d.

Hitchcock v. State, 413 So. 2d 741, 743 (Fla. 1982). (enphasis
added) .

In his |ast appearance before this Court, the history of
this case was sumari zed in the foll ow ng way:

Hi tchcock was convicted and sentenced to death for
the 1976 strangulation nurder of his brother's



thirteen-year-old stepdaughter. The facts in this
case are set forth in detail in Htchcock v. State,
413 So. 2d 741 (Fla.) (Htchcock 1), cert. denied,
459 U.S. 960, 103 S.C. 274, 74 L.Ed.2d 213 (1982)

Thi s Court af firnmed Hi t chcock's conviction and
sentence. |d. Thereafter, this Court affirmed the
deni al of Hi tchcock's notion for post convi ction
relief. Htchcock v. State, 432 So. 2d 42 (Fla.
1983) (H tchcock 11). In later federal habeas corpus
proceedi ngs, the United States Suprene Court granted
certiorari and vacated H tchcock's death sentence
because the advisory jury was instructed not to
consi der and the sentencing judge refused to
consi der evi dence of nonst at utory mtigating
circunstances. Hitchcock v. Dugger, 481 U S. 393,
107 S. . 1821, 95 L.Ed.2d 347 (1987). On renand,
the jury again recomended the death penalty, which

the trial judge subsequently i nposed. This Court
affirmed the sentence. Hitchcock v. State, 578 So.
2d 685 (Fla. 1990) (Htchcock 111), cert. denied,

502 U. S 912, 112 S . C. 311, 116 L.Ed.2d 254 (1991).
On  rehearing, the United States Suprene Court
granted certiorari and remanded to this Court for
reconsideration in light of Espinosa v. Florida, 505
Uus 1079, 112 S . C. 2926, 120 L.Ed.2d 854 (1992).
See Hitchcock v. Florida, 505 U S 1215, 112 S. C.
3020, 120 L.Ed.2d 892 (1992). W vacated Hitchcock's
death sentence and directed the trial court to
enpanel a jury and conduct a new penalty proceeding
within ninety days. Htchcock v. State, 614 So. 2d
483 (Fl a. 1993) (Htchcock 1V). In Hitchcock's
second resentencing proceeding, the jury again
recommended the death penalty, which the trial judge
subsequent |y i nposed. W again remanded for
resentenci ng because evidence portraying Hitchcock
as a pedophile was erroneously nade a feature of his
resentencing proceeding. Htchcock v. State, 673 So.
2d 859 (Fla. 1996) (Hitchcock V).

Hitchcock's third resentencing proceeding began on
Septenber 9, 1996, and concluded wth the jury's
recommendation of the death penalty by a 10-2 vote.
The court sentenced Hi tchcock to death, finding the
follow ng aggravating circunstances: (1) the crine
was committed by a person under sentence  of

3



i nprisonnment (parole); (2) the crinme was commtted
during comm ssion of the felony of sexual battery;
(3) the crine was comitted for the purpose of
avoiding arrest; and (4) the crine was especially
hei nous, atrocious, or cruel (HAC). The court found
one statutory mtigating factor, Hi tchcock's age
(twenty). As to nonstatutory mtigation, the court
in an anmended sentencing order assigned "very little
wei ght" to six circunmstances surrounding the instant
crine, "sone wei ght " to ni ne ci rcunst ances
concerning Hitchcock's background, and "sonme weight"
to ei ght ci rcunst ances concer ni ng Hi t chcock's
"positive character traits." Htchcock appeals his
third resentencing in this Court, asserting eighteen
cl ai ns. [ f oot note omtted] e find al | of
Hitchcock's <clains to be procedurally barred or
W thout nmerit for the reasons expressed herein.

Hitchcock v. State, 755 So. 2d 638, 640-41 (Fla. 2000). One of

t he

t hat

issues in that appeal concerned alleged “new evid

ence”

Richard H tchcock was the “real killer.” That claim was

presented to the CGrcuit Court in a Florida Rule of Cri

Procedure 3.800 notion, and that Court found the

meritless. This Court discussed that issue in the foll

way:

In his fifth claim Htchcock clains that it was
error for a substitute judge to rule on Hitchcock's
nmotion for a new penalty phase. This claim relates
to the appointnent of Judge Conrad to dispose of
Hi t chcock's not i on for correction of sent ence
pursuant to Florida Rule of Crimnal Procedure
3.800, seeking an evidentiary hearing on alleged

newly discovered evidence that Hitchcock's late
brother had confessed to the instant nurder before
he di ed. After ordering and conducti ng an

evidentiary hearing, Judge Conrad found no nerit in
Hitchcock's newly discovered evidence <claim and

m nal
claim

oW ng



denied his rule 3.800 notion. In pertinent part,
Judge Conrad's order states:

9. I n t he def endant' s Mot i on for
Evidentiary Hearing on Newly D scovered
Evi dence, the defendant's counsel clains to
have recently di scover ed t hat Ri chard
H tchcock confessed to Wandal ene G een that
he killed the victimin this case prior to
Richard's death in 1994. The notion notes
that the defendant has always contended
that his brother Richard killed the victim
and that the defendant so testified at his
original trial and at his 1988 penalty
phase. Finally, the notion states that

"[t]his evidence is not proffered as
lingering doubt about guil t; it shows
actual innocence of the killing, as M.

Hitchcock has always contended and has
al ways sought to prove."

10. Since the alleged newly discovered
evidence is related to the issue of the
actual guilt or innocence of the defendant,
this Court finds that after the schedul ed
rehearing it will be as qualified to rule
on the validity of this claim as any other
judge except the judge who presided over
the case's original guilt phase. That judge
is no longer sitting on the circuit court
bench. Rehearing the proceedings related to
the defendant's claim will allow this Court
to itself evaluate the testinony and
evi dence presented upon it. A new penalty
proceeding is unnecessary to this Court's
decision as to whether the alleged newy
di scovered evidence qualifies as newy
di scovered and whether it would probably
produce an acquittal on retrial. Jones .
State, 591 So. 2d 911 (Fla. 1991).

W find no basis to conclude that Judge Conrad was

not

qualified to hear and rule on this notion.

also find no nerit as to Htchcock's claim that
was prejudiced by the original trial judge' s renova

We
he



from the case, as there is no showng of how any

matters resulting from that r emoval prej udi ced

Hi t chcock
Hitchcock v. State, 755 So. 2d 638, 643-44 (Fla. 2000).1
Despite the histrionics of Htchcock’s brief, the true facts
are that he confessed to sexually battering and nurdering the
victim and that the clainms of certain evidence to support the
theory that Richard Htchcock was the “real killer” have
al ready been rejected on the nerits.

THE POST- CONVI CTI ON PROCEEDI NGS?

On or about Decenber 19, 2001, Htchcock filed a notion
under Florida Rule of OCrimnal Procedure 3.853 in which he
sought the release of certain evidence for DNA testing. (R23-
59). The State filed its response to the Rule 3.853 notion on
February 11, 2002. (R100-104). Follow ng argunent on WMarch 28,

2002, the Circuit Court denied H tchcock’s Rule 3.853 notion

on June 25, 2002, and Hitchcock appealed. (R115-16; 117-18).

A copy of the Circuit Court’s order denying relief is
attached for the convenience of the Court as Appendix A It
appears at R1162-69 of the Record on Appeal in Case Nunber
SC92717, and the State respectfully requests that this Court
judicially notice its own records wth respect to that docunent.

’Hitchcock has a Florida Rule of Criminal Procedure 3.850
nmotion pending in the Orange County Circuit Court at this tine.
An evidentiary hearing is scheduled in that matter begi nning on
April 7, 2003.



Hitchcock’s Initial Brief was filed on or about January 31,

2003.

SUMVARY OF THE ARGUMENT

The Florida Rule of Crimnal Procedure 3.853 notion did
not set out the evidentiary value of the requested DNA
testing, and, noreover, failed to denonstrate how that testing
would tend to exonerate Htchcock. The notion was based
conpletely upon specul ati on, and conpet ent substanti a
evi dence supports its denial. Because that is so, the notion
for DNA testing was properly deni ed.

Hitchcock’s claim that DNA testing is a constitutional
“right” was not presented to the trial court, and, because the
claim is raised for the first tinme on appeal, it 1is not
properly before this Court wunder |ong-standing precedent. In
any event, no rule of law has created a constitutional right
to DNA testing. To the extent that H tchcock nakes reference
to the wuse of DNA testing in clenency proceedings, such
proceedings are a matter of executive grace, and are not the
sanme as collateral attack litigation

ARGUNMENT
| . H TCHCOCK S MOTI ON FOR POSTCONVI CTI ON DNA
TESTI NG FAI LED TO SET OQUT THE EVI DENTI ARY VALUE
OF THE REQUESTED TESTI NG AND FURTHER FAI LED TO

DEMONSTRATE HOW THE TESTI NG SOUGHT WOULD EXONERATE
THE DEFENDANT.



On pages 15-24 of his brief, Htchcock asserts that the
trial court’s denial of the Rule 3.853 notion was erroneous
because the notion “conplied with Florida Rule of Crimnal
Procedure 3.853 and section 925.11, Florida Statutes.”
However, contrary to Hitchcock’s claim the GCrcuit Court’s
denial of the notion is supported by conpetent substanti al

evi dence, and should not be disturbed. See, Blanco v. State,
702 So. 2d 1250, 1252 (Fla. 1997); D az v. Dugger, 719 So. 2d

865, 868 (Fla. 1998).
In pertinent part, the Corcuit Court’s order reads as
fol |l ows:

Def endant was convicted of first-degree nurder and
sentenced to death. He argues he is innocent of the
crime and DNA testing and hair analysis wll
exoner at e hi m He admts to havi ng sexua
intercourse with the victim Cynthia Driggers, but
asserts that it was his brother, R chard Hi tchcock
who strangled her. He alleges that the Sanford crine
Laboratory, which analyzed the physical evi dence
obtained from the scene, was inconpetent, and that
Diana Bass, the analyst who conducted the hair
conparisons, |acked the necessary training.

However, t he notion fails to set forth the
evidentiary value of the evidence to be tested or
explain how the results would exonerate Defendant or
mtigate his sentence. Defendant alleges that DNA
testing “my show that Richard Hi tchcock strangled
the victim that his hair was present at the crine
scene, that his blood was present at the crine
scene, or that there was other forensic evidence.”
(Defendant’s notion, page 6; enphasis added.) Such a
specul ative claim cannot support the granting of
postconviction DNA testing. Moreover, Defendant, his

8



brother, and the victim occupied the sane house, and

all three would have deposited hair, skin, bodily
fluids, eyelashes, and nail clippings throughout the
house.

Def endant next alleges that the testing would tend
to exonerate him and show that the hair analysis
i nproperly excluded Richard Hitchcock as a suspect,
but he does not explain why this is so. Finally, he
alleges the testing would show that even if he was
involved in the death of the victim he was a mnor
partici pant, whi ch woul d mtigate hi s deat h
sentence. Again, however, he fails to explain why
this is so.

It is wundisputed that Defendant confessed to having
sexual intercourse with the victim and Defendant
fails to establish a reasonable probability that DNA
testing would be able to exonerate him of the
subsequent mur der . The presence of physi cal
evidence |linked to R chard Htchcock would not
establish that Defendant was not at the scene or
that he did not commt the nurder. See Galloway V.
State, 802 So. 2d (Fla. 1st DCA 2001).
(R115-16). The Circuit Court’s determnation that there was no
explanation in the notion of how DNA typing would tend to
exonerate him or show that he was a “mnor participant” in the
crime is supported by conpetent substantial evidence, and
shoul d not be di sturbed.
In his brief, Htchcock conplains that the Crcuit Court
“made an issue of the use of the word 'may' in the [Rule
3.853] notion.” However, as the GCircuit Court correctly

pointed out, the allegation that DNA testing “my show that

Ri chard Hitchcock strangled the victint is wholly speculative



and does not support granting the Rule 3.853 notion,

especially since the defendant, his brother, and the victim
all lived in the sane dwelling, and would obviously have
deposited their DNA throughout that dwelling. Those findings
are supported by conpetent substantial evidence, and do not

supply a basis for reversal. Even assumng that the DNA
testing sought by Hitchcock produced the “other forensic
evidence” Hitchcock alleges mght be present at the crine
scene (which was not one location, but tw), it wuld not

create a reasonable probability of an acquittal or a |esser

sentence -- Hitchcock has always admtted that he had sexual

intercourse with the victim while the Richard-H tchcock-as-

the-real-killer claim did not surface wuntil trial, and, in
fact, is contradicted by H tchcock’s own confession.

Despite the pretensions of Hi tchcock’s brief, the request
for DNA typing is nothing nore than a fishing expedition --
DNA  will not exonerate Hitchcock because he has always
admtted that he had sex with the victim but only |ater added
the claim that he was not the killer. Under these particular
facts (which are the only ones that matter, anyway), DNA
testing is of no value to Hitchcock except as a potential

basis for del ay.

10



To the extent that H tchcock attenpts to explain away the
specul ative nat ure of hi s noti on t hr ough a creative
explanation of his use of the word “may” in the context of
what the testing “may show,” he never attenpted to nake that
argunent in the Crcuit Court, and cannot make it for the
first time on appeal from the denial of his notion for DNA
testing. In any event, that strained explanation does no nore
t han denonstrate t he conpletely specul ative nat ure of
Hitchcock’s motion -- he cannot articulate how DNA testing
will assist him and he cannot articulate how DNA testing
woul d undermine his confession (which is direct evidence) to
the Dbrutal strangulation nmurder of Cynthia Driggers. The
nmotion for DNA testing is insufficient because Hitchcock
cannot denonstrate a reasonable probability of an acquittal or
a |lesser sentence had the DNA “evidence” been available at the

time of trial. See, Galloway, supra.?

%ldentity” is not an issue in this case in the same way
that identity was at issue in Knighten v. State, 829 So. 2d 249
(Fla. 2nd DCA 2002) and Zollman v. State, 820 So. 2d 1059 (Fl a.
2nd DCA 2002). In this case, the identification of H tchcock was
not a genuinely disputed issue of fact -- Htchcock was
identified based upon his confession, not, for exanple, through
a line up. The facts of this case do not fit Rule 3.853 because
DNA testing will not help Htchcock, and his attenpt to cone
under the rule with a speculative explanation to justify his
request is an attenpt to fit a square peg into a round hol e.

11



To the extent that H tchcock’s brief makes reference to
his criticisms of the work perforned by the Sanford Crine
Laborat ory, those “clainms” are not properly part of the Rule
3.853 notion, but rather belong in the now pending Rule 3.851
proceeding. In any event, these clains (see Initial Brief at
5 9-10, 21, and 23) relate to the guilt phase of Hitchcock’s
trial, which has been final since 1982, when the United States
Suprene  Court denied Hitchcock’s petition for Wit of
certiorari. Htchcock v. Florida, 459 U S 960 (1982). These
clains (which are foreclosed by nmultiple procedural bars) have
no relevance to the Rule 3.853 appeal, and should not be
consi dered. 4

Despite the hyperbole of Htchcock’s brief, the fact
remains that Hitchcock confessed to sexual battery and nurder.
In rejecting the direct appeal challenge to the sufficiency of
t he evidence, this Court stated:

A judgnent of conviction conmes to this Court with a

presunption of correctness, and a claim of

insufficiency of the evidence cannot prevail i f

substantial conpetent evidence supports the verdict.

Spinkellink v. State, 313 So. 2d 666 (Fla. 1975),
cert. denied, 428 US 911, 96 S . 3227, 49

“The State has not attenpted to address the various
procedural bars which apply to clains arising from the guilt
phase of Hitchcock’s trial. Those are Rule 3.850/3.851 matters
which are pending in the Crcuit Court at this tinme. The State
wai ves no potential defense.

12



L. Bd.2d 1221 (1976). Furthernmore, when it is shown
that the jurors have performed their duty faithfully
and honestly and have reached a reasonabl e
conclusion, nore than a difference of opinion as to
what the evidence shows is required for this Court
to reverse them Alvord v. State, 322 So. 2d 533
(Fla. 1975), cert. denied, 428 U S 923, 96 S. O

3234, 49 L.Ed.2d 1226 (1976). At trial, Hitchcock
testified that the girl consented to intercourse,
that his brother Richard discovered them and that

Richard strangled the girl. The jury, however, also
heard Hitchcock's prior statenent that he choked the
girl while still in her bedroom and then carried her
out side where he again choked and beat her until she

was quiet and finally hid her body in sonme bushes.

It is well settled that the credibility of wtnesses
and the weight to be given testinony is for the jury
to decide. Coco v. State, 80 So. 2d 346 (Fla.),
cert. denied, 349 US 931, 75 S . C. 774, 99 L.Ed.
1261, cert. denied, 350 U S. 828, 76 S.C. 57, 100
L.Ed. 739 (1955). Choking the girl, taking her

outside, and then choking her again -- all to nake
her be quiet -- is substantial evidence to have
supported a finding of preneditation. |In addition,
the total ci rcunst ances, including the tinme of

night, entry through a wndow, the victims tender
years, and nedical testinony that the child was of
previously chaste character, refuted Hitchcock's
claim of consent and could be a basis to find that
the sexual battery was conmmtted on the victim by
force and against her wll, +thus warranting the
i nstruction on f el ony nmur der . Under t hese
circunstances, the jury could easily have considered
Hitchcock's contention that the girl consented to
have been unreasonable. See Conner v. State, 106 So

2d 416 (Fla. 1958).

Hitchcock v. State, 413 So.2d at 745. (enphasis added).

sort

The

of speculative DNA testing sought by Hitchcock does not

create a reasonable probability of a different result, and the

deni al of that DNA testing should be affirned.
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['1. THE CONSTI TUTI ONAL CLAIM OF A “RIGHT” TO
ACCESS TO EVI DENCE FOR DNA TESTI NG WAS NOT
RAI SED | N THE CI RCU T COURT AND IS NOT' PROPERLY
RAI SED FOR THE FI RST TI ME ON APPEAL.

On pages 24-25 of his Initial Brief, Htchcock asserts
that “the Florida Constitution and U S. Constitution provide a
right to access evidence for the purposes of DNA testing if
that DNA testing could be used to prove one’'s innocence or to
appeal for executive clenency.” This “clainmf was not raised in
the Grcuit Court and, under l|ong-settled Florida |law, nay not
be raised for the first tinme on appeal. Anderson v. State, 28
Fla. L. Wekly S51 (Fla. Jan. 16, 2003); Gudinas v. State, 816
So. 2d 1095, 1101 (Fla. 2002); Cherry v. State, 781 So. 2d
1040, 1047 (Fla. 2000). In any event, this claimis spurious -
- it makes no sense for Hitchcock to argue that the state or
federal constitutions “provide a right to access evidence”
when Rule 3.853 provides a clearly-established neans for
seeking the release of evidence for DNA testing. Hitchcock
does not argue that the Rule 3.853 is unconstitutional, and is
therefore left with a claim that he has an absolute (and
standardless) right to the release of evidence for DNA testing
on demand. In addition to being raised for the first tine on

appeal , H tchcock’s claim is neritless -- no Court has

suggested that standards such as those contained in Rule 3.853

14



cannot be established to regulate postconviction DNA testing.
This unpreserved claim is not a basis for relief, and should
be di sposed of on procedural grounds al one.

To the extent that H tchcock cites to Harvey v. Horan,
that decision was on denial of rehearing en banc in a 42
US C 8 1983 proceeding, and is of no precedential value
here. However, the Chief Judge of the Fourth Grcuit mde the
followng illustrative comments:

To constitutionalize this area, as +the separate
opinion would, in the face of all this legislative
activity and variation is to evince nothing |ess
than a loss of faith in denbcracy. It is to believe
that denocratic processes are incapable of rising to
the challenge, and that federal courts nust do the
governing for us. In the end, this wll deaden the
lifeforce of denmocracy. It wll cause |egislatures
across our nation to sinply surrender the inpulse to
i nnovate based on the assunption that the federal
courts are prepared to step in at any time. It wll
encourage elected officials to sit on their hands
and turn over their responsibilities to federal
judges. To be sure, the displacenent of elected
officials by judicial authority always pleases sone
of the people sonme of the time. But with activism
what goes around cones around. Today's nerrinent
beconmes tonorrow s nour ni ng.

To constitutionalize a right to post-conviction DNA
testing in federal court in the first instance would
have unfortunate consequences for our federalism as
well. To recognize a 8 1983 claim here, we would
effectively have to overrule this court's decision
in Hamin v. Wrren, 664 F.2d 29 (4th Cr. 1981),
and the Suprene Court's decision in Preiser .
Rodriguez, 411 U.S. 475, 93 S . C. 1827, 36 L.Ed. 2d
439 (1973). The lesson of Hamlin and Preiser is that
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the state courts should have the first chance to
review chall enges to a state judgnment of conviction.

Harvey v. Horan, 285 F.3d 298, 303 (4th Gr. 2002) (WIKkinson
C.J., concurring in denial of rehearing and rehearing en
banc). The separate opinion on denial of rehearing by Judge
Luttig, which Htchcock describes as a “concurrence,” was
described by its witer as follows: “I concur in the court's
judgnment to deny rehearing of this case en banc, but | do so
only because it appears that appellee Harvey will, pursuant to
state <court order entered after our panel's decision, be
afforded the <chance to subject the forensic evidence in
question to further DNA tests -- the sane relief that he seeks
fromthis court.” Harvey v. Horan, 285 F.3d at 304. (enphasis
added). A lengthy discussion of the “Constitutional right” to
access to evidence followed. However, another Judge of the
same Court described that approach in sharply critical terns:

Harvey achieved the relief he sought through the

state courts and the state |legislatures. And our

decision in his case respects the proper role of the

f eder al courts wthin the federal system The

separate opinion does just the opposite. Wth little

hesitation, ny colleague disregards the roles of all

the other actors in the Anerican system Hi s

approach overturns | ongst andi ng Supr ene Court

precedent, to which lower court judges and even the

Justices thenselves owe deference. H's view nakes

the Congress of the United States a subordinate

pl ayer on the very difficult questions involved in

determining the entitlenents of individuals to the
fruits of scientific advances. H's approach treats
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both state legislatures and state court systens as
junior partners with respect to their own trials and
j udgnent s.

Wth all respect, there is a better way.
Harvey v. Horan, 285 F.3d at 304. (enphasis added).?®

Hitchcock also nakes a passing reference to the use of
DNA testing in an application for executive clenency. However
contrary to the inplication of Hitchcock’s brief, clenency
proceedings are not the sane as postconviction relief
pr oceedi ngs:

In Bundy v. State, this Court rejected a simlar
ar gunent :

In the final claim raised under his 3.850 notion,
appellant contends that he nust be allowed tine to
prepare and present an application for executive
cl emency before sentence nmay be carried out in this
case. In the death warrant authorizing appellant's

*Hitchcock also relies on an out-of-context parti al
guotation from Chief Justice Anstead’ s opinion on the adoption
of Rule 3.853. 1In context, that opinion states:

Qur rules of postconviction procedure were enacted to

sinplify and facilitate the fair and orderly

processi ng of habeas corpus clains by any defendant,
clainms that are cognizable under that wit regardl ess

of whether that defendant was convicted by contested

trial or plea.

The salient issue in such proceedings is whether there
is a credible claim that a fundanmental injustice has
occurred. The fact is that injustices, when they do
occur, are sinply not limted to contested trials.
Amendnent to Florida Rules of Crimnal Procedure Creating Rule
3.853, 807 So. 2d 633, 636-37 (Fla. 2001). (enphasis added).
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execution, the governor attests to the fact that "it
has been determned that Executive C enency, as
authorized by Article 1V, Section 8(a), Fl ori da
Constitution, is not appropriate.” It is not our
prerogative to second-guess the application of this
exclusive executive function. First, the principle
of separation of powers requires the judiciary to
adopt an extrenely cautious approach in analyzing
guesti ons i nvol vi ng this admtted matt er of
executive grace. Sullivan v. Askew, 348 So. 2d 312
(Fla.), cert. denied, 434 U S 878, 98 S.C. 232, 54
L.Ed.2d 159 (1977). As noted in In re Advisory
Qpinion of the Governor, 334 So. 2d 561, 562-63
(Fla. 1976), "[t]his Court has always viewed the
pardon powers expressed in the Constitution as being
peculiarly within the domain of the executive branch
of governnent." See also Ex Parte Wite, 131 Fla.
83, 178 So. 876 (1938).

497 So. 2d 1209, 1211 (Fla. 1986) quoted in Provenzano V.
State 739 So. 2d 1150, 1155 (Fla. 1999).

G ock v. More, 776 So. 2d 243, 252-53 (Fla. 2001). There is

no basis for relief.

CONCLUSI ON

Based upon the foregoing, the State of Florida submts
that the Crcuit Court’s denial of Htchcock’s Rule 3.853
nmotion is supported by conpetent substantial evidence, and
should be affirnmed in all respects.
Respectful ly subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

KENNETH S. NUNNELLEY
SENI OR ASSI STANT ATTORNEY CGENERAL
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