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PRELI M NARY STATEMENT

Petitioner was the defendant in the Crimnal D vision of the
Crcuit Court of the Fifteenth Judicial Crcuit, In and For Palm
Beach County, Florida, and the appellant in the Fourth District
Court of Appeal. Respondent was the prosecution and appellee in
the | ower courts.

The synbol “R’ will denote the one-volune record on appeal
whi ch consists of the relevant docunents filed bel ow.

The synbol “T° will denote the eight-volunme trial
transcri pt.

STATEMENT OF THE CASE AND FACTS

Petitioner wll rely upon the statement of the case and
facts submtted in his initial brief.

SUMVARY OF THE ARGUMENT

PO NT I
Petitioner will rely wupon the summary of the argunent
submtted in his initial brief.
PONT Il
Petitioner will rely wupon the summary of the argunent

submtted in his initial brief.



ARGUVMENT

PO NT |
FUNDAMENTAL ERROR OCCURRED WHEN PETI TI ONER
WAS ADJUDI CATED GULTY OF, AND SENTENCED
FOR, TWO COUNTS OF DRIVING UNDER THE
| NFLUENCE MANSLAUGHTER, BOTH OF VWH CH AROCSE
QUT OF A SINGLE EPI SODE OF DRI VI NG UNDER THE
| NFLUENCE, WHERE THE UNIT OF PROSECUTI ON
PERM TTED BUT A SI NGLE CONVI CTI ON.

In response to petitioner’s argunent that the nunber of
epi sodes during which one’'s driving under the influence causes
death, rather than the nunber of deaths caused, defines the unit
of prosecution for DU nmanslaughter, respondent contends that
the issue has previously been decided against him in Ml bourne

v. State, 679 So. 2d 759 (Fla. 1996) and State v. Salazar, 679

So. 2d 1183 (Fla. 1996). Petitioner disagrees. VWiile this
Court may decide to reject petitioner’s argunent, neither

Mel bour ne nor Sal azar require it to do so.
Mel bourne rejected a double jeopardy challenge to nmultiple
convictions for DU manslaughter where the deaths arose out of

a single incident. 679 So. 2d at 765. In Salazar the Court held
that its ruling in Mel bourne applied to section 316.193(3)(c)1.

2., & 3., Florida Statutes (1993). 679 So. 2d at 1183.1

1 The first two subsections address property danage,
personal injury, and serious bodily injury, while the third
addr esses deat h.



Petitioner does not contend that his nultiple convictions for
DU mansl aughter violate double jeopardy, instead arguing that
mul ti ple convictions exceed the authorized unit of prosecution
As a result, Melbourne and Sal azar are inapposite.?

This Court may conclude that the nunber of deaths, not the
“alany” test, is the appropriate nethod for determning the unit
of prosecution where death is involved. That view does not
stri ke counsel as unreasonable, Ex Parte Rathnell, 717 S W 2d
33 (Tex. Cr. App. 1986); State v. Irvin, 603 SSW 2d 121 (Tenn
1980); State v. Rabe, 291 NW 2d 809 (Ws. 1980), but ignores
the different |anguage enployed by the legislature in Florida s
various homcide statutes. Statutes addressing nurder,
mansl| aughter, and vehicular hom cide proscribe killing “a human
being.” 88 782.04, & 782.071, Fla. Stat. (1999). The statute

addressing DU  mansl aughter proscribes killing any human
being.” 8§ 316.193(3)(c)3., Fla. Stat. (1999). “The | egislature
is assuned to know the neaning of the words in the statute and
to have expressed its intent by the use of those words.”

Overstreet v. State, 629 So. 2d 125, 126 (Fla. 1993). The use

of different |anguage in statutes proscribing simlar conduct

2 This Court’s holding “that only one hom cide conviction
and sentence may be inposed for a single death,” Houser v.
State, 474 So. 2d 1193, 1196 (Fla. 1985), does not nean that a
separate conviction and sentence nust be inposed for each death.

3



suggests the legislature intended the statutes to be construed

differently. See Scates v. State, 603 So. 2d 504, 505-506 (Fl a.

1992). In drafting the DU manslaughter statute the |egislature
choose to crimnalize the killing of “any human being,” rather
than *“a human being.” As a result, it appears that the

| egislature intended a different unit of prosecution for DU
mansl aughter and other fornms of hom cide. Conpare Rathnell, 717
SSW 2d at 35 (crime to cause the death of an individual by
accident or msfortune when driving a notor vehicle while
intoxi cated); Rabe, 291 NW 2d at 819 (causing death of another
by negligent operation of a notor vehicle while wunder the
i nfluence of intoxicants). If the legislature disagrees, it
will not shy away from making the necessary correction. See
general ly 88 810.015 & 893.101, Fla. Stat. (2002).°3

The *“alany” test provides a workable test from which to
determ ne the allowable unit of prosecution. Enploying a single
test places all parties, the executive, legislative, and
judicial branches included, on notice of the unit of prosecution
for a crimnal offense. Wth notice conmes consistency in the

drafting of legislation, charging decisions by the prosecutor,

8 The legislature nmay have intended that nultiple deaths
would affect the length of a single sentence, through an
increase in victim injury points, but wuld not result in
mul ti pl e convictions.



and the manner in which cases are adjudicated. Adopting nore
than one test to determne the unit of prosecution my well
cause confusion, resulting in simlarly situated defendants
being treated differently. Therefore, this Court should
reaffirm the “a/any” test and hold that it applies to the DU

mansl aught er statute.



PONT Il

THE TRIAL COURT ERRED BY ALLOW NG PETI TI ONER
TO BE ADJUDI CATED GUI LTY OF THE ENHANCEMENT
OF FAILURE TO COWPLY W TH SECTI ON 316.062 IN
BOTH COUNTS OF DRI VING UNDER THE | NFLUENCE
MANSLAUGHTER.

Petitioner will rely upon the argunment submtted in his

initial brief.



CONCLUSI ON

Based upon the foregoing argunents and the authorities cited
therein, petitioner respectfully requests this Honorable Court
to quash the decision of the Fourth District Court of Appeal.

Respectful ly subm tted,

CAREY HAUGHWOUT

Publ i ¢ Def ender

15t h Judi ci al Crcuit of
Fl ori da

Crimnal Justice Building

421 Third Street/6th Fl oor

West Pal m Beach, Florida 33401

(561) 355-7600

Davi d John McPherrin
Assi stant Public Def ender
Fl ori da Bar No. 0861782
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