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| NTRODUCTI ON

This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the fourth,
fifth, sixth, eighth and fourteenth anendnents to the United
States Constitution, clains denonstrating that M. Patton was
deprived of the effective assistance of counsel on direct
appeal and that the proceedings that resulted in his
convictions, death sentence and other sentences, as well as
the affirmance of those convictions and sentences, violated
fundanmental constitutional guarantees.

Citations to the Record on the Direct Appeal shall be as
(R page nunber). Citations to the Record on the Resentencing
Appeal shall be as (RS. Page nunber). All other citations
shal | be sel f-expl anatory.

JURI SDI CT1 ON

A wit of habeas corpus is an original proceeding in this
Court governed by Fla. R App. P. 9.100. This Court has
original jurisdiction under Fla. R App. P. 9.030(a) (3) and
Article V, 8 3(b) (9), Fla. Const. The Constitution of the
State of Florida guarantees that "[t]he wit of habeas corpus
shall be grantable of right, freely and without cost." Art.
|, 8 13, Fla. Const.

REQUEST FOR ORAL ARGUNVENT




M. Patton requests oral argunment on this petition.



PROCEDURAL HI STORY

M. Patton was charged by indictnment with one count of
grand theft in the second degree, one count of first degree
mur der, and one count of armed robbery (RS. 3335). Trial
comenced on February 16, 1982, and a verdict was returned on
February 22, 1982 (R 1528-29). Subsequent to the evidentiary
portion of the penalty phase, the jury was instructed to
consider nine (9) statutory aggravating circunstances: under
sentence of inprisonment, prior violent felony, great risk of
death to many persons, during the course of a felony, avoiding
arrest, pecuniary gain, disrupt or hinder the |awful exercise
of government, especially w cked, evil, atrocious, or cruel,
and cold, calculated, and preneditated (R 1762-65).! The
jury returned a recommendation of 6-6 (R 1773). The court
refused to accept the vote as a recommendation of life and
instead gave the jurors an Allen charge (R 1779-81).2 The

jury then returned wwth a 7-5 death recomendation (R 1785),

The original jury was instructed that it could not double
up on aggravating circunstances, that is, it was instructed
that “the State may not rely upon a single aspect of the
of fense to establish nore than a single aggravating
circunstance; therefore, if you find that two or nore of the
aggravating circunstances are supported by a single aspect of
the offense, you may only consider that offense as supporting
a single aggravating circunstance” (R 1765). As addressed in
Claims | and Il, the resentencing jury was not instructed on
t he doubling issue.

2See Allen v. United States, 164 U S. 492 (1896).

3



which the trial court followed and i nposed death after making
t he necessary findings of aggravation and mtigation (R 558-
68).% On appeal, this Court affirmed M. Patton’s convictions
but remanded for a resentencing due to the error in giving the

Allen charge. Patten v. State, 467 So. 2d 975 (Fla.), cert.

denied, 474 U. S. 876 (1985) [Patten I]. Specifically, the
Court held as to this point:

We do not find it appropriate to treat the jury
recommendation as a |ife recommendati on and the
trial judge's sentence as a jury override, as urged
by the state. There was no |life recomendation in
this case and the trial court did not, therefore,
consider this significant factor in his sentencing
decision. To nowtreat the jury recomendati on as a
life recommendati on and review appellant’s sentence
w t hout the benefit of the trial judge’'s
consideration and application of the Tedder doctrine
woul d require this Court to nmake an assunption as to
what sentence the trial judge would have inposed if
the jury had actually returned a life
recommendation. W decline to do so.

Patten | at 980 (footnote omitted).*

3l n aggravation, the trial court found that (1) M. Patton
was previously convicted of a violent felony, (2) avoiding
arrest, and (3) cold, calculated, and preneditated (R 559-
61). The court also found the disruption of governnental
function aggravator, but determined that it would be nerged
with the avoiding arrest factor and thus did not consider it
(R 560). The court made factual findings rejecting the
remai ni ng aggravating factors on which the jury was
i nstruct ed.

4 Justice Marshall, dissenting fromthe denial of
certiorari, wote that he would grant review of whether the
Doubl e Jeapordy C ause barred the State fromforcing M.
Patton to again face the death penalty after the original jury

4



Resent enci ng conmenced on April 29, 1989, and on My 4,
1989, the jury returned a death recomendati on by a vote of
11-1 after being instructed this tine on three (3) aggravating
ci rcunstances: avoiding arrest, disruption or hindrance of
governnmental function, and prior violent felony (RS. 3267,
3293).°> After making the necessary findings of aggravation
and mtigation, the trial court inposed death (RS. 3837-40).°

This Court affirmed. Patten v. State, 598 So. 2d 60 (Fl a.

1992), cert. denied, 507 U.S. 1019 (1993) [Patten 11]

M. Patton filed a notion for postconviction relief
pursuant to Fla. R Cim P. 3.850. After the |lower court
summarily denied the notion, this Court reversed in part and
remanded for an evidentiary hearing on various issues. Patton

v. State, 784 So. 2d 380 (Fla. 2000) [Patten II1].7” The

returned a 6-6 recommendati on. Patten v. Florida, 474 U S. at
876-77 (Marshall, J., dissenting).

Unli ke the original jury, the resentencing jury was not
instructed that it could not double up on aggravating factors
supported by only the sane aspect of the offense. This was
one of nore hotly-debated i ssues at the resentencing.

®This tinme, the trial court found two aggravating
circunstances: M. Patton’s prior 1975 arnmed robbery and
cont enpor aneous convi ction for armed robbery, and hindrance of
| awf ul exercise of a governnental function (RS. 3838).

I'n a motion for rehearing, M. Patton urged, anong ot her
things, that the Court grant himleave to file suppl enental
briefing in light of Apprendi v. New Jersey, 530 U S. 466
(2000), and how Apprendi affected M. Patton’s case,

5



evidentiary hearing was held, and relief was denied. The
appeal fromthat case is pending before this Court, and this
petition is being filed sinmultaneously wwth the Initial
Brief.®
CLAI M |
MANY OF THI'S COURT' S PRI OR RULINGS I N MR

PATTON' S CASE MUST BE REVI SI TED I N LI GAT OF
RI NG V. ARI ZONA.

A. I NTRODUCTI ON—FHE RING DECISION. In Ring v. Arizona,

122
S. C. 2428 (2002), the Supreme Court held the Arizona capital
sentenci ng schenme unconstitutional because a death sentence
there is contingent upon finding an aggravating circunstance,
and the Arizona schenme assigns responsibility for finding that
circunstance to the judge rather than the jury. Because
aggravating circunstances are “the functional equival ent of an

el ement of a greater offense [of capital nurder,” the Court

particularly the issue of the 6-6 jury recomendati on at the
original sentencing phase. Over Justice Pariente’s dissent,
the Court denied supplenmental briefing on the Apprendi issue.

8 Following this Court’s decision in Mann v. Moore, 794
So. 2d 595 (Fla. 2001), M. Patton filed a request in this
Court to file his habeas petition along with any appeal from
t he 3.850 proceedings which at the tine were pending in the
circuit court. On January 24, 2002, the Court entered an order
granting M. Patton leave to file his petition for state
habeas corpus “no later than the date the initial brief
appealing the lower tribunal’s order on the defendant’s
application for relief under Florida Rule of Crim nal
Procedure 3.850 is due.” Accordingly, this petitionis tinely
filed.




hel d that the Sixth Amendnent required that the aggravating
ci rcunstances be found by a jury. 1d. at 2443 (quoting

Apprendi v. New Jersey, 530 U. S. 466, 494 n.19 (2000)).°

Thus, capital sentencing schenmes such as those in Florida and
Arizona violate the notice and jury trial rights guaranteed by
the Sixth and Fourteenth Anendnents because they do not all ow
ajury to reach a verdict with respect to a fact that is an

el enent of the aggravated offense that is punishable by death.

Appl yi ng Apprendi in Ring, the Court observed that “[t]he

di spositive question . . . “is not one of formbut of
effect.”” R ng, 122 S. . at 2440 (quoting Apprendi, 530

U S at 494). Thus, the question is not whether death is an
aut hori zed puni shnment in first-degree nurder cases, or whether
“a capital felony is by definition a felony that may be

puni shabl e by death,” MIls v. More, 786 So. 2d 532, 538

(Fla. 2001), but instead, whether the “facts increasing
puni shnment beyond t he nmaxi mum aut horized by a guilty verdi ct
standi ng al one” are found by the judge or jury. Ring, 122

S.C. at 2441. In other words, “[i]f a state nmakes an

°n Apprendi, the Court had held that “[i]t is
unconstitutional for a legislature to renove fromthe jury the
assessnment of facts that increase the prescribed range of
penalties to which a crimnal defendant is exposed.”
Apprendi, 530 U. S. at 490 (quoting Jones v. United States, 526
U S 227, 252-53 (1999)(Stevens, J., concurring).

7



increase in a defendant’s authorized puni shnment contingent on
the finding of a fact, that fact—no matter how the State

| abel s it—ust be found by a jury beyond a reasonabl e doubt.”
Id. at 2439. Accordingly, the Arizona s sentencing schene
coul d not survive because “[a] defendant convicted of first-
degree nurder in Arizona cannot receive a death sentence

unl ess a judge nmakes the factual determ nation that a
statutory aggravating factor exists. Wthout that critical
finding, the maxi num sentence to which the defendant is
exposed is life inprisonnment, and not the death penalty.” |d.

at 2436. The Court overruled Walton v. Arizona, 497 U S. 639

(1990), “to the extent that it allows a sentencing judge
sitting without a jury, to find an aggravating circunstance
necessary for inposition of the death penalty.” Ring, 122 S
Ct. at 2443.

B. RENG APPLI ES TO FLORI DA’ S CAPI TAL SCHEME. This Court
has previously held that “[b] ecause Apprendi did not overrule

VWalton, the basic schene in Florida is not overruled either.”

MIls v. More, 786 So. 2d 532, 537 (Fla. 2001). However,

Ring overruled Walton, as well as the basic principle of

Hldwin v. Florida, 490 U S. 638 (1989), which had upheld the

Fl orida schene on the ground that “ the Sixth Anendnent does

not require that the specific findings authorizing inposition



of the sentence of death be made by the jury.”” Ring, 122 S.
Ct. at 2437 (quoting WAlton, 497 U. S. at 648; H ldw n, 490
US at 640). Additionally, Ring undermnes this Court’s
opinion in MIls by establishing (a) that Apprendi applies to
capital sentencing schenes, ' (b) states may not avoid the

Si xt h Amendnent requirenents of Apprendi by sinply specifying
“Il'ife or death” as the only sentencing options, and (c) that
the rel evant and di spositive question is whether, under state
| aw, death is “authorized by a guilty verdict standing al one.”
Ring, 122 S. C. at 2441.

C. MR PATTON WAS DENI ED H S SI XTH AND FOURTEENTH
AMENDMENT RI GHTS.

By virtue of Ring and its application to Florida |aw,
various constitutional errors that occurred in the proceedi ngs
are now reveal ed and require the entry of an order vacating
the sentence of death. Many of the issues inplicated by R ng
were previously rejected by both the trial courts in this case
and by this Court. This Court has the jurisdiction and

authority to re-analyze these issues in light of Ring.! See,

©Ol'n Mlls, this Court held that “the plain | anguage of
Apprendi indicates that the case is not intended to apply to
capital [sentencing] schenes.” MIlls, 786 So. 2d at 537.
Clearly, Ring establishes that this Court was wong in MIIs.

uMr. Patton submts that Ring is new | aw warranting
application pursuant to Wtt v. State, 387 So. 2d 922 (Fl a.
1980).




e.q. Arizona v. California, 103 S. C. 1382, 1391 n.8 (1983)

(“it is not inproper for a court to depart froma prior
holding if convinced that it is clearly erroneous and woul d
work a mani fest injustice”). This Court’s jurisdiction over

an appeal necessarily includes the “authority to change the

| aw of the case previously set forth.” Jones v. State, 559

So. 2d 204, 206 (Fla. 1990). Accord Brunner Enterprises v.

Dep’t. of Revenue, 452 So. 2d 550 (Fla. 1984). This Court has
not hesitated to apply intervening changes in |aw or
intervening |egislation whether they inure to the benefit of

the State, see State v. Omen, 696 So. 2d 715 (Fla. 1997);

Trotter v. State, 690 So. 2d 1234 (Fla. 1996), or to a

crimnal defendant. See, e.g. Thompson v. Duqgger, 515 So. 2d

173 (Fla. 1987); Riley v. Wainwight, 517 So. 2d 656 (Fl a.

1987) .

1. The Jury Override |Issue. At the original penalty phase
proceedi ngs, M. Patton’s jury returned with a note
indicating that it had reached a recommendation of six to
six as to the penalty, and asked “what now (R 1773). Over
def ense objection, the court proceeded to give an Alen
charge (R 1779-80). The jury foreman then inquired whet her
a mpjority vote was required for a life recomendati on (R

1780). The court responded that it did not know what the

10



| aw was, that the jury should continue deliberating, and
that if a mgjority could not be reached it would accept the
six to six vote (R 1781-82). Thirty mnutes later, the
jury returned with a seven to five recommendation for death
(R 1783; 1785). On appeal, this Court reversed for a jury
resentencing, holding that the trial court erred in giving
the Allen charge but declining to find that the six to six
recomendati on constituted a valid recomendation of life.
Patton | at 980.'?
Prior to the resentencing, M. Patton re-raised the issue
of the prior jury recommendation. Initially, M. Patton filed
a request with the trial court to accept the prior jury

recomrendation; this request was denied (RS. 3360-62),% and a

12The State’s position on appeal was that the trial court
did err in giving the Allen charge but that the death sentence
shoul d nonet hel ess be affirned because “the ultimte deci sion
as to whether the death penalty should be inposed rests with
the trial judge” and “the trial court’s sentencing order
specifically sets forth the trial court’s findings that two
aggravating circunmstances were present and that there were no
mtigating factors” (Brief of Appellee, Patton v. State, No.
61,945, at 52). 1In the alternative, the State al so suggested
that the jury’'s recommendation be treated as a valid life
recommendation, but, under Tedder v. State, 322 So. 2d 908
(Fla. 1975), the “override” should be sustained because “the
facts which are set forth in the [judge s sentencing] order
and the trial court’s independent findings are sufficient” to
meet the Tedder test (Brief of Appellee at 55). Both of these
positions are at odds with the rule of Ring.

3The record al so contains an order vacating the order
denying the notion to accept the prior jury recomrendation
(RS. 3663).

11



wit of prohibition was taken to this Court and subsequently

deni ed on the double jeopardy issue. Patten v. Mrphonios,

492 So. 2d 1334 (Fla. 1986). During the resentencing

proceedi ngs, defense counsel again urged the court to “review
this based on the prior jury verdict as opposed to the present
jury verdict” and analyze M. Patton’s sentence under the jury
override standards (RS. 3309-10). On appeal, M. Patton again
urged that the Court’s prior determ nation regarding the jury
recommendation was in error (Brief of Appellant, Patten v.
State, No. 74-318, at 66-67). |In response, the State asserted
that the issue had already been decided in the prior appeal,
noting that M. Patton “is certainly unlucky to have had his

trial occur before this Court’s decision in Rose v. State, 425

SO 2d 521 (Fla. 1983), however, bad luck is not grounds for
setting aside the instant sentence” (Brief of Appellee, Patten
v. State, No. 74-318, at 92). In its opinion affirmng M.
Patton’s sentence of death, the Court rejected these
argunents, holding that “[w]le resolved this issue in our prior
Patten decision and decline to readdress it in this

proceeding.” Patten Il at 63.1

¥l'n a nmotion for rehearing, M. Patton’s appellate
counsel, addressing the jury recommendati on issue, argued that
M. Patton’s “entitlenent to a life recomendation flows from
the fact that a trial judge has no authority to reject a
jury’'s favorable treatnent of a defendant. \Wen the trial
j udge exceeded his authority and inproperly rejected the

12



Finally, in his Rule 3.850 proceedings, M. Patton once
again raised the issue of this Court’s prior assessnent of the
first jury recomendation. The Court did not address the

issue as it had been raised on direct appeal. Patton IIl at

386 nn. 3, 4. In dissent, however, then-Justice Anstead wote
that a “fundanmental injustice” occurred as to the jury
recommendation i ssue, and that the Court’s prior rejection of

the claimwas “patently erroneous.” Patton IIl at 396

(Anstead, J., concurring in part and dissenting in part).

Under Apprendi and Ring, M. Patton’s original jury
recommendat i on shoul d have been a binding |ife reconmendati on,
and the trial judge should not have been permtted to ignore
the acquittal returned by the jury as to death eligibility and
make his own findings with respect to the existence of
aggravating factors and the wei ghing process required to
determ ne death eligibility under Florida | aw. Severa
menbers of the Court have expressed concern about the

Apprendi/Ring inplications on Florida's statute permtting

jury overrides. See MIls v. More, 786 So. 2d 532, 545 n.8

jury’ s decision making process, Patten becane entitled to the
benefit of the jury’'s clearly stated recomendati on”
(Appellant’s Motion for Rehearing, Patten v. State, No. 74-
318, at 9-10). Appellate counsel also argued that “the judge
is not authorized to prevent the return of a verdict in a
crimnal case” and that, in M. Patton’s case, “there was no
verdict in the sense that none of the formalities attendant to
the return and entry of a verdict took place” (l1d. at 10-11).

13



(Fla. 2001) (Pariente, J., dissenting) (“a jury reconmmendation
of life mght, under a |ogical extension of the reasoning in
Apprendi, preclude a trial court fromoverriding a jury' s life

recomrendati on”)®, Bottoson v. Myore, 2002 Fla. LEXIS 1474 at

*17 (Fla. July 8, 2002) (Pariente, J., concurring) (“Ring
casts substantial doubt on the constitutionality of our schene
to the extent that it permts a judge to override a jury
recomendation of a life sentence. Wen a jury reconmmends a
life sentence, the trial court and this Court have no way of
knowi ng whet her or not the jury has found the existence of any
aggravators or has found that the mtigating circunstances

out wei gh the aggravators. Although a life recommendation is
not involved in this case, we need to determne if that aspect
of the statute can be addressed wi thout rendering the entire
schenme unconstitutional”).

Under Ring and Apprendi, Florida s override schene cannot
stand, and M. Patton’s sentence of death nust be vacated and
he nmust be given the benefit of his original recomendation of
life. Under Ring and Apprendi, a jury nust nake the necessary
findings under Florida s capital sentencing statute in order

to conport with due process and the Sixth Arendnent. However,

15Then-Justi ce Anstead and Justice Shaw concurred in
Justice Pariente’s dissenting opinion.

14



“[t]he Florida death penalty procedure is not based on a
controlling jury recomendati on concerning sentencing,” but

rather is “advisory only.” Spaziano v. State, 433 So. 2d 508,

511-12 (Fla. 1983). See also Spaziano v. Florida, 468 U.S.

447 (1984). Contrary to the constitutional underpinnings of
Ri ng and Apprendi, because Florida juries do not make factual
findings as to death eligibility factors and their
“recomendation” is “advisory only,” a trial court’s ability
to override a jury’s sentencing recommendation viol ates the
Si xth and Fourteenth Amendnents. Once M. Patton’s jury
returned with a six to six decision, M. Patton was acquitted
of the death penalty.

M. Patton recogni zes that the Suprene Court upheld the

constitutionality of Florida s override schene in Spazi ano v.

Florida, 468 U S. 447 (1984). Spazi ano addressed vari ous
constitutional attacks on Florida s override schene, including
an Ei ghth Anendnent chal |l enge, a Doubl e Jeopardy chall enge,
and a Sixth Amendnent trial by jury challenge. That deci sion,
as well as this Court’s underlying Spazi ano opi nion, nust be
revisited in light of Apprendi and Ring. The Suprene Court in
Spazi ano determ ned that while a capital sentencing proceedi ng
is “like a trial” for Double Jeopardy purposes, this “does not

mean that it is like a trial in respects significant to the
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Si xth Amendnent’s guarantee of a fair trial.” Spaziano, 468
U S at 459. Certainly, the Spaziano Court’s concl usion that
“It]he Sixth Anmendment never has been thought to guarantee a
right to a jury determnation of that issue” is in
irreconcilable conflict wwth R ng and Apprendi .

Because the jury returned with a six to six
recommendation, under Florida law it acquitted M. Patton of
the death penalty as it never “found” anything required to
make M. Patton death eligible under Florida law. Florida's
capital sentencing statute nmakes inposition of the death
penal ty contingent upon factual findings made after a verdict
finding the defendant guilty of first-degree nurder. Section
775.082 of the Florida Statutes provides that a person
convicted of first-degree nurder “shall” be sentenced to life
i nprisonment “unl ess the proceedings held to determ ne
sentence according to the procedure set forth in [Section]
921.141 result in findings by the court that such person shal
be puni shed by death.”

Florida Statute Section 921.141 (3) requires the trial
judge to nake three factual determ nations before a death
sentence may be inposed. The trial judge (1) nust find the
exi stence of at |east one aggravating circunstance, (2) nust

find that “sufficient aggravating circunstances exist” to
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justify inposition of death, and (3) nust find that “there are

insufficient mtigating circunstances to outweigh the

aggravating circunstances.” |If the judge does not make these
findings, “the court shall inpose a sentence of life
i nprisonnment in accordance with [Section] 775.082.” |d.

(enphasi s added). Because Florida’s death penalty statute
makes inposition of a death sentence contingent upon these
findings and gives sole responsibility for making these
findings to the trial judge, it violates the Sixth Amendnent.
Florida | aw does provide for the jury to hear evidence
and render “an advisory sentence.” Section 921.141 (2), Fla.
Stat. However, the jury' s role does not satisfy the Sixth
Amendnent under Ring and Apprendi. Section 921.141 (2) does
not require a jury verdict, but rather an *advisory
sentence.”® A Florida penalty phase jury does not nake fact
findings.'” A Florida penalty phase jury is not required to

reach a verdict on any one of the three factual determ nations

6] ndeed, during M. Patton’s resentencing proceedi ngs,
the trial court noted as nmuch. Wen discussing the forns that
the jurors were to conplete upon concluding their
del i berations, the court nade the follow ng statenent: “The
first verdict has the case nunber, the State of Florida versus
Robert Patton. It is actually—+ shouldn’t call it a verdict
form It’s an advisory sentence” (RS. 3277) (enphasis added).

™A Florida trial court no nore has the assistance of a
jury’s findings of fact wwth respect to sentencing issues than
does a trial judge in Arizona.” Wlton, 497 U S. at 648.
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requi red before a death sentence nay be inposed. See Conbs v.

State, 525 So. 2d 853, 859 (Fla. 1988) (Shaw, J., concurring)
(“[Y nder section 921.141, the jury’'s advisory reconmendation
is not supported by findings of fact”). Certainly, Florida
does not require a penalty phase jury to return a unani nobus
verdict.® Rather, Florida law requires that the trial judge's

findings be made i ndependently of the jury s recommendati on

and notwi thstanding the jury vote. See G ossman v. State, 525
So. 2d 833, 840 (Fla. 1988). This Court’s review of a death
sentence is based and dependent upon only the trial judge’'s

witten findings. Mrton v. State, 789 So. 2d 324, 333 (Fla.

2001); G ossman, 525 So. 2d at 839; State v. D xon, 283 So. 2d

1, 8 (Fla. 1973).

8As to the elenments of an offense, this Court has
recogni zed that a judge may not make fact findings “on natters
associated with the crimnal episode” because that “would be
an invasion of the jury’s historical function.” State v.
Overfelt, 457 SO 2d 1385, 1387 (Fla. 1984). Under Fla. R
Crim P. 3.440, a jury verdict on the elenents of a crimnal
charge nmust be unaninmobus. Since jury unanimty has |ong been
the practice in Florida, it is “settled that "[i]n this state,
the verdict of the jury nust be unaninous’ and that any
interference with this right denies the defendant a fair
trial.” Flanning v. State, 597 So. 2d 864, 867 (Fla. 3d DCA
1992) (quoting Jones v. State, 92 So. 2d 261 (Fla. 1956)).
However, this Court has approved allowing the jury to
recommend a death sentence based on a sinple majority vote.
See, e.qg. Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994).
The Court has al so not required unanimty as to the existence
of specific aggravating factors. Jones v. State, 569 So. 2d
1234, 1238 (Fla. 1990). Taken together, Ring and Florida | aw
establish that the penalty phase jury’'s vote on the three
factual determnations is required to be unani nous.
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M. Patton certainly cannot be faulted for the failure of
his jury to make the three findings of fact which are a
prerequisite to finding that death can be inposed under
Florida law. During the original sentencing proceedi ngs,
def ense counsel nmade the foll ow ng request:

M5. LYONS: Your Honor, we would al so—+ don’t
believe it was submitted in our requested
instructions, but we would ask that the verdict form
submtted by the jury list if they make any findings
recommendi ng the death penalty—ist the specific
aggravating and mtigating circunstances that they
consi der ed.

THE COURT: Request deni ed.
(R 1618). See also R 1719 (“your request as to
specific factual finding as to mtigating and aggravating
is denied”). On appeal, M. Patton chall enged the | ower
court’s refusal to require the jury to nmake factual
fi ndi ngs:

Finally, lack of specific findings neant that it is
i npossible to know if a majority of the jurors agree
on the same aggravating and mtigating factors. It
is possible that seven jurors can vote for death

and that each juror can believe, beyond a reasonable
doubt, that a different aggravating factor exists.
Likewise, it is possible for the jurors to disagree
on the mtigating factors and still render a
decision. As a result, each juror may be voting for
life or death based on different factors. The
Standard Jury Instructions do not instruct the jury
that they nust agree with each other on specific
factors. Indeed, the jury is told that its advisory
sentence need not be unaninmous, and that it is
voting on life or death, w thout agreeing to any
particul ar aggravating or mtigating factors. |If
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the jury had been instructed to return specific
findi ngs none of these problens would exist.

(Brief of Appellant, Patten v. State, No. 61,945, at 52-53).

In response, the State argued:

The jury is not required to make specific findings
as to the existence of aggravating and mtigating
ci rcunstances, nor is a trial judge required to
instruct a jury to do so. No such requirenent is
enunerated in Sec. 921.141, Fla. Stat., nor does
case law mandate it. In Florida, the jury's
function in the penalty phase is purely advisory.
The ultimate decision as to the inposition of the
sentence rests with the trial judge.

*

* *

[1]t is the trial judge who nmust justify the
sentence with witten findings. It therefore
follows that it would not serve any purpose under
the statute and its interpretation to require the
jury to make specific findings as to the aggravating
and mtigating circunstances.

* * %

Appel lant’s final assertion as to this issue is that
| ack of specific findings make it inpossible to know
if a mjority of jurors agree as to the existence or
absence of aggravating and mtigating factors. Once
again, Appellee notes that it is not the jury’'s
function to reach either a majority or unani nobus
decision as to which factors do or do not exist.

The Florida system has provided the trial judge with
this role.

(Brief of Appellee, Patten v. State, No. 61,945, at 58)

(enmphasis in original). On appeal, the Court did not address
this point, presumably in light of the reversal for a new

sent enci ng proceedi ng.
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M. Patton re-raised this issue at his resentencing. In
addition to adopting the all the previously filed notions,
def ense counsel argued for a special verdict form
particularly in order to ascertain whether the jury was
doubl e- counti ng any aggravating circunstances (RS. 2913 et.
Seq). During the course of this discussion, the follow ng

observati on was made:

MR. FI NE [ defense counsel] But, there has never been

a factual determnation that they [aggravating and

mtigating factors] did or did not exist.

THE COURT: There never is. Wen they cone back,

they conme back with life or death. They don't tel

me why, right? So, what difference does it make?
(RS. 2923). Soon thereafter, during argunments about providing
the jury wwth verdict fornms for the aggravating factors, the
trial court again observed that “it doesn't really matter”
what the jury determnes in ternms of aggravating factors
“because | amthe one that decides that” (RS. 2930). Defense
counsel responded to this statenent:

MR FINE: It sure does natter, because you are

giving great deference to what they do and if they

i nproperly wei gh, because they are addi ng anot her

aggravating circunstance when it is inproper,

because it is based on the sane set of facts, we

have a tainted jury recommendati on.

THE COURT: | will think about that.
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(RS. 2930-31). The trial court then noted that “[a] judge can
override a jury’'s recommendation, in any event” and that “the
only question that matters is what are the facts, what is the
evi dence, what are the aggravating circunstances,” observing
that the jurors “never get into those” (RS. 2931-32). The
defense reiterated that “[wle ask for a special verdict form
giving the jury a list and asking themto tell us what
aggravating they find and what mtigating they find” (RS
2932-33). The request was again denied (RS. 2933), as was a
special limting instruction proposed by the defense on the
i ssue of doubling (R 2978).'° The sane request was renewed
and denied at a later point during the proceedings (RS. 3018).

On appeal fromhis resentencing, M. Patton’s appellate
counsel set forth in Argunent | of the Initial Brief that the
| oner court erred in failing to submt special verdict forns
to the jury. Included anong the argunents set forth was the
fol |l ow ng:

By sinply submitting to the jury a special verdict

formwherein the jury could indicate its findings

with respect to the invol ved aggravating and

mtigating factors and how it weighed them the

great gap in Florida's statutory death penalty could

have been closed and it is this [Defendant’s]
contention that therefore he was denied a fair trial

¥The doubling issue was raised on direct appeal fromthe
resentencing, but the Court determ ned that no instruction was
requested on the issue of doubling. Patton, 598 So. 2d at 63
n.3. This is factually incorrect, as discussed infra.
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and the due process of |aw under the federal and
state constitutions by both the statutory deficiency
and by the court’s failure to seize the nonent to
cure that deficiency in this case.

(Brief of Appellant, Patten v. State, No. 74-318, at 46). In

response, the State offered the foll ow ng argunment in toto:

It is certainly cormmendabl e that the defendant has
taken it upon hinmself to attenpt to rewite Fla.
Stat. 921.141 (2) & (3). However, the State
respectfully asserts that perhaps such revisions
shoul d await |egislative action. Pending such
devel opnents, the instant claimshould be
steadfastly rejected. The logistics of a vote on
each aggravating and mtigating factor, including
nonstatutory mtigating factors, and how such vote
tallies would be converted to a final
recommendation, is the stuff of which nightmares are
made.

(Brief of Appellee, Patten v. State, No. 74-318, at 59). In

the opinion affirmng M. Patton’s sentence, the Court held:

In his first claim Patten contends that Florida' s
death penalty procedure is unconstitutional because
it does not require the sentencing jury to report in
detail what decisions it reached with respect to
each of the aggravating and mtigating
circunstances. Patten clains that a special verdict
formmnust be utilized so that a jury may indicate
whi ch aggravating and mtigating circunstances it
found applicable and how it weighed them W find
no constitutional or statutory requirenent that
mandates the use of a special verdict formin death
penalty cases. Accordingly, we find this claimto
be wi thout nerit.

Patten |1 at 62.
Thus, it could not be clearer that M. Patton fully

apprai sed the lower court and this Court of the constitutional
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probl ens attendant to Florida’s capital schenme, argunents
whi ch coincide with the principles announced in R ng and

Apprendi. See Bottoson v. Muore, 2002 Fla. LEXIS 1474 at *18

(Fla. July 8, 2002) (Pariente, J., concurring) (“The question
al so arises as to whether any or all of these problens could
be solved by requiring the use of a special verdict where the
jury would be required to nmake ‘findings’ of the existence of
t he aggravating circunstances before making its ultimate
“recommendation’ as to whether the death penalty shoul d be

i nposed”). Because M. Patton’s original jury failed to nmake
the necessary findings with respect to death eligibility, and
i ndeed acquitted M. Patton of the death penalty, he is
entitled to relief under Ring and to the benefit of the life
recommendati on. Because Ring necessarily invalidates M.
Patton’s sentence as to the original proceeding, it certainly
i nval i dates the resentenci ng proceedi ngs, as the sane
constitutional errors plagued that proceeding (as denonstrated
inthis petition).?° The resentencing jury did not have any
nore role in making the required factual findings under

Florida's capital schene than the original sentencing jury.?2

2°Ri ng does not only inplicate jury override situations,
but rather affects Florida s capital sentencing schene in
toto. See generally Bottoson v. Myore, 2002 Fla. LEXI S 1474
(Fla. July 8, 2002).

2l n fact, the resentencing jury was plagued with
addi tional Sixth Armendnent problens under Ring. For exanple,
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Habeas relief should issue, as this Court’s prior
determ nation of the jury override issue cannot stand under
Ri ng.

2. The indictnent against M. Patton failed to include al
of the elenents of the offense of capital nurder.

Prior to his first trial, M. Patton filed a Mdtion to
Dismss the Indictnment or in the Alternative to Declare that
Death is Not a Possible Penalty (R 142). |In pertinent part,
the notion alleged that under Fla. Stat. 775.082, the penalty
for first-degree nurder was life inprisonnent, and that under
Fla. Stat. 941.141 (5), the aggravating circunstances were
essential elenents of the offense which needed to be all eged
in the indictnment pursuant to the Florida and Federal
constitutions (R 144). Because the indictnent failed to
all ege the elenents of first degree nurder necessary to make
death a possible penalty, the indictnment was constitutionally
defective (lLd.). M. Patton also filed a pre-trial notion for
a Statenent of Aggravating G rcunstances, alleging that the
indictnment failed to set forth which statutory aggravating
factors the State intended to rely on, in violation of the
Fl ori da and Federal Constitutions (R 94-96). The notion to

dism ss the indictnment was denied in a witten order (R

it was not provided a doubling instruction. See infra.

25



188) ;2% the notion for statenent of aggravating circunstances
was orally denied (T. Hearing Jan. 6, 1982; R 121-23). Prior
to M. Patton’s resentencing, defense counsel noved to adopt
all the pretrial nmotions filed in the first proceeding,
including the notion to dismss the indictnent and the notion
for a statenent of aggravating circunstances (RS. 3475-77).

The Supreme Court in Jones v. United States, 526 U S. 227

(1999), held that “under the Due Process C ause of the Fifth
Amendnent and the notice and jury guarantees of the Sixth
Amendnent, any fact (other than prior conviction) that

i ncreases the maxi mum penalty for a crinme nmust be charged in
an indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt.” 1d. at 243 n.6. Apprendi held that the
Fourteenth Amendnent affords citizens the sane protections
when they are prosecuted under state |law. Apprendi, 530 U S
at 475-76.2° 1In R ng, the Suprenme Court held that a death

penalty statute’s aggravating circunstances operate as “the

22At a hearing on the notion to dismss, defense counsel
argued, in conformty with the witten notion, that “if the
aggravating circunstances and other types of offenses are not
contained in the indictnent,[] even though the person can be
charged with the offense, he cannot be sentenced to the
aggravated sentence” (T. Hearing Jan. 22, 1982; R 133-34).
The notion was orally denied wthout any argunment fromthe
State (1d. at 135).

23The grand jury clause of the Fifth Amendment has not
been held to apply to the States. Apprendi, 530 U S. at 477
n. 3.
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functional equivalent of an elenent or a greater offense.”
Ring, 122 S. C. at 2443 (quoting Apprendi, 530 U S. at 494,
n. 19).

In Jones, the Suprene Court noted that “[much turns on
the determnnation that a fact is an el enent of an offense,
rather than a sentencing consideration,” in significant part
because “el enents nmust be charged in the indictnent.” Jones,
526 U.S. at 232. After the decision in Ring, the Suprene

Court overturned the death sentence inposed in United States

v. Allen, 247 F.3d 741 (8" Gir. 2001), granted certiorari,
vacated the judgnment and renmanded the case for reconsideration
inlight of Ring’s holding that aggravating factors that are
prerequisites of a death sentence nust be treated as el enents

of the offense. Allen v. United States, 122 S. Ct. 2653

(2002). The question presented in Allen was this:

Whet her aggravating factors required for a sentence

of death under the Federal Death Penalty Act of

1994, 18 U.S.C. 8§ 3591 et seq., are elenents of a

capital crime and thus nust be alleged in the

indictnment in order to conply with the Due Process

and Grand Jury clauses of the Fifth Amendnent.
The Eighth Crcuit had previously rejected Allen s argunent
because in its view that aggravators are not el enents of
federal capital nmurder but rather “sentencing protections that

shield a defendant fromautomatically receiving the statutorily
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aut hori zed death sentence.” United States v. Allen, 247 F.3d

at 763.

Like the Fifth Arendnent to the United State Constitution,
Article I, section 15 of the Florida Constitution provides
that, “No person shall be tried for a capital crime wthout
presentnment or indictnment by a grand jury.” And |like the
requirenents of 18 U.S.C. 88 3591 and 3592(c), Florida s death
penalty statute nmakes inposition of the death penalty
conti ngent upon the governnment proving the existence of
aggravating circunstances, establishing “sufficient aggravating
circunstances” to call for a death sentence, and that the
mtigating circunstances are insufficient to outweigh the
aggravating circunstance. See Sections 775.082; 941.141, Fla.
St at .

Florida law requires every “elenent of the offense” to be

alleged in the information or indictnent. State v. Gay, 435

SO 2d 816, 818 (Fla. 1983); State v. Dye, 346 So. 2d 538, 541

(Fla. 1977). An indictnment in violation of this rule cannot
support a conviction; the conviction can be attacked at any
stage, including “by habeas corpus.” Gay, 435 So. 2d at 818.
The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . . be inforned of the nature

and cause of the accusation . . . “ A conviction on a charge
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not made by the indictnent is a denial of due process. Gay,

435 So. 2d at 818 (citing Thornhill v. Al abana, 310 U S. 88

(1940), and Dedonge v. Oregon, 299 U. S. 353 (1937)). The

shielding function of the grand jury is uniquely inportant in

capital cases. See Canpbell v. Louisiana, 523 U S. 392, 399

(1998) (recogni zing that the grand jury “acts as a vital check
agai nst the wongful exercise of power by the State and its
prosecutors” with respect to “significant decisions such as how
many counts to charge and . . . the inportant decision to
charge a capital crine”).

Because the State did not submt to the grand jury, and
the indictnent did not state, the essential elenents of the
aggravated crine of capital nmurder, M. Patton’s rights under
Article I, section 15 of the Florida Constitution and the
Si xth Amendnent to the federal constitution were violated. By
wholly omtting any reference to the aggravating circunstances
that the State would rely upon to seek a death sentence, the
indictnment prejudicially hindered M. Patton “in the
preparation of a defense” to a sentence of death. Fla. R
Crim P. 3.140.

3. The Jury’s “Advi sory Recommendation.” Even if this
Court were to re-define the jury' s role under the Florida

capital sentencing statute, M. Patton’s death sentence stil
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violates the Sixth Arendnent. |In other words, were this Court
to conclude now that M. Patton’s death sentence rests on
“findings” made by either or both the first or second
sentencing juries, M. Patton submts that such retroactive

analysis would violate the rule of Caldwell v. M ssissippi

472 U. S. 320 (1985). The fact that the sentencing jury was
told that it was only returning an “advi sory recommendati on”
and that the “final decision” rested with the judge vitiates
any possible Sixth Arendnent validity to the jury's advisory
sentence in M. Patton’s case.

Caldwell held that it is “constitutionally inpermssible
to rest a death sentence on a determ nation nade by a
sentencer who has been led to believe that the responsibility
for determning the appropriateness of the defendant’s death
rests elsewhere. 1d. at 328-29. If M. Patton’s death
sentence rests upon findings by a jury repeatedly told that
its decision was only a recommendation, that death sentence
violates not only the Ei ghth Arendnent rule of Caldwell, but
al so the Sixth Anendnent.?* A “recommendati on” nade by persons

who believe they are only nmaking a “recomendation” is not a

24Cal dwel I enbodi es the principle discussed by Justice
Breyer in his concurrence in Ring: “I conclude that the
Ei ght h Arendnent requires individual jurors to make, and to
take responsibility for, a decision to sentence a person to
death.” Ring, 122 S. . at 2448 (Breyer, J., concurring in
t he judgnent).
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“verdict” under the Sixth Anmendnent. See Sullivan v.

Loui siana, 508 U.S. 275, 278 (1993) (“It would not satisfy the
Si xth Amendnent to have a jury determ ne that the defendant is
probably guilty, and then leave it up to the judge to

determne (as [In re] Wnship, [397 U S. 358 (1970)] requires)

whet her he is guilty beyond a reasonable doubt. 1In other
words the jury verdict required by the Sixth Anmendnent is a
jury verdict of guilty beyond a reasonabl e doubt”).

M. Patton’s resentencing jury was repeatedly told that
its role was nerely advisory (see e.qg. RS. 635, 639, 652, 653,
668, 669, 671, 672, 673, 674, 677, 679, 680, 681, 682, 805,
3153, 3159, 3213, 3214, 3215). The trial court gave its
inprimatur on this error, repeatedly informng the jury that
the “final decision” as to punishnment “rests solely” with the

judge (RS. 380, 371-72, 581, 584, 587, 778, 101, 3266-79).2

2°On direct appeal fromhis resentencing proceeding, M.
Patton’ s appell ate counsel raised the issue of the Cal dwell
violations. See Initial Brief of Appellant, Patten v. State,
No. 74-318, at 58 (“And, finally, State m nimzed or
trivialized the role of the jury in the sentencing phase of
this capital case in violation of the proscription of Caldwell
V. Mssissippi, 427 U. S. 320 (1985)”). In response, the State
argued that M. Patton’s Caldwell argunent was “indicative of
the quality of all the defendant’s attacks on the prosecutor,”
and pointed to a comrent by the prosecutor telling the jury
that while their verdict was only advisory, it would be given
great weight by the trial judge (Answer Brief of Appellee,
Patten v. State, No. 74-318, at 73-74). This Court did not
di scuss the Caldwell issue in its opinion in Patten Il. In
Patten |11, the Court did conclude that “the underlying
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Despite defense counsel’s pretrial notion requesting that the
jury’s role not be denigrated in such a manner (R 518), the
original sentencing jury was al so repeatedly told that its
role was nerely advisory and a “recommendation” (see e.g. R
1725, 1738, 1739, 1761, 1762). Due to this constitutional
infirmty, it would be inpermssible to retroactively infer
that the jury made the requisite findings and returned a
constitutionally nmeaningful “verdict” of death: “no matter
how i nescapabl e the findings to support a verdict mght be,”
for a court “to hypothesize a guilty verdict that was never
rendered . . . would violate the jury trial right.” Sullivan
508 U.S. at 279.

4.1 nmperm ssi bl e Burden Shifting under Ring.

It would also be inproper to retroactively hypot hesi ze

t hat
the jury actually rendered a “verdict” as to the death penalty
inlight of the fact that M. Patton was required to prove the
non- exi stence of a fact necessary to make him death-eligible.
Under Florida |l aw, a death sentence nay not be inposed unl ess
there is a factual determ nation that “sufficient aggravating

ci rcunstances” exist to justify inposing the death penalty.

burden-shifting and Caldwell error clains_are legally
insufficient and conclusively rebutted by the record.” Patton
11 at 395. Under Ring, these prior rulings nust be revisited.
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Section 921.141 (3), Fla. Stat. Because inposing a death
sentence is contingent on this fact, and the maxi nrum sentence
that could be inposed in the absence of this fact is life
i nprisonnment, the Sixth Amendnent requires that the State bear
the burden of proving it beyond a reasonabl e doubt. See Ring,
122 S. C. at 2432 (“Capital defendants . . . are entitled to
a jury determnation of any fact on which the |egislature
conditions an increase in their maxi mum puni shnent”).
However, M. Patton’s resentencing jury was instructed:

[I]t is your duty to follow the law that will now be

given to you by the Court and render to the Court an

advi sory sentence based upon your determ nation as

to whether sufficient aggravating circunstances

exist to justify the inposition of the death penalty

and whether sufficient mtigating circunstances

exi st to outwei gh any aggravating circunstances
found to exist.

(RS. 3266-67) (enphasis added).
The due process cl ause of the Fourteenth Amendnent

requires the State to prove beyond a reasonabl e doubt every

fact necessary to constitute a crinme. In re Wnship, 397 U S

358 (1970). The existence of sufficient aggravating
circunstances that outweigh the mtigating circunstances is an
essential elenment of capital first-degree nmurder because it is
an elenment that distinguishes it fromthe crine of first-

degree murder, for which life is the only possible punishnent.
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See Sections 775.082, 921.141, Fla. Stat. For that reason,
Wnship requires the prosecution to prove the existence of
t hat el enent beyond a reasonabl e doubt.

The instruction given to M. Patton’s jury violated the
due process clause of the Fourteenth Anmendnent and the Sixth
Amendnent right to trial by jury guarantee because it relieved
the State of its burden of proof. The instruction
i nperm ssibly shifted the burden of proof to the defendant.

Mul aney v. Wlbur, 421 U S. 684, 698 (1975).2%¢ 1In order to

conply with the Ei ghth Armendnent requirenent that the death
penalty be inposed only on the worst offenders, Florida
adopted 921. 141 as a neans of distinguishing between deat h-

eligible and non-death-eligible nurder. State v. D xon, 283

So. 2d 1, 10 (Fla. 1973). Florida chose to distinguish those

for whom sufficient aggravating circunstances outwei gh

26l n Mul | aney, the Suprenme Court held that the Maine
statutory schene delineating the crines of nurder and
mansl| aught er vi ol ated due process. The Miine |aw at issue
requi red a defendant to establish, by a preponderance of the
evi dence, that he acted in the heat of passion or sudden
provocation in order to reduce a charge of nurder to
mansl aughter. Millaney, 421 U S. at 691-92. Like the Florida
statute at issue here, “the potential difference in
[ puni shnent] attendant to each conviction . . . may be of
greater inportance than the difference between guilt or
i nnocence for many | esser crinmes.” 1d. at 698. The Suprene
Court held that the Maine schenme unconstitutionally relieved
the State of its burden to prove the elenent of intent. |d.
at 701-02. The Florida instruction suffers the sane fatal
flaw.
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mtigating circunstances fromthose for whom sufficient
aggravating circunmstances do not outweigh the mtigating
circunstances. 1d. at 8. Because the former are nore

cul pabl e, they are subjected to an enhanced penalty. “By
drawi ng the distinctions, while refusing to require the
prosecution to establish beyond a reasonabl e doubt the fact
upon which it turns, [Florida] denigrates the interests found

critical in Wnship.” Mllaney, 421 U S. at 698.%

5. | nproper Doubling by Jury. Yet another reason why it
is inpermssible torely on the jury’'s advisory reconendation
to establish that a verdict within the neaning of the Sixth
Amendnment was returned in M. Patton’s case is the fact that
the jury was not instructed on doubling. In light of Ring,
this Court’s prior assessnment of the doubling issue nust be
revisited. Prior to the resentencing, defense counsel noved
on a nunber of occasions to prevent the State fromsubmtting
to the jury aggravators related to the sane incident. In
response, the State asserted that it intended to argue, inter
alia, the aggravating factors of avoiding arrest,

di sruption/ hindrance of the | awful exercise of governnenta

2n Patton |11, the Court held that M. Patton’s alleged
burden-shifting claimwas “legally insufficient and
conclusively rebutted by the record.” Patton Ill at 395. 1In

light of Ring, this ruling nust be revisited.
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function, and that the victimwas a | aw enforcenent officer
engaged in the performance of his official duties (RS. 3472).
The State’s position was that “[e]ven if the defendant is
correct in his analysis that these three aggravating
circunstances are the sanme, the Florida Suprenme Court has held
that this concept of "inproper doubling’ relates only to a
trial judge's sentencing order and not to the instructions to
the penalty phase jury” (1d.) (enphasis added). Additionally,
the State argued that the avoiding arrest and hindrance of a
governnmental function circunstances “can be separate” and thus
did not violate the proscription against doubling in terns of
the judge’ s findings of fact (RS. 3473). During the
proceedi ngs thensel ves, the doubling issue as to the avoiding
arrest and disruption of governnental function was hotly
contested by both parties.? The State conceded that the judge
could not find all of the aggravators, but the proscription
agai nst doubling “is only for the judge. It is not for the
jury” (RS. 2918). The State also urged that the trial court
coul d “absol utely” consi der sonething not argued to the jury

(RS. 2921). The court also noted that “[t]here never is” a

28The trial court had ruled that the State would not be
permtted to have a jury instruction on the aggravating factor
of the victimbeing a |l aw enforcenent officer, as the factor
was not in existence at the tine of the offense (RS. 2934;
2977-78).
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factual determnation froma penalty phase jury as to what
aggravators or mtigators they found; rather, “[w hen they
cone back, the cone back with life or death. They don’t tel
me why, right? So, what difference does it make?” (RS. 2923).
The defense argued that “it would be error for themto

consi der separately and include in their weighing, two
factors, two aggravating factors supported by identical facts”
(RS. 2929). The defense also argued that if the jury was
going to be so instructed, the court needed to tell the jury
that “[i]f they come fromthe sane set of facts, you can’t
consider it double” (RS. 2930). The trial court then
responded “But it doesn’'t really matter, because | amthe one
who decides that” (1d.). Finally, the defense requested a
special verdict formin order for the jury “to tell us whether
or not they found themboth in that jury verdict” (RS. 2933).
The request for a special verdict was denied (id.), as was the

proposed instruction on doubling (RS. 2978).2°

2%On direct appeal, this Court acknow edged that, under
Castro v. State, 597 SO 2d 259 (Fla. 1992), “when requested,
a defendant is entitled to a limting instruction advising the
jury not to double the weight of nultiple aggravating
ci rcunst ances supported by a single aspect of the crine.”
Patten Il at 63 n.3. The Court, however, concluded that “[i]n
this case, no such instruction was requested.” 1d. This is
factually incorrect. Defense counsel submtted a proposed
i nstruction which nade the foll ow ng request:

YOU ARE NOT' PERM TTED TO USE THE SAME FACTS TO
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Consequently, during closing argunents, the prosecution
repeatedly told the jury that it could consider and find three
aggravating circunstances: prior violent felony, avoiding
arrest, and hindrance of governnental function. See RS. 3209
(“Those three aggravating circunstances are there”); RS. 3209-
10 (“you have to bal ance these three aggravating factors
versus mtigating factors that you are reasonably convi nced
exist”); RS. 3210 (“The three aggravating circunstances that
are there with those mtigating that you are considering, and
you have to see what bal ances out”). The jury was never told
it could not consider and wei gh factors supported by the sane

facts. However, following the jury' s recommendation, the

SUPPCORT MORE THAN ONE AGCGRAVATI NG Cl RCUMSTANCE
THEREFORE YOU ARE NOT PERM TTED TO WEI GH SEPARATELY
AND CUMULATI VELY AGGRAVATI NG Cl RCUMSTANCES SUPPCRTED
BY THE SAME FACTS.

(RS. 3803). The bottom of the proposed instruction
reveals that it was a defense request, and “refused” is
checked off (l1d.). During the proceedings below, this
proposed instruction was discussed at |ength, cul mnating
inthe following ruling by the trial court:

The defense request that you are not permtted to
use the sane facts to support nore than one
aggravating circunstance, therefore, you are not
permtted to weigh separately and cumul ative
aggravating circunstances supported by the sane
facts — that request is |likew se refused.

(RS. 2978).
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State, in an about face, urged the trial judge to nerge the
avoi di ng arrest and hi ndrance of governnmental function
aggravators “to be very, very cautious” (RS. 3321-22).
Following the State’s urging, the trial court nerged these two
aggravators (RS. 3838).

On appeal, M. Patton raised, as Argunent |V, that the
trial court erroneously based the inposition of the death
penalty on two aggravators arising fromthe sane set of facts

(Initial Brief of Appellant, Patten v. State, No. 74-318, at

58). In response, the State argued that the defense argunent
was “basel ess dribble” because, in fact, the judge did nerge
the factors at issue (Answer Brief of Appellee, Patten v.
State, No. 74-318, at 75). The Court rejected the doubling

argunent, holding that, under Suarez v. State, 481 So. 2d 1201

(Fla. 1985), the jury in M. Patton’s case was properly given
a list of “arguably rel evant aggravating factors fromwhich to
choose” and that it is “[t]he judge, on the other hand, [whoO]
must set out the factors he finds both in aggravation and
mtigation, and it is this sentencing order which is subject
to review vis-a-vis doubling.” Patten Il at 63 (quoting
Suarez, 481 So. 2d at 1209). Because the trial court’s
sentenci ng order “expressly stated” that he did not give the

two aggravators a doubling effect, there was no error. |d.
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As not ed above, the Court did acknow edge its recent decision
in Castro, but erroneously held that no such doubling
instruction was requested in M. Patton’s case.

This Court’s determnation in Suarez, followed in M.
Patton’s case--that jury instructions on aggravating
circunstances “sinply give the jurors a list of arguably
rel evant aggravating factors fromwhich to choose”--cannot
survive the reasoning and holding of Ring and Apprendi. Wen
jurors are determ ning the exi stence of aggravating
ci rcunst ances, they are not “sinply choosing” froma |ist
those factors which are “arguably relevant.” The rule of
Suarez clearly contenplates that the jury’s role is limted to
“choosing” sone factors fromthe list of aggravators, but that
it is the judge who “nmust set out the factors he finds both in
aggravation and in mtigation and it is this sentencing order
which is subject to review vis-a-vis doubling.” Suarez, 481
So. 2d at 1209. The denigration of the jury’'s role in the
finding of the necessary elenents for capital nurder cannot be
reconciled with Ring.

B. CONCLUSION. In light of the decision in Ring, M.

Patt on
submts that he is entitled to habeas relief. Mny of this

Court’s prior rulings on the various aspects of M. Patton’s
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claimnmust be revisited. M. Patton should be sentenced to
life inprisonment in accordance with the original penalty
phase reconmendation, or to any other relief as the Court
deens proper and just.

CLAIM ||

MR PATTON S APPELLATE COUNSEL FAI LED TO RAI SE
MERI TORI QUS | SSUES ON DI RECT APPEAL.

A | NTRODUCTI ON.
M. Patton had the constitutional right to the effective

assi stance of appellate counsel. Strickland v. WAshi ngton,

466 U.S. 668 (1984); Evitts v. Lucey, 469 U S. 387, 396

(1985).

1. Failure to Point Qut the Doubling Instruction.

As noted in Caiml, one of the issues raised on the
M. Patton’s resentencing appeal was the doubling of
aggravators. On appeal, this Court decided that its decision

in Castro v. State, 597 So. 2d 259 (Fla. 1992), was not

applicable to M. Patton because no doubling instruction was
requested by the defense. Patten Il at 63 n.3. This is
incorrect. Trial counsel did submt a proposed instruction
whi ch made the foll ow ng request:

YOU ARE NOT' PERM TTED TO USE THE SAME FACTS TO
SUPPCORT MORE THAN ONE AGCGRAVATI NG Cl RCUMSTANCE
THEREFORE YOU ARE NOT PERM TTED TO WEI GH SEPARATELY
AND CUMULATI VELY AGGRAVATI NG Cl RCUMSTANCES SUPPCRTED
BY THE SAME FACTS.
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(RS. 3803). The bottom of the proposed instruction reveals
that it was a defense request, and “refused” is checked off
(ILd.). The proposed instruction was di scussed at |ength,
culmnating in the followng ruling by the trial court:
The defense request that you are not permtted to
use the sane facts to support nore than one
aggravating circunstance, therefore, you are not
permtted to weigh separately and cumul ative
aggravating circunstances supported by the sane
facts — that request is |ikew se refused.

(RS. 2978). To the extent that appellate counsel failed to
bring to the Court’s attention that the appropriate
instruction was in fact nmade, counsel rendered prejudicially
deficient performance, and M. Patton would have been entitled
to relief under Castro.

1. Denial of Mdtion to Suppress Statenments. On Sept enber

2,

1981, M. Patton was arrested by officers fromthe M am
Police Departnment. Defense counsel filed a notion to suppress
statenents, alleging significant Fifth, Sixth, and Fourteenth
Amendnent violations (R 65-67). Prior to suppression
heari ng, the prosecutor conceded that sone of M. Patton's
statenents were inadm ssible (R 197-198). At the suppression
heari ng, Sergeant Bohan testified to what occurred foll ow ng
M. Patton's arrest:

Q Did there cone a tinme when a person identified
to you as Robert Patten was brought to you under
arrest?

A Yes, sir.

Q About what tine was that?

A Approxi mately 5:30 P. M

THE COURT: \What date now is that?
THE W TNESS: Second Septenber, 1981

Q [By M. Waksman] He was brought to you about
5:00 P.M?

A At 5:40.
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Q And about what tinme was it that the victimin
this case, Police Oficer Broom-- what tinme it that
you saw the body of Police Ofice Broomin the
vicinity of 3rd Avenue and 11th Street?

A Approxi mately 10:00 A M

Q It took about seven - seven and a half hours
until M. Patten was arrested?

A. Yes, sir.

Q WI1l you please tell us where it was you saw
him under what circunstances, M. Patten?

A Robert Patten was brought into the Hom cide
interview roomby two other detectives. After being
pl aced under arrest, nmyself and Detective Hector
Martinez attenpted to conduct an interview with the
Def endant .

Q Tell us the first thing you said or Detective
Martinez said to M. Patten.

A. Det ective Martinez read the Def endant his
Constitutional Rights froma Constitutional Rights
Form

When Detective Martinez got to the
Constitutional R ght stating: "Do you want an
attorney to be present," the Defendant stated that,
"Yes," he wanted an attorney. He was not going to
answer _any questions w thout one.

Q QG her than the one matter that M. Berger
al luded to a nonent ago, were any questions asked of
M. Patten by you or Detective Martinez?

A No.

After he stated he wanted his attorney present
we didn't ask himany questions other than his nane,
date of birth and infornation |like that for the
Arrest Report.
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Q What was the next thing that happened after he
said he wanted a | awer?

A. Detective Martinez, in ny presence, still in the
sane interviewroomfilled out an Arrest Report.

Q Who was in this interview roonf

A Mysel f, Detective Martinez, Ernest Vivian,
approximately three or four mnutes later, and the
Def endant .

Q Nobody el se was in the roonf

A No.

Q Were any threats, prom ses or coercion used upon
t he Def endant by you or the other two police

of ficers?

A No, sir.

Q Anybody raise their voice and yell at hin®

A No, sir.

Q How woul d you characterize your exchange of

wor ds between himand yourself and the other
officers?

A. Just normal conversation.

Q When Detective Martinez was preparing the Arrest
Report, what, if anything, did M. Patten do or say?

A. He asked what the charges were.

Q At that tine | told himhe was being arrested
for first deqgree nurder, arned robbery and use of a
firearmin the comm ssion of a felony.

Q When you said this to the Defendant, did he nake
any response?
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A. Not right away, but he | ooked at a wanted
bulletin that Detective Martinez was using to fill
out the Arrest Report.

Q Could you tell us what this "Wanted Bull etin"
was prepared for?

A. It was prepared for our unit with the picture of

the Def endant, stating that he was wanted for the
shooting of Oficer Broom and it gave the case
nunber, the date and tine.

Q Was this one of the | eads that you put out to
the other police officers to indicate to them who
you wanted arrested?

A Correct.

It was at that tinme that the Def endant | ooked at

that wanted bulletin and said sonething like:
"Murder of a police officer, that's heavy. "1l fry
for this."

Q Was that statenment made in response to any
gquestioning by your or any other police officer?

A No.
Q Did the Defendant nake any other statenent after
t hat one?

A. He said to Detective Martinez as Detective

Martinez was witing out the Arrest Report: " That
will be the |last one vou will do on ne. | dealt" --
sonething -- "l dealt ny last deal with this one."

Then | asked himwhat did he mean with "dealt
his |last deal" and he said sonething to the effect:
"I will go through the bug house or clear through
the electric chair, but | won't admt ny quilt to

ou guys."

The witness later provided nore detail regarding M.
Patton's request for an attorney:
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Q Sergeant Bohan, when the Defendant requested the
-- when the Defendant told you he wanted a | awer
when he was read his Mranda Rights, did he indicate
an_attorney by nane?

A. Not right away?

Q Did he subsequently nention the nane of an
attorney?

A Yes, he did.

Q Wio was that?

A Russel | Spatz.

Q You know who that man is?

A Yes.

Det ective Bohan further testified to statenents all egedly
made by M. Patton when the door to the interrogati on room was
open:

Q Did the Defendant ever nmake any statenments when
t he door was opened on any one of those occasions?

A One tine, | think when Sergeant Vivian either

came to the roomor was | eaving, the Defendant

| ooked out the door. His back was to the door. He

turned, | ooked out the door. At that tine | believe

a Sergeant and Li eut enant Murphy were standing

outside the room At this point he says, "Ch, sure,

everybody wants to ook at a cop killer." At that

poi nt we closed the door again.

The detective also detail ed what occurred when M. Patton
was brought to the bathroomto urinate:

Q Did you ever take the Defendant to the nmen's
roonf

A Yes.
Q VWhat was the purpose of that?

A He had to urinate and we also told himthat we
were going to take the clothes that he had on into
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evi dence and that we were going to give hima change
of clothes in the nmen's room

Did you take his cl othes?
Yes.

Q
A
Q Did you give himother clothes?
A Yes.

Q

Did you ask one of the technicians to prepare
any physical tests on the Defendant at that tine?

A. Yes.

In the men's roomwe -- | advised the Def endant
that we were going to swab hi s hands.

At that point as |I.D. Technician Richard Badili
started to swab the Defendant's hands, the Defendant
said, "I know what that's for, that's for
ballistics, but you won't get anything."

Det ective Bohan testified that the statenents all egedly
made by M. Patton were made within the first twenty (20)

m nutes of his presence (R 209), yet indicated that M.
Patton was in his presence a total of two and one half (2 1/2)
hours (R 217). The detective explained to the court that,
while the statenents were nmade within the first twenty
mnutes, it was necessary to keep M. Patton in the
interrogation roomfor two hours because he was waiting for
Detective Martinez to finish witing the arrest report (R
211). Detective Bohan al so expl ained that Detective Mrtinez,
during the two hours needed to fill out the arrest report, was
usi ng the Wanted Poster which M. Patton had noticed because
the poster "had the date of birth of the Defendant on it, the
hei ght and wei ght, |ast known address, things like that" (R
211).

On cross-exam nation, Detective Bohan affirned that M.
Patton asked for an attorney "[r]ight when we started to read
himhis Constitutional R ghts" (R 215). It was Detective
Martinez who was reading the Mranda formto M. Patton, and
M. Patton did not sign the formwaiving his rights (R 216).
The w tness acknow edged that five (5) or ten (10) m nutes had
passed between the first time M. Patton asked for his
attorney, and the second request when he nentioned attorney
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Russel |l Spatz by name (R 216-217). Following M. Patton's
request for M. Spatz, "[t]he three of us left to get him[M.
Patton] cigarettes, to get himcoffee, to get himsoda, to get
himwater. | did not |eave to call an attorney" (R 217).
During the two and a half hour period of tinme in which M.
Patton was in the presence of the officers, the detective
testified that they were attenpting to ascertain "[j]Just his
name, address, date of birth, height, weight" (R 218),
despite the fact that this was the purported reason for having
the wanted poster laying on the table in front of M. Patton.
Following the interrogation, M. Patton was transported to the
Dade County Jail; contact was nmade with the booking officer at
the jail, but no one ever indicated to the officer that M.
Patton had invoked his right to an attorney. Detective Bohan
did notice "scratches" on M. Patton's arns, but testified
that he did not know "if they were track marks or not" (R
221).

Foll owi ng the testinony of Detective Bohan, no further
evi dence was adduced. The other |aw enforcenent officers were
never called by defense counsel to testify to their
involvenent in the interrogation of M. Patton. The trial
court issued the follow ng ruling regarding the suppression of
the statenents:

| believe that there were three sets of statenents
made concerning the police officers which was
summari zed or proffered through Sergeant Bohan's
testi nony.

Let's first take up the statenents relating to the--
what | refer to as the inform ng himhe has charges.

In that regard I find the follow ng facts occurred:
When the Defendant -- first of all, | find, as
correctly stated by Defense Counsel, that when the
Def endant was read his Mranda Rights at the tinme of
hi s apprehension at the Cty of Mam Hom cide
office, that he invoked his right to counsel. That
i s unequi vocal by the record and the Court comrends
t he candi dness of the police officers in their
procedures in advising himof this right.

However subsequently, when the police officers were
actual ly going through the actual booking and arrest
procedures, at one point when Sergeant Martinez was
preparing an arrest form-- of course, | don't have
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the transcript. [I'mgoing by ny notes. He was
asked by the Defendant, "Wat were the charges for?"

Bohan told himthe charges which were basically
first degree nurder. There was a period of tine
where he said nothing | think is critical and he did
not answer, in Sergeant Bohan's words, right away.
He | ooked at the bulletin which was of him

Then Patten said, "Murder of a police officer,
that's big, I wll fry for this."

And there were further comments by him "That w |l
be ny last one. | dealt ny last deal with this
one."

At whi ch point Sergeant Bohan asked what did he nean
by that, then he responded, "I will go through the
bug house or the chair, but I won't admt to you
anything,"” or words to that effect.

That's the first statenment.

Then, subsequently, there was a second statenent
made in Lieutenant Mirphy's presence, Sergeant

Vi vi an, Sergeant Bohan, with the door open to the
Hom cide O fice he was sitting in. The Defendant
| ooked out the door and the Defendant said, "Oh
sure, everyone wants to |l ook at the cop killer.

Cl ose the door."

At which point the police officer closed the door.

The first statement, which | will consider |Iike what
| will call the swab statenent or bathroom st atenent
occurred when he was bei ng swabbed by the police

of ficers during the booking procedure when he was
having his clothes taken off because they were
trying to get information or evidence fromit. At
whi ch point he said in Richard Badali's presence, "I
know what that's for and you won't get anyt hing.

So, basically, we are concerned with three sets of
statenments to the police officers.
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My conclusions of |aw are as follows: Under M randa
versus Arizona, 384 U. S. 474, repeat, 384 U S. 474,

| agree with Defense Counsel when the right to
counsel is raised by the accused it is the
responsibility of those charged with his custody to
see to it that he obtains an attorney and until that
obligation is discharged the interrogation nust be
suspended.

In this case, the testinony shows that M. Patten
sought to consult with his attorney and expressed
his desire not to provide a statenent.

Moreover, he did so in a custodial setting. Under
t hese circunstances, the police should not have
pursued their interrogation until an attorney was
present and, indeed, the police officers did not
pursue an interrogation.

Here the police proceeded only to performroutine
functions necessary to conplete the standard "Arrest
and booking procedures,” to-wit: advise the

Def endant of the charges at his request and
fingerprinting him There was no further
interrogation in the nmeaning of interrogation as
defined in Mranda and I nnis.

And for the record, | would like to quote first from
Innis which | think is critical. | quote from--
strike that -- Rhode Island versus Innis, the
fol | ow ng:

"The term " Interrogation' under Mranda refers not
only to express questioning, but also to any words
and actions on the part of the police officers," and
underlined it, "other than those normally attended
to arrest and custody."

Moreover, in the case of Edwards versus Arizona, the
follow ng definition is given:

"An accused having expressed his desire to deal with
the police only through counsel is not subject to
further interrogation by the authorities until
counsel has been made avail able to hi munless the
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accused, hinself, initiates further conmmunicati on,
exchanges or comunications with the police."

In the present case | make the follow ng factual
findings: Nunber one, the procedures involved
herein were those normally intended for arrest and
cust ody procedures.

Nunber two, except for the one remark made by Bohan
and his response, the police would not reasonably
expect this statenent to be made.

Nunmber three, the Defendant initiated all statenents
wi thout interrogation by the police.

Nunber four, that all statenents were nade freely
and voluntarily and spontaneously by the Defendant.

Therefore, as to the statenents nade by the police

officers, with the exception of the statenent to in
response to Sergeant Bohan, the Mtion to Suppress

is denied on that ground.

As to the statenents nade to the | ady invol ved,

Car ol yn Beaver, Departnent of Corrections, they are
all suppressed as the State has stipul ated; however
| find all statenments were freely and voluntarily
made under Harris versus New York.

(R 435-40).

The court's ruling stands in contrast to the law. In
McNeil v. Wsconsin, 111 S. C. 2205 (1991), and Mnnick v.
M ssissippi, 111 S. C. 486 (1990), the Court clarified its
earlier holding in Edwards v. Arizona, 451 U. S. 477 (1981), a

case relied upon by the trial judge. "The issue in the case
before us is whet her Edwards protection ceases once the
suspect has consulted wth an attorney.” Mnnick, 111 S. C

at 488. In Mnnick the Suprene Court's 6-2 majority concl uded
t hat :

Further, an accused who requests an attorney,
"havi ng expressed his desire to deal wth the police
t hrough counsel, is not subject to further
interrogation by the authorities until counsel has
been nmade available to him unless the accused
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hinmself initiates further conmmuni cation, exchanges,
or conversations with the police."

Mnnick, 111 S. C. at 489.
In McNeil, the Court held:

In Edwards v. Arizona, 451 U S. 477, 101 S. C

1880, 68 L.Ed.2d 378 (1981), we established a second
| ayer of prophylaxis for the Mranda right to
counsel ; once a suspect asserts the right, not only
must the current interrogation cease, but he may not
be approached for further interrogation "until
counsel has been nade available to him" 451 U. S.,

at 484-485, 101 S.Ct. at 1884-1885—which neans, we
have nost recently held, that counsel nust be
present, Mnnick v. Mssissippi, 498 US. ----, 111
S. C. 486, 112 L.Ed.2d 489 (1990). |If the police
do subsequently initiate an encounter in the absence
of counsel (assuning there has been no break in
custody), the suspect's statenents are presuned
involuntary and therefore inadm ssible as
substantive evidence at trial, even where the
suspect executes a waiver and his statenments woul d
be considered voluntary under traditional standards.

This is "designed to prevent police from badgering a
defendant into waiving his previously asserted
Mranda rights,” Mchigan v. Harvey, 494 U S. 344,
350, 110 s.¢. 1176, ----, 108 L.Ed.2d 293 (1990).
The Edwards rul e, noreover, is not offense-specific;
once a suspect invokes the Mranda right to counsel
for interrogation regarding one of fense, he may not
be reapproached regardi ng any of fense unl ess counsel
is present. Arizona v. Roberson, 486 U S. 675, 108
S.Ct. 2093, 100 L.Ed.2d 704 (1988).

111 S. C. at 2208 (enphasi s added).

M. Patton's statenents nust be suppressed as
violative of Edwards as explained in Mnnick and MNeil.
Thus, appellate counsel’s failure to raise--on either the
original appeal or the resentencing appeal --the denial of
M. Patton’s notion to suppress was prejudicially
deficient performance, and habeas relief is warranted.

2. Failure to Raise Proportionality. Appellate
counsel unreasonably failed to raise the issue of
proportionality in both the original appeal and the
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resentenci ng appeal .3 To a certain extent, this Court also
erred in failing to address the issue sua sponte, as it is the
i ndependent duty of the Court to conduct such an anal ysis
whet her raised by counsel or not. See Ocha v. State, 2002
Fla. LEXIS 1398 (Fla. June 27, 2002); Morton v. State, 789 So.
2d 324, 334 (Fla. 2001). Indeed, proportionality reviewis a
“uni que and highly serious function of this Court, the purpose
of which is to foster uniformty in death-penalty |law”
Tillman v. State, 591 So. 2d 167, 169 (Fla. 1991). To the
extent that this Court erred in carrying out its duty to
review M. Patton’s sentence for proportionality, M. Patton
did not receive the appellate review to which he was
constitutionally entitled. See Parker v. Dugger, 111 S. O
731 (1991).

“The death penalty is reserved only for those cases where
t he nost aggravating and | east mtigating circunstances
exist.” Morrison v. State, 818 So. 2d 433 (Fla. 2002). By

any definition, M. Patton’s case does not fall in the class
of cases that can be classified as the “npbst aggravating” and
“least mtigating.” Wile not discounting the severity of the

death of a |l aw enforcenent officer, that fact al one does not
make the crine the “nost aggravating” and “least mtigating”

of all crimes for which the death penalty has been i nposed.
See, e.qg. Fitzpatrick v. State, 527 So. 2d 809 (Fla. 1988). A
proper proportionality analysis “requires a discrete analysis
of the fact,” Terry v. State, 668 So. 2d 954, 965 (Fla. 1996),
and a qualitative, as opposed to a quantitative, review of the
aggravation and mtigation. Ocha, supra, at *23.

In M. Patton’s case, the trial court found two
aggravating circunmstances: prior violent felony (a 1975 arned
robbery and a cont enpor aneous conviction for arned robbery),
and the hindrance of the | awful exercise of a governnenta
function (RS. 3838). The court noted that the defense had
present ed evidence of statutory mtigation, although the court
rejected such evidence (RS. 3839). The trial court also found
that M. Patton was abused as a child and had abused drugs
(1d.).* In light of the record and the substantial mtigation

%The failure to raise the issue of proportionality during
the original proceedings was particularly prejudicial, as the
remedy woul d have been the entry of a sentence of life
i nprisonnment, as opposed to the jury resentencing ordered by
the Court based on the error it found.

s1The court concluded that “child abuse many years before
did not make M. Patten kill Oficer Brooni (ld.). The
court’s failure to acknow edge the mtigating nature of the

53



presented by the defense, M. Patton submits that the death
sentence shoul d be vacated as being di sproportionate.
Appel | ate counsel’s failure to raise this issue was
prejudicially deficient under the Strickland standards, and,
accordi ngly, habeas relief should issue.
CONCLUSI ON

Based on the foregoing argunents, M. Patton respectfully
requests that the Court issue the wit of habeas corpus in his
case, or any other relief as deened just and proper.
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kind of severe child abuse that M. Patton endured, and its
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