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CLAI M |
The first—and pri mary—argunent advanced by the Respondent
is that, inits view, the Court’s decisions in Bottoson v.
Moore, 833 So. 2d 693 (Fla. 2002), and King v. Mdore, 831 So.
2d 143 (Fla. 2002), “rejected the claimthat Ring [v. Arizona,
122 S. C. 2428 (2002] applies to Florida's capital sentencing
schene” (Response at 2). O course, this Court held no such

thing in either Bottoson or King.! Rather, the per curiam

lRespondent al so suggests that Ring is not retroactive,
relying on selected state and federal cases (Response at 3-5).
Respondent does not point out, however, that the federal cases
relied on by Respondent apply the federal retroactivity
anal ysis of Teague v. Lane, 489 U. S. 288 (1989). Likew se,
the states which issued the decisions cited by Respondent
(Response at 4), have al so adopted the federal Teague anal ysis
for retroactivity, as is clear froma readi ng of those
deci sions. Florida, however, does not use the Teague anal ysis
but rather the test set forth in Wtt v. State, 387 So. 2d 922
(Fla. 1980). As noted in his petition, M. Patton submts
that Ring is retroactive under Wtt. The State s argunents
otherwi se are effectively foreclosed by the Bottoson and King
deci sions, wherein the majority of the justices denied relief
W t hout any di scussion of the non-retroactivity of Ring.
Certainly, if there was any validity to the State’s
retroactivity argunent, it would have been di scussed or
addressed in Bottoson and/or King. In any event, M. Patton
submts that Ring clearly neets all the criteria of Wtt. As
di scussed by Justice Shaw in his opinion in Bottoson, Ring is
a decision that emanated fromthe United States Suprene Court,
its holding is constitutional in nature as it as it “goes to
the very heart of the constitutional right to trial by jury,”
and it is of fundamental significance. Bottoson, 833 So. 2d
at 717. Justice Lewis’ opinion in Bottoson also classifies
the decision in Ring as setting forth a “new constitutional
framework.” 1d. at 725. In King, Justice Pariente also
observed that the application of the Sixth Amendnent right to
jury trial to capital sentencing was “unanticipated” by prior

1



opi nion of the Court in those cases held that the Florida
death penalty schene is not, in and of itself, invalid under

Ri ng because the United States Suprene Court did not renmand

M. Bottoson’s and M. King's cases in light of Ring, and that
the Supreme Court had not overruled a nunber of its other

precedent. Bottoson, 833 So. 2d at 694-95; King, 831 So. 2d
at 144. As the various concurring opinions in Bottoson and
Ki ng make cl ear, however, this is a far cry from saying that
the Court found that Ring has no applicability to Florida.
Every Justice on the Court at the tinme concurred separately in
Bottoson and, with the possible exception of Justice Harding,
seem ngly recogni zed that Ri ng does have application for
certain death sentences under Florida's schene.?

Moreover, in Bottoson, several nenbers of the Court
inplicitly and explicitly raised serious questions about the

continuing validity of Florida’s schene allowing a trial judge

case | aw upholding Florida s death penalty statute, and that
Apprendi, the case which was extended by Ring to capital
sentenci ng, “inescapably changed the | andscape of Sixth
Amendnent jurisprudence.” King, 831 So. 2d at 149.

2Justice Harding’s views on cases goi ng beyond the per
curiam hol ding of Bottoson and its progeny are not known. As
he explained in Bottoson, he would “l eave the argunents on
i ssues that are not dispositive to the resolution of this case
to the awers who franme the issues by their briefs and argue
for their resolution in a reviewng court,” Bottoson, 833 So.
2d at 695-96 (Harding, J., concurring).

2



to override a jury’'s recommendation of life inprisonnment.2® In
his opinion concurring in result only, Justice Lew s provided
the nost explicit discussion as to his concerns of the ongoing
vitality of the jury override in Florida in light of Ring:

Bl i nd adherence to prior authority, which is
inconsistent wwth Ring, does not, in nmy view,
adequately respond to, or resolve the challenges
presented by, the new constitutional franmework
announced in Ring. For exanple, we should

acknow edge that although decisions such as Spazi ano
v. Florida, 468 U. S. 447 (1984), have not been
expressly overruled, at |east that portion of

Spazi ano which would allow trial judges to override
jury recommendations of |ife inprisonment in the
face of Sixth Amendnent chall enges nust certainly
now be of questionable continuing vitality.

SEven prior to the Cctober Bottoson and King deci sions,
menbers of the Court have expressed sonme doubt as to the
continuing validity of the override in light of both R ng and
Apprendi. See MIls v. More, 786 So. 2d 532, 545 n.8 (Fl a.
2001) (Pariente, J., dissenting) (“a jury s recommendation of
life mght, under a |ogical extension of the reasoning in
Apprendi, preclude a trial court fromoverriding a jury’'s life
recommendation”); Bottoson v. Myore, 824 So. 2d 115, 121 (Fl a.
2002) (Pariente, J., concurring) (“Ring casts substanti al
doubt on the constitutionality of our scheme to the extent
that it permts a judge to override a jury recommendation of a
life sentence. Wen a jury recommends a life sentence, the
trial court and this Court have no way of know ng whet her or
not the jury has found the exi stence of any aggravators or has
found that the mtigating circunstances outweigh the
aggavators. Although a life recomendation is not involved in
this case, we needed to determne if that aspect of the
statute can be addressed w thout rendering the entire schene
unconstitutional”).



Bottoson, 833 So. 2d at 725. Al though Bottoson did not
involve a jury recommendation of life and thus “we are not
required to face this issue directly today,” Justice Lew s
unequi vocal |y concl uded that “we should not suggest the
continuing validity of the concept of trial courts overriding
jury recommendations of |ife inprisonnent in these cases.” |d.
at 726. This is so because, in Justice Lews’ view, “a
| ogi cal reading and conparison of the texts of Spaziano and
Ri ng opi ni ons produces an inescapable conflict.” 1d.

The fundanental reason underlying Justice Lewi s’ concern
about the validity of the override in light of Ring is the
| anguage in Ring which “counsels that this Court cannot all ow
a sentencing judicial officer to find aggravating factors
contrary to the specific findings of a jury on those
aggravating factors and override jury recommendations of life
inprisonnment.” Id. at 726. In other words, in Justice Lew s’
view, if Ring stands for the proposition that penalty phase
juries nust make findings of the aggravating factors, “a trial
judge may not sinply dismss the jury’ s recomendati on based
upon these findings and do precisely what Ring prohibits.”
ld. at 728. “Atrial court sinply cannot sentence a defendant
to death though findings of fact rendered conpletely w thout,

and in the case of a jury override, directly contrary to, a
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jury’'s advice and input . . . [Under Rng, [ajury's] life
recomendati on nmust be respected.” 1d. at 728.

The underlying concern in Justice Lewi s’ opinion about
the lack of requisite fact-findings made by Florida penalty
phase juries is also reflected in the opinions of several
ot her nenbers of the Court.* Indeed, a mgjority of the
justices concurring in result only expressed concern that
because Florida's statute fails to provide that the jury nmake
the requisite findings of aggravation under Ring and Apprendi,
Florida’s statute runs afoul of the Sixth Arendnent. See
Bottoson, 833 So. 2d at 704-10 (Anstead, C. J., concurring in
result only); id. at 711-18 (Shaw, J., concurring in result

only); id. at 719-25 (Pariente, J., concurring in result

sJustice Harding’s opinion did not discuss the override
issue at all. Justice Wells’ opinion did not squarely address
the issue of the override, except to note that in R ng, the
Suprenme Court did not overrule cases such as Spaziano and
Harris v. Al abama, 513 U. S. 504 (1995), both of which
addressed override issues. Bottoson, 833 So. 2d at 697.
Justice Quince explicitly refused to engage in a discussion
about the continuing validity of the override because the
i ssue was not before the Court in the Bottoson case. 1d. at
701-02. M. Patton would note that, as to Harris v. Al abama,
the Ring decision indicates that at |east one nenber of the

Harris Court would change his vote. 1In his opinion concurring
in the judgnent in Ring, Justice Breyer wote that “[a]lthough
| joined the majority in Harris v. Al abama, | have cone to

agree with the dissenting view, and with the related views of
others upon which it in part relies.” R ng, 122 S. . at
2446 (Breyer, J., concurring in the judgnent).



only). Wiile this failure in the statute applies to jury
recomendations of |life or death, the problemis sinply

hi ghlighted in the context of a jury recomendation of |ife,
where there is no indication that the jury found any
aggravating circunmstance to exist, nmuch | ess the additional
requirenents for death eligibility under Florida s sentencing
schene.

It is clear that a majority of the Court has expressed
doubts about the continuing validity of Florida's statute
which permts, and permtted at the tinme of M. Patton’s
trial, a judge to expressly reject the recommendation of life

by the jury.> In M. Patton’s case, no one has any idea what,

5As noted in Ring, four states—Florida, Al abama, Del aware,
and | ndi ana—have so-called “hybrid systens” in which a jury
renders an advi sory recommendati on but the judge nakes the
ultimate sentencing determnation. Ring, 122 S. C. at 2442
n.6. According to information set forth in the Death Penalty
I nformation Center website (ww. deat hpenaltyinfo.org), as a
result of the grant of certiorari in Ring, the Indiana
| egi sl ature passed new | aw effective July 1, 2002, providing
t hat unani nous jury votes for death or life wthout parole are
bi nding on the judge. Followi ng the decision in Ring,
Del aware’ s | egi slature also changed its statute to now give
jurors sole authority to unani nously decide death eligibility.
Wiile M. Patton is presently unaware of any pendi ng
| egislation in Al abama, he would note that in the recent
decision of Ex Parte Carroll, 2002 Ala. LEXIS 285 (Al a. Sept.
20, 2002), at |east one nenber of the Al abama Suprene Court
indi cated that an override death sentence should be vacated in
light of Ring. [d. at *10-*11 (Mbore, C. J., concurring in the
result) (“In light of the United States Suprene Court’s recent
decision in Ring . . . | concur in the result”).



if any, aggravators were “found” by the jury, whether the jury
“found” that “sufficient aggravating circunstances exist” to
justify the inposition of death, and whether the jury “found”
that there are insufficient mtigating circunstances to
out wei gh the aggravating circunstances. These are the three
requi site factual findings that nust be nade under Florida’
statute in order to make M. Patton death eligible (Petition
at 14-15). However, under Florida's schene, a Florida jury’'s
advi sory recommendation “is not supported by findings of fact
Florida’s statute is unlike those in states where the
jury is the sentencer and is required to render speci al
verdicts with specific findings of fact.” Conbs v. State, 525
So. 2d 853, 859 (Fla. 1988) (Shaw, J., concurring). Under
Florida practice, “both this Court and the sentencing judge
can only speculate as to what factors the jury found in making
its recomendation.” [d. The United States Suprenme Court too
has recogni zed that “the jury in Florida does not reveal the
aggravating circunstances on which it relies.” Sochor v.

Florida, 504 U S. 527 (1992).

Respondent argues that the jury did not render a life
recommendation in M. Patton’s case (Response at 7-8).

However, this is not what the State argued on direct appeal;




rather, the State urged the Court to treat the jury’'s 6-6 tie
as a life recommendation. Patten v. State, 467 So. 2d 975, 980
(Fla.), cert. denied, 474 U S. 876 (1985) (“W do not find it
appropriate to treat the jury recommendation as a life
recomendation and the trial judge' s sentence as a jury
override, as urged by the state”). Respondent asserts that
nothing in Ring affects the Court’s determ nation on direct
appeal, yet, in circular reasoning, asserts that “[w hen the
jury recommends death, it necessarily finds an aggravating
factor to exi st beyond a reasonabl e doubt and satisfies the
Si xth Anmendnent as construed in R ng” (Response at 13)
(enphasis added). |If a jury recommendi ng death “necessarily”
finds the existence of an aggravating circunstance, the
opposite must also be true: if ajury returns with alife
recommendati on—er a 6-6 vote—+t also “necessarily” finds that
the State has not proved the existence of an aggravating
factor beyond a reasonabl e doubt (or makes a finding that any
aggravators are not sufficiently weighty to warrant the

i nposition of death, which is one of the factual predicates it
must nmake under Florida s capital sentencing schene).
Respondent’ s own argunent denonstrates that M. Patton is

entitled to relief.



Mor eover, the “exception” to the rule announced in
Apprendi, relied on by Respondent (Response at 15), does not
apply to a weighing state such as Florida. See Anendarez-
Torres v. United States, 523 U. S. 224 (1998). Three of this
Court’s Justices have indicated that the existence of a
cont enpor aneous fel ony conviction and/or a prior crine of
vi ol ence serves as a basis for denying relief under R ng and
Apprendi. See Bottoson, 833 So. 2d at 75 (Shaw, J.,
concurring in result only); id. at 722 (Pariente, J.,
concurring in result only); id. at 704 n.18 (Anstead, C. J.,
concurring in result only). However, under Florida |l aw, the
mere exi stence of an aggravating circunstance does not nake a
defendant eligible for the death penalty. Rather, Florida
Statute Section 921.141 (3) requires the trial judge to make
three factual determ nations before a death sentence nay be
i nposed. The trial judge (1) nmust find the existence of at
| east one aggravating circunstance, (2) nust find that
“sufficient aggravating circunstances exist” to justify
i nposition of death, and (3) nust find that “there are

insufficient mtigating circunstances to outweigh the

aggravating circunstances.” |If the judge does not make these
findings, “the court shall inpose a sentence of life
i nprisonnment in accordance with [Section] 775.082.” |d.

9



(enphasi s added). Hence, under a plain reading of the
statute, it is not sufficient that an aggravating circunstance

is merely present because Florida is a weighing state.®

M. Patton also submts that the holding of Al nendarez-
Torres did not survive Apprendi and Ring. In Apprendi,
Justice Thomas, whose vote was decisive of the five-to-four

deci sion in Al nendarez-Torres, announced that he was receding

from his support of Al nendarez-Torres.’” The Apprendi mgjority

6. For exanple, on several occasions, this Court has
determ ned that the weight of a defendant’s prior crinme of
vi ol ence mtigates against that defendant’s eligibility to be
sentenced to death. See Jorgenson v. State, 714 So. 2d 423,
428 (Fla. 1998) (“The State presented and the trial court only
found one aggravating factor in this case—Jorgenson’s 1967
prior conviction for second-degree nmurder. The facts of the
prior conviction mtigate the weight that a prior violent
felony would normally carry”); Chaky v. State, 651 So. 2d
1169, 1173 (Fla. 1995) (death penalty disproportionate when
t he | one aggravator based on a prior violent felony was
mtigated by the facts surrounding the previous crine). Thus,
a defendant’s prior violent felony is also a matter to be
wei ghed by the jury in a Florida death penalty sentencing
phase, and is equally subject to the stringent wei ghing
process that Florida's sentencing schene requires in order for
a defendant to be found eligible for the death penalty.

The five-Justice majority in Al nmendarez-Torres was
conprised of Justices Breyer, Rehnquist, O Connor, Kennedy,
and Thomas. The first four of these were the dissenters in
Apprendi . The dissenters in Al nendarez-Torres were Justices
Stevens, Souter, Scalia, and G nsburg, all of whomare in the
Apprendi majority. Between 1998 and 2000, Justice Thomas
changed hi s thinking about the appropriate analysis to
determ ne what an “elenent” of a crine is and accordingly
di savowed his vote in Al nendarez-Torres. |In his Apprendi
concurrence, Justice Thomas described his change of m nd:

10



found it unnecessary to overrule Al nendarez-Torres explicitly
in order to decide the issues before it, but acknow edged t hat
“it is arguabl e that Al nendarez-Torres was incorrectly
decided.” Apprendi, 530 U.S. at 489. It then went onin a
footnote to add to “the reasons set forth in Justice SCALIA s
[ Al mrendar ez- Torres] dissent, 523 U S. at 248-60,”" the
observation that “the [Al nendarez-Torres] Court’s extensive

di scussion of the term‘sentencing factor’ virtually ignored

t he pedigree of the pleading requirenment at issue,” which
drives the Sixth Arendnent ruling in Apprendi. Apprendi, 530

US at 489 n.15.8

“IQne of the chief errors of Al nendarez-Torres
— an error to which I succunbed — was to attenpt to
di scern whether a particular fact is traditionally
(or typically) a basis for a sentencing court to
i ncrease an offender’s sentence . . . For the
reasons | have given [here], it should be clear that
this approach just defines away the real issue.
What matters is the way by which a fact enters into

the sentence. |If a fact is by law the basis for
i nposi ng or increasing puni shment — for establishing
or increasing the prosecution’s entitlenment — it is

an el enent.
Apprendi, 530 U. S. at 520-21.

8The majority opinion in Al nmendarez-Torres notably relied
on MM Ilan v. Pennsylvania, 477 U S. 79 (1986), and, in so
doi ng, refused to distinguish between a “sentencing factor
[that] triggered a mandatory m ni num sentence” in McMI | an
and a “sentencing factor . . . [that] triggers an increase in
t he maxi num perm ssive sentence” in Al nendarez-Torres. 523
U S at 224. That aspect of Al nendarez-Torres has, of course,
now been explicitly repudiated. See Haris v. United States,

11



At the sane time, the Apprendi majority did explicitly
restrict whatever precedential force Al nendarez-Torres ever
had to the status of a “narrow exception to the general rule”
that every fact which is necessary to enhance a cri m nal
def endant’ s maxi num sent enci ng exposure nust be found by a
jury—an exception [imted to the “unique facts” in Al nendarez-
Torres. The unique facts of Al nendarez-Torres were that the
def endant pl eaded guilty to an indictnent charging that he had
returned to the United States after having been deported and,
in addition, admtted that he had been deported because he was
previ ously convicted of three aggravated felonies. He thus
elected to forgo a trial and accept an uncontested
adj udication of his guilt for a crinme by definition included
the felony convictions later used to enhance his sentence.
Not hi ng about the priors—any nore than anything el se about the
el ements of the crinme of reentry after deportati on—+enai ned
for ajury totry in light of the defendant’s guilt plea.

This should be contrasted to Florida, where a capital jury is
to weigh the felony conviction to determne its sufficiency
together wth other aggravation and mtigation.

Respondent does not discuss M. Patton’ s other argunents.

For exanple, it does not discuss Ring's inplications on the

122 S. C. 2406, 2419 (2002) (decided together wthRing).
12



jury instructions as to the “advisory” role of the jury during
a capital sentencing phase (Petition at 26-28), the erroneous
jury instruction which inperm ssibly shifted the burden of
proof (Petition at 28-31), and the doubling argument (Petition
at 31-36). The lack of any response nust be taken as a
concession that M. Patton’s argunents have nerit, and thus
relief is warranted.

CLAIM ||

As to M. Patton’s argunent that appellate counsel failed
to point out to the Court that his counsel had indeed
requested a doubling instruction (Petition at 36-37),
Respondent argues that appellate counsel was not ineffective
because Castro v. State, 597 So. 2d 259 (Fla. 1992), did not
come out until after M. Patton’s 1989 resentencing and t hat
in Wiornos v. State, 644 So. 2d 1000, 1007-08 (Fla. 1994), the
Court announced that Castro would be applied prospectively
only (Response at 19).

Respondent m sunderstands M. Patton’s claim |In M.
Patton’s resentenci ng appeal, the Court determ ned that Castro
did not apply to M. Patton’s case not because it had not been
decided at the tinme of M. Patton’s resentencing, but rather
it did not apply because no doubling instruction had been

requested by resentencing counsel. Patten v. State, 589 So.

13



2d 60, 63 n.18 (Fla. 1992), cert. denied, 507 U S. 1019
(1993). As M. Patton pointed out in his petition, his
resentenci ng counsel did request the proper doubling
instruction (Petition at 37); Respondent does not chall enge
this obvious fact. Rather, Respondent argues that because
Castro had not been decided at the tinme of the resentencing,
is “does not apply to this matter” (Response at 19). This
argunent, of course, overlooks that even though Castro had not
been decided until 1992, resentencing counsel did request the
instruction and M. Patton’s case was in the pipeline when
Castro was decided. The reason the Court did not find that
Castro applied was because it harbored the erroneous factual
assunption that no instruction had been requested when, in
fact, as Respondent concedes, it had. Respondent suggests
that even if the Court had determ ned that the instruction was
requested, no relief would be forthcom ng because the trial
judge hinself nmerged the aggravating factors at issue
(Response at 20). This argunent, of course, is contrary to
Ring. See Petition at 31-36.

As to M. Patton’s argunent that appellate counsel was
ineffective for failing to raise the issue of M. Patton’s
i ncul patory statenments (Petition at 37-48), Respondent first

argues first that neither McNeil v. Wsconsin, 501 U S 171

14



(1991), nor Mnnick v. Mssissippi, 498 U S 146 (1990), were
decided at the tine of the original direct appeal (Response at
21). This is obvious; however, as pointed out in M. Patton’s
petition, the cases relied upon by the trial court in
originally denying the notion to suppress—nanely Edwards v.
Arizona, 451 U S. 477 (1981)-had clearly been decided, as the
trial court relied on Edwards, as well as Rhode Island v.
Innis, 441 U. S. 291 (1980), in denying M. Patton’s notion to
suppress (Petition at 47-48). Thus, the legal basis for the
argunent existed at the tine of the original direct appeal.
And, at the time of the resentencing appeal, both MNeal and
M nni ck had been deci ded, thus providing appell ate counsel
with the tools to raise the argunent.

Respondent al so argues that appell ate counsel could not
have rai sed the i ssue because it had not been properly
preserved at either the trial or the resentenci ng (Response at
21-22). This is a dianetrically different position than was
advanced by the State in prior proceedings in this case. 1In
the Rule 3.850 appeal, the State argued that M. Patton’s
suppression i ssue was procedurally barred because it was not
raised in either of his direct appeals; indeed, the State
noted that M. Patton had not filed a petition for habeas

corpus attacking appellate counsel’s ineffectiveness for not

15



raising the issue on either the direct or resentencing appeal.
See Answer Brief of Appellant, Patton v. State, No. SC89669,

at 89. When addressing this claimin its opinion, this Court
found the suppression issue procedurally barred because it was
“or shoul d have been raised on direct appeal . . .” Patton v.
State, 784 So. 2d 380, 386 & n.4 (Fla. 2000). Thus, contrary
to Respondent’s new procedural argunent, there was no
procedural inpedi ment existing to preclude the issue from
being raised either on the original direct appeal or on the
resentencing direct appeal. Should, however, the Court
determ ne that there is such an inpedinment, M. Patton submts
that the error was fundanental and appellate counsel should

nonet hel ess have raised it.

CONCLUSI ON

Based on the foregoing argunents and those in his
petition, M. Patton respectfully requests that the Court
issue the wit of habeas corpus in his case, or any other

relief as deened just and proper.
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