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SYMBOLS AND DESI GNATI ONS

Appel lant, Ctizens of the State of Florida, represented by
the Ofice of Public Counsel, is referred to as “OPC”~
Appel l ee, the Florida Public Service Comm ssion, is referred to
as “the Conm ssion.” Appel l ees, Florida Power and Light
Conpany, Florida Power Corporation, and Tanpa Electric Conpany,
are referred to collectively as “the Conpanies.” The Feder al
Energy Regul atory Comm ssion is referred to as “FERC.”

Order No. PSC-01-2489-FOF-El issued Decenber 20, 2001, is
referred to as Order No. 01-2489. Order No. PSC- 02-1199- PAA-EI
i ssued Septenber 3, 2002, is referred to as Order No. 02-1199.

FERC s Oder, Regional Transnmi ssion O ganizations, Oder No.

2000, FERC Stats. & Regs. 931,089 (1999), 65 Fed. Reg. 810
(2000), on reh'g, Order No. 2000-A, FERC Stats. & Regs. 931, 092,
65 Fed. Reg. 12,088 (2000) (codified at 18 C F.R 835.34),

af f'd, Public Uility District No. 1 . Feder al Ener gy

Requl atory Commi ssion, 272 F. 3d 607 (D.C. GCr. 2001) is

referred to as “FERC Order No. 2000".

A regional transm ssion organization is referred to as an
“RTO.” An RTO structured as a for profit transm ssion conpany
owni ng transm ssion assets is referred to as a “Transco.” An
RTO structured as a not-for-profit entity that does not own

transm ssion assets is referred to as an “independent system

Vi



operator” or “1SQO” The Conpanies’ RTO proposal is referred to
as “GidFlorida” or the “RTO proposal.”

Ref erences to the record on appeal are designated (R __: )
listing the volunme and page nunber. Appellant's initial brief
is cited as (I.B. at _ ).

All citations to Florida Statutes are to Florida Statutes

(2002) .

Vi i



STATEMENT OF THE CASE AND FACTS

OPC s Statement of the Case and of the Facts is inaccurate
in several inportant respects. In particular, OPC m sapprehends
the nature of the Comm ssion’s proceedings, the Decenber, 2001,
final order that is not the subject of this appeal, and the
Sept enber, 2002, order that is. In addition, contrary to OPC s
statenent on page 1 of its brief, the Comm ssion did not approve
a proposal “to inpose upon the Conpanies’ retail custoners in
excess of $1.1 billion of additional costs over the first five
years of RTO operations.” No additional costs were approved by
the Commission in Oder No. 02-1199, the order that is the
subj ect of this appeal.

As to the nature of the proceedi ng bel ow, the Conm ssion did
not undertake to order the Conpanies to forman RTO  Rather, an
initial determ nation was made by the Comm ssion in the existing
rate cases of Florida Power and Light Conpany and Florida Power
Corporation, and by a separate proceeding for Tanpa Electric
conpany, to review the prudence of the actions the Conpanies
t henmsel ves had taken in response to FERC Order No. 2000.

FERC Order No. 2000 directed utilities under its
jurisdiction that owned, operated, or controlled transm ssion
facilities to file a plan for participation in an RTO or explain
any barriers to such participation. 1d. The Conpanies filed a

proposal for an RTO on Cctober 16, 2000, and FERC provisionally



approved that plan on March 28, 2001. GidFlorida LLC 94 FERC

161,363 ("GidFlorida I11"), order on reh'g, 95 FERC {61,473
(2001). Before a nodified plan was submtted to FERC, however,
the Commi ssion decided to investigate whether the Conpanies
acted prudently in conplying with Order No. 2000 by proposing to
form an RTO known as G dFlorida. The Conmm ssion conducted a
three-day evidentiary hearing, in which OPC participated, that
culmnated in Oder No. 01-2489 issued on Decenber 20, 2001.
(R 7:1325)

Oder No. 01-2489 was issued as a Final Oder. The
Comm ssion found, based on the evidence produced at hearing,
that “in light of FERCs Oder No. 2000 and its subsequent
statenents strongly encouraging participation in RTGs,” the
Conmpanies were prudent in formng GidFlorida. (R 7:1328)
Based upon this finding, the Conm ssion approved the Conpanies’
associated costs incurred through My 31, 2001, subject to
audit. (R 7:1335; anended order at R 7:1394) The Comm ssion
also found that a Peninsular Florida RTO was preferable for
Florida's utilities and ratepayers at this tinme than a |arger,
sout heast regi onal RTO In addition, the Conmm ssion found that
it was not in the best interest of Florida retail ratepayers for
the Conpanies to transfer ownership of their transm ssion
facilities to GidFlorida. The Comm ssion further determ ned

that the prudence of the Conpanies’ ongoing participation in



G idFlorida woul d necessitate sonme changes in the proposal. (R
7:1335-1350) One of the changes was a nodification of the RTO
proposal to use an independent system operator (ISO structure
in which each utility maintains ownership of its transm ssion
facilities. (R 7:1328) The Notice of Further Proceedings or
Judicial Review contained in the order stated that any adversely
affected party could request reconsideration of the Conm ssion’s
final action or seek judicial review by filing a notice of
appeal within 30 days after the issuance of the order. (R
7:1352-53) OPC was a party, but did not appeal this final
or der.

A subsequent proceedi ng, Docket No. 020233-El, was initiated
for the Comm ssion to determ ne whether the Conpanies’ nodified
proposal, which was to be filed with FERC, conplied with Oder

No. 01-2489. In addition to ruling on issues of conpliance with

the 2001 order, the Conm ssion approved a nethodology for future
cost recovery. (Order 02-1199, issued Septenber 3, 2002, at p.
71, 79; R 23:4422, 4430) OPC argued that the Conpanies’
actions in incurring increnental costs were inprudent because
they were voluntarily incurred. At page 70 of Order No. 02-
1199, the Comm ssion addressed OPC s argunent and noted that its
Decenber, 2001, Order No. 01-2489 directly addressed the issues
of whether the Conpanies’ formation of GidFlorida was truly

voluntary and whether it was prudent. The Comm ssion further



observed that “OPC s argunents appear to represent an untinely
chal l enge to our Decenber 20 Order.” (R 23:4421)
The Comm ssion did not approve the recovery of costs in the
order on appeal, Oder No. 02-1199. Only a cost recovery
met hodol ogy was approved, for costs that are later found to be
prudent . The Comm ssion specifically said that any costs would
be subject to the sanme review and discovery as any other cost
that is proposed for recovery:
W would retain jurisdiction to review all
charges proposed for recovery, just as is
currently done. By authorizing recovery
through the —capacity clause, we would
ascertain that each applicant 1is fairly
conpensated for prudent transm ssion costs
incurred to provide its ratepayers wth
safe, reliable electric service. Al so, we
woul d scrutinize t hese i ncrement al
transm ssion costs to the sane degree of any
other cost recovered through a recovery
clause to determ ne whether any increnenta
costs are prudent, reasonabl e, and
consistent wth the RTO s goal

(Order No. 02-1199 at p. 70; R 23:4422)

The order further stated that the cost nethodol ogy deci sion
was a prelimnary one, subject to the filing of a petition for
a formal proceeding, and that any such protested prelimnary
actions would be the subject of an evidentiary proceeding. (R
23: 4356, 4430) OPC filed a protest of this issue and requested
a hearing on Septenber 24, 2002. (R 25:4655-4665) On Cctober
3, 2002, however, OPC filed its notice of appeal. Thereafter,

the Commssion cancelled its hearing and abated further



proceedi ngs pending resolution of this appeal. OPC s appeal
left pending at the Commssion 12 separate pleadings either
protesting proposed agency action contained in Order No. 02-1199
or asking the Conm ssion to reconsider its order. (R 23:4437-
4446; 24:4471-4480, 4489-4551, 4613-4654, 25:4655-4665)

OPC' s presentation of the facts and case is otherw se
general ly adequate to understand the history of the proceedi ngs

and the context of the Conm ssion’'s action.



SUMVARY OF THE ARGUMENT

OPC s appeal is based upon a basic msapprehension of the
Comm ssion’s action. The Commission did not inplenent a
fundanmental change in the way electric utilities are regul ated
in Florida. It has only determ ned the prudence of actions that
the Conpanies took in response to a FERC order. It considered
what would be in the best interests of Florida ratepayers,
determ ned what aspects of the Conpanies’ RTO proposal would not
be prudent for the Conpanies to pursue, and directed t he
Conpanies to nmake the appropriate changes to their proposal to
FERC. The Comm ssion then determ ned whether the Conpanies
conplied with the substantive findings it had nmade in a
previ ous order.

The Conmm ssion conducted its prudence review pursuant to its
authority over the rates and service of public utilities under
sections 366.041 and 366.05, Florida Statutes, and its duty to
assure a coordinated electric power grid under sections 366.04
and 366. 055, Florida Statutes. The Comm ssion recogni zed that
it was far better for Florida to take action to shape an RTO
tailored to the needs of Florida than to ignore FERC s actions
with the likely consequence of having a federally-inposed RTO
structure. The Commission's actions were well wthin its

di scretion and authority.



OPC purports to appeal Conmm ssion Order No. 02-1199, but the
actions OPC challenges were either final agency action in O der
No. 01-2489, or were prelimnary action in Oder No. 02-1199.
OPC s argunent that the Comm ssion should not have found the
Conpanies’ action in formng an RTO to be prudent, and its
chal l enge to the decision approving an |1SO instead of a Transco,
is an untinely attenpt to appeal Order No. 01-2489 and should be
di sm ssed. The Conpanies nodifications to their proposal were
reviewed in Order No. 02-1199, the order subject to this appeal,
to determ ne whether the nodifications conplied with Order No.
01-2489. The Comm ssion reiterated provisions of its Oder No.
01-2489 in Oder No. 02-1199, but OPC cannot challenge those
provi si ons now by appealing the present order.

To the extent OPC s appeal is not untinely, it is premature.
OPC failed to exhaust the adm nistrative renmedies available wth
respect to the prelimnary agency action in Oder No. 02-1199.
Moreover, OPC has failed to show that the Conpanies’ custoners
whom OPC represents are adversely affected by the Comm ssion’s
action.

Order No. 02-1199 effects no <change in the Commssion’s
jurisdiction or its regulatory duties. OPC s argunents to the
contrary are based on pure specul ation.

OPC contends that the Conmm ssion should not have “approved”

any part of the GidFlorida proposal nor “allowed” the RTO to



come into existence. OPC overlooks the fact that the Conpanies
RTO proposal will only take effect if and when FERC approves it.

If and when the Conpanies’ nodified RTO proposal is
submtted to FERC and approved, wholesale transm ssion rates
charged to or by the Conpanies will be regulated by FERC, just
as they have been for years. The costs incurred under FERC
approved transm ssion rates will becone an elenent of cost the
Comm ssion wll consider in setting retail rates. The
Commission will continue to determne the Conpanies’ revenue
requirenents and it will continue to set their retail rates.

Pursuant to sections 366.04(2) and (5), sections 366.05(7)
and (8), and section 366.055, Florida Statutes, the Conm ssion’s
Gid Bill authority extends to electric utilities and the
el ectric power grid throughout Florida. Each of the Conpani es,
the municipal utilities, and the cooperative wutilities in
Florida will remain subject to the Commssion’s authority wth
respect to the planning, developnent, and naintenance of the
coordinated electric power grid. The proposal does not and
cannot change the Comm ssion’s Gid Bill authority.

Contrary to OPC s assertions, the Conmm ssion did not approve
recovery of any costs in the order on appeal. Al the
Comm ssion did was determ ne a cost recovery nethodology to be
used should the Conpanies have increased costs and should they

seek recovery. In addition, that decision was proposed agency



action, subject to protest and the right to a hearing. OPC has
failed to exhaust its admnistrative renedies as it is required
to do.

In summary, Order No. 02-1199 did not dimnish the
Comm ssion’s control over the Conpanies, nor delegate the
Commssion’s Gid Bill or ratemaking authority to FERC. I f the
Court does not dismss the appeal, it should affirm the
Commi ssion's order in all respects. OPC has not shown that the
Comm ssion abused its discretion and it has failed to neet the
burden required to overcone the presunption of validity attached

to Comm ssi on orders.



STANDARD OF REVI EW
As this Court has said many tines, orders of the Comm ssion
conme to this Court “clothed with the statutory presunption that
they have been made within the commssion's jurisdiction and
powers, and that they are reasonable and just and such as ought

to have been made.” @l f Coast Electric Coop. v. Johnson, 727

So. 2d 259, 262 (Fl a. 1999) (citations omtted). The
Commi ssion’s interpretations of its statutes are entitled to
great weight and a party challenging an order bears the burden
of overcom ng the presunption of validity by showi ng a departure

fromthe essential requirenents of |aw. Id., citing Aneri Steel

v. Cark, 691 So. 2d 473, 477 (Fla. 1997). The Comm ssion’s
findings wll be wupheld if +they are based on conpetent
substantial evidence and are not clearly erroneous. 1 d. The
deference afforded the Commi ssion’s orders is appropriate given
the agency’s speci al expertise in the area of utility

regulation. Qulf Coast, 727 So. 2d at 262.

The Commission's decision to review the Conpanies’ RTO
proposal was an exercise of its discretion. The Court should
not substitute its judgnent for that of the Comm ssion on an
i ssue of discretion. 8120.68(7)(e), Fla. Stat. Absent a cl ear
showing by the appellant that the Comm ssion has abused its

di scretion, the Court nust affirm the decision. Panda Ener gy

10



Int’l v. Jacobs, 813 So. 2d 46 (Fla. 2002); Shevin v.

Yar bor ough, 274 So. 2d 505 (Fla. 1973).
ARGUMENT
THE COURT SHOULD DI SM SS THI S APPEAL ON SEVERAL GROUNDS.
Section 120.68(1), Florida Statutes, states the standard for
judicial review of admnistrative actions and it provides that
“[a] party who is adversely affected by final agency action is
entitled to judicial review” This Court has held that there
are thus four requirenents for standing to seek such review
(1) the action is final; (2) the agency
is subject to provisions of the act;
(3) the person seeking review was a
party to the action; and (4) the party

was adversely affected by the action.

Legal Environnental Assistance Foundation, Inc. v. dark, 668

So. 2d 982, 986 (Fla. 1996)(citations omtted). OPC is not
adversely affected by the Conm ssion’s action. |In addition, the
action that OPC clainms adversely affected the custoners was
final by virtue of Oder 01-2489, which OPC did not tinely
appeal . As to the action OPC challenges that was proposed
agency action in Oder No. 02-1199, OPC has failed to exhaust
its admnistrative renedies. Therefore, the Court should
di sm ss this appeal.

A The Conpani es’ custoners were not adversely affected.

OPC contends that the Conm ssion has allowed the Conpanies

to divest it of its Gid Bill jurisdiction over the states’

11



transm ssion assets and its ratemaking jurisdiction over the
transm ssi on conponent of bundled retail sales. (1.B. 21) That
is not the case. The Comm ssion has only directed the Conpanies
to nodify the proposal they submtted to FERC in order to
accommobdate the Conm ssion’s concerns about the proposal’s
effect on the interests of Florida retail ratepayers, and to
maxi m ze the benefits for the ratepayers. The entry of an order
giving directions to the Conpanies about what to include in a
filing with another agency cannot reasonably be viewed as
adversely affecting custoners.

Moreover, OPC s claim that the custoners may be harned
should the Conpanies submt their nodified proposal to FERC,
should FERC ultimately approve the proposal, and should FERC
thereafter attenpt to assert jurisdiction that it does not
unquestionably possess, is purely speculative at this point.
Not wi t hstanding OPC s argunment about the potential effect of an
RTO, the Comm ssion has not given up any of its ability to
regul ate the Conpanies. OPC has not shown that the Conpanies’
custoners have been adversely affected by any action the
Comm ssi on has taken.

The nere possibility of legal injury on the basis of a

hypot hetical state of facts is not sufficient for OPC to have

standing to appeal the Conm ssion’s decision. Santa Rosa County

V. Adm nistration Conm n, 661 So. 2d 1190, 1193 (Fl a.

12



1995) (Florida courts may not render “advisory opinions at the
instance of parties who show nerely the possibility of |[egal
injury on the basis of a hypothetical state of facts”); Florida

Chapter of the Sierra Cub v. Suwannee Anerican Cenent Conpany,

Inc., 802 So. 2d 520 (Fla. 1st DCA 2001). OPC has provided no
facts concerning any customer who is affected adversely by the
Comm ssion’s prudence review of the Conpanies’ proposal. The
Conmpani es’ custoners have not been adversely affected by the
Comm ssion’s order and OPC has no standing to appeal it.

B. OPC s appeal is untinely.

In Point V. of OPC s brief, at pages 31-33, OPC argues that
it is the Commssion's rejection of the Conpanies’ Transco
proposal in favor of an SO that wll cause the Conmi ssion to
lose its jurisdiction, and that there was insufficient evidence
to support the Comm ssion’ s decision. But that decision in
favor of an 1SO structure was final action by virtue of Order
No. 01-2489, issued Decenber 20, 2001, followng the OQctober,
2001, evidentiary hearing, as was the decision that the
Conpani es were prudent in developing the RTO proposal. Thus,
even if it were possible for the Comm ssion to divest itself of
jurisdiction, and it is not, OPC has appeal ed the wong order.

To the extent that Order No. 02-1199, the order OPC has
appeal ed, says anything about an 1SO versus a Transco, the

Comm ssion was nerely reiterating its earlier decision, oPC

13



acknowl edges as nmuch in footnotes 17 and 18 on page 24 of its
brief where it says that Order No. 02-1199 relied on O der No.
01-2489, and that “[t]he policy decision in Oder No. 01-2489
was described in Oder No. 02-1199.” OPC is sinply trying to
bootstrap this issue into its appeal in order to avoid the
failure to tinely appeal Order No. 01-24809. Under established
principles of appellate review, however, OPC cannot appeal a
subsequent order that nerely relies on or reiterates the

decision stated in another, earlier order. Nassau Power Corp.

v. Beard, 601 So. 2d 1175, 1178 (Fla. 1992). As was the case in
Nassau, the Comm ssion did not first articulate its policy in
the order on appeal, and OPC cannot challenge it now under the
gui se of appealing the present order.

Order No. 01-2489 noted on pages 28-29 that judicial review
by the Florida Suprenme Court nust be initiated by filing a
notice of appeal “within thirty (30) days after the issuance of
this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure.” Order No. 01-2489 was issued on Decenber 20, 2001,
and the order denying reconsideration and granting clarification
was issued March 14, 2002. R V. 8, 1426. The last day to file
a tinely appeal was April 15, 2002. OPC s Notice of Appeal was
filed on Cctober 3, 2002. OPC s failure to file such a notice

is jurisdictional. Fla. R App. P. 9.110(b); Giffin wv.

Si stuenck, 816 So. 2d 600 (Fla. 2002); WIllians v. State, 324

14



So. 2d 74 (Fla. 1975). Consequently, Order No. 01-2489 is no
| onger subject to review.

C. OPC has not exhausted its adm nistrative renedies.

OPC has not challenged any action taken by the Conmm ssion
that was final by virtue of Order No. 02-1199, the order OPC has
appeal ed. The actions conplained of were either final by Oder
No. 01-2489, as discussed above, or they were proposed agency
action (PAA) in Order No. 02-1199.

OPC filed a protest of this PAA order and requested a
hearing on Septenber 24, 2002. The Conm ssion scheduled a
heari ng; however, on Cctober 3, 2002, OPC filed its notice of
appeal . A party that fails to avail itself of further
admnistrative renedies below 1is foreclosed from appeal

CGeneral Electric Credit Corp. v. Mtropolitan Dade County, 346

So. 2d 1049, 1053 (Fla. 39 DCA 1977). By failing to exhaust its
adm nistrative renedies, OPC gave up its right to judicial
revi ew.

The reasons for requiring a party to exhaust the avail able
adm ni strative renedi es are many:

to avoid premature or wunnecessary judicial
| abor, to assure agency action by the
aut hentic agency head, to encour age
i mpr ovenent in agency deci si onmaki ng
processes, to afford renedies sinpler and
| ess expensive than court litigation, and to
encourage a responsible autononmy in the
executive branch of state governnent.
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Key Haven Associated Enterprises, Inc. v. Board of Trustees of

Internal |nprovenent Trust Fund, 400 So. 2d 66, 73 (Fla. 1st DCA

1981)(citations omtted)?!; State Dept. of Revenue v. Brock, 576

So. 2d 848 (Fla. 1st DCA 1991).

Al t hough courts have the jurisdiction to review certain non-
final admnistrative orders under section 120.68(1), Florida
Statutes, that discretion should not be exercised absent a
showi ng that review of the final agency action would not provide
an adequate renedy. OPC has nmade no such showing and it is its

burden to do so. Flo-Sun, Inc. v. Kirk, 783 So. 2d 1029 (Fl a.

2001). Thus, this appeal should also be dismssed for OPC s

failure to exhaust its adm nistrative renedies.

1. THE COWM SSION' S PROCEDURES WERE CONSISTENT WTH THE
ADM NI STRATI VE = PROCEDURES  ACT, CHAPTER 120, FLCORI DA
STATUTES.

OPC conplains that the evidence presented at the QOctober
2001, hearing that was held in the wearlier dockets was
i nadequate to support Commission Oder No. 01-2489, issued
Decenber 20, 2001. OPC was a party to that proceeding,
participated in the evidentiary hearing, and was well aware that
the Comm ssion’s determnation was to be a final decision. By
attenpting to reach back now and address the Comm ssion’s

decision on an |1SO versus a Transco, OPC seeks to relitigate

issues it previously chose not to appeal. The order that

lEven though the Commission is a legislative entity, the
principle is the sane.
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resulted was a final order and it properly notified the parties
of their right to seek judicial review OPC did not seek review
of that order and should not be heard now to conplain that the
order was not supported by conpetent substantial evidence.

In Order No. 01-2489, the Conm ssion determned that the
Conmpani es should not transfer ownership of their transm ssion
assets to the RTO Rat her, the Comm ssion determ ned that the
RTO in GidFlorida’s proposal to be submtted to FERC should be
an |1SO wth the Conpanies retaining ownership of their
transm ssion assets. The Comm ssion directed the Conpanies to
make this change in their proposal. That is precisely what the
Conmpanies included in their conpliance filing--the filing
submtted to the Commission in conpliance with Order No. O01-
2489. OPC was not entitled to a further hearing on the issue of

whet her the RTO should be an 1SO or a Transco. See, U.S. Sprint

Communi cations Co. v. Nichols, 534 So. 2d 698 (Fla. 1988) (Order
to file anended tariffs conplying with earlier order resulted in
no substantive change and therefore did not constitute new
agency action entitling utility to a hearing.)

To the extent that any issues were not the subject and
outcone of the October, 2001, hearing in the earlier dockets
those determnations were proposed agency action--not final
agency action. OPC was offered the opportunity for a hearing on

those issues and, in fact, requested one. OPC frustrated that
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process, however, and prevented the hearing being held by filing

thi s appeal .

L. AN RTO SUCH AS GRIDFLORIDA |'S ENTI RELY CONSI STENT W TH
EXI STI NG FLORI DA LAW

Contrary to OPC s assertions, Oder No. 02-1199 did not
dimnish the Commssion’s control over the Conpanies, nor
del egate the Commission’s Gid Bill or ratemaking authority to
FERC. The Comm ssion continues to fully regulate the Conpanies’
retail rates.

If and when the Conpanies’ nodified RTO proposal is
submtted to FERC and approved, wholesale transm ssion rates
charged to or by the Conpanies will be regulated by FERC, | ust

as they have been for years. See, Fort Pierce Uilities

Authority et al. v. Federal Enerqy Requl atory Commi ssion, 730 F.

2d 778, 779 (D.C. Cir. 1984) (Appeal by several Florida nunicipal

utilities of a FERC order claimng that transm ssion rates set

for Florida  Power and Li ght Co. were  excessive and
di scrimnatory). The costs incurred wunder FERC- approved
transm ssion rates wll becone an el ement of cost the Conm ssion
will consider in setting retail rates. The establishnment of

GidFlorida will not change this regulatory dichotony--federally
regul ated transm ssion costs will continue to flow through the
Conpani es’ state regqulated retail tariffs. This is what occurs
now when transm ssion and generation services are purchased by

Florida electric utilities regulated by the Conmm ssion. The
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charges are subject to FERC jurisdiction but regulated by the
Comm ssion as a conponent of retail rates.

The establishnent of an RTO if approved by FERC, wll
sinply change how a public utility obtains one of the elenents
needed to supply electricity; that 1is, transm ssion service.
There are currently two nethods available to obtain this
servi ce. First, a utility can build transm ssion lines that it
owns and oper at es. Second, a utility can purchase transm ssion
service from other utilities that own transmssion facilities.
Some electric utilities in Florida own very few transm ssion
facilities. Thus, they rely heavily on other wutilities to
provide transm ssion services that are essential to the
provision of retail service. The sanme options exist for
generati on. In both cases, where transm ssion service or
generation is procured from another utility, the rates for that
whol esal e purchase are set by FERC under the Federal Power Act.
Florida law, in fact, recognizes this. 8366. 055(2)(a), Fla.
Stat. (Requiring the Commi ssion to direct purchasing utilities
to pay the whol esale rates approved for the producing utility by
FERC. )

Al | utilities in Florida buy sone generation and
transm ssion service from other utilities under FERC- set
whol esale rates, and sone Florida utilities buy all generation

and virtually all transm ssion services under FERC approved
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tariffs. See, Order No. 02-1199 at pages 59-60; R 23:4410-
4411. Moreover, all FERC jurisdictional wutilities that have
transm ssion facilities currently have on file FERC approved
transm ssion rates for the provision of wholesale transm ssion
services, and currently provide whol esale transm ssion services
to other wutilities under those FERC approved rates. Publ i c
utilities in Florida currently include in their Conm ssion-set
retail rates the cost of transm ssion and generation services
provi ded under FERC- approved rates.

Because of its concern about the extent of FERC s contro
over charges for retail transm ssion service in the future, the
Comm ssion found that it was prenmature to nmake a decision
whet her certain aspects of the Conpanies’ pr oposal wer e
appropriate. The Comm ssion expressly stated in its order:

[We find that the nodified conpliance
filing does not provide for preservation of
our jurisdiction over retail transm ssion
rates and, therefore, does not conply wth
our Decenber 20 Order. The Applicants are
directed to nodi fy t he G i dFlorida
conpl i ance filing to recogni ze our

continuing jurisdiction over the total cost
of transmi ssion service to retail customers.

At the end of the initial five-year
operation of the RTO, we shall review the
transm ssion rate structure, given the

operation of the RTO and the conpetitive
mar ket conditions in Florida.

(Order 02-1199, p. 63; R. 23:4414) Consequent |y, t he

Comm ssion’s order did not change the scope of its jurisdiction,
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nor could it. That jurisdiction is established by Chapter 366,

Fl orida Stat utes.

V. THE COWM SSI ON CAN ACKNOALEDGE FERC S ACTI ONS AND DETERM NE
| F PUBLIC UTILITIES UNDER | TS JURI SDI CTI ON ACTED PRUDENTLY
UNDER THE ClI RCUMSTANCES.

The Conmm ssion agrees that it can only inplenent |egislative
policy in accordance with Florida Statutes, and that it cannot
on its own author a new state energy policy. That is not what
the Comm ssion has done |here. Rat her, the Conmm ssion
acknow edged the initiative of a federal agency to pronote
whol esal e conpetition. It further acknow edged that, based on
the FERC s order and other pronouncenents, a prudent wutility
regulated by both FERC and the Comm ssion would proceed to
formul ate and participate in an RTO That was the decision the
Comm ssion made in Oder No. 01-2489, after an evidentiary
hearing, and OPC failed to appeal that order. The Comm ssion
recogni zed that it was far better for Florida to take action to
shape an RTO tailored to the needs of Florida than to ignore
FERC s actions wth the |I|ikely consequence of having a
federal |l y-i nposed RTO structure.

OPC focuses on the Commssion's statenment in Oder No.
01- 2489, reiterated in Oder No. 02-1199, regarding its support
for devel opnent of a conpetitive whol esale energy market, as if
that were an end in itself. OPC omtted fromthe mddle of its

guoted material the reasons for the Conmm ssion's support, that
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"[i]n the long term the efficiencies and benefits identified
t hrough our evidentiary hearing should put downward pressure on
transm ssion and whol esale generation rates and, in turn, on
retail rates.” (Order 01-2489 at page 5; R 7:1329)

The Comm ssion has the statutory responsibility to review
the prudence of utility managenent decisions affecting a public
utility’s operations pursuant to its authority to regulate rates
and servi ce. 8366.05(1), Fla. Stat. The Conmmission is also
charged with the developnent of an efficient and reliable
coordinated electric grid throughout Fl ori da. 8366. 04(5),
8366. 055(3), Fla. Stat. Recogni zing, and even directing,
changes in utility operations that lead to greater efficiencies
and a better coordinated grid are certainly not inconsistent
with Florida |[|aw Devel opnent of an RTO is expected to
facilitate and enhance conpetition in the whol esale market, but
it does not create a conpetitive market where none existed as
OPC suggests. Conpetition in the wholesale market has existed
on a limted basis in Florida for many years. (Order No. 01-

2489 at p. 13; R 7:1337) See generally, In re: Review of the

appropriate application of incentives to whol esale power sales

by i nvest or - owned electric utilities, 00 F.P.S. C 9: 414

(1981) (Reviewing the changes to the wholesale market since
1984.) For exanpl e, each tinme that Semnole Electric

Cooperative purchases generation from another entity and uses
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Florida Power and Light to transmit the energy, it is conpeting
with Florida Power and Light Conpany (FPL) because it did not
buy the generation from FPL. Establishnent of an RTO wll
sinply inprove the efficiency of that transaction. No revision
of existing law is necessary for the Conpanies to make changes
to their operations that will |ead to greater efficiencies and
that should, in turn, benefit both the Conpanies and the
rat epayers. The Conmm ssion has not authored a new state policy
by finding the Conpanies' actions prudent or by finding that
nmodi fications to the RTO proposal should be made iif the
Conpani es’ ongoi ng participation in GidFlorida was to be found
prudent .

OPC cites to proposed legislation in 2001 restructuring the
whol esale market for electricity and a study comm ssion report
on the electric industry to bolster its argunment that the
Comm ssion has authored a new state policy. None of these
docunents is in the record on appeal, nor are they authorities
within the neaning of the appellate rules. Nevert hel ess, the
docunents do not provide |egal support for OPC s contention and
OPC does not put forth any legal argunent on the issue for the
Court to consider.

Al though legislative inaction in the face of a judicial
opinion construing a particular statute has been used by this

Court as an aid to statutory construction, OPC has identified no
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statute whose neaning is in need of construction in this case

State v. Hall, 641 So. 2d 403 (Fla. 1994). In addition, there

is no judicial opinion construing a statute that OPC relies

upon. OPC cannot be relying on the Tanpa Electric v. Garcia

deci si on because that opinion construed section 403.519, Florida
Statutes, a statute not at issue here. 767 So. 2d 428 (Fla.
2000) .

As OPC points out on page 28 of its brief, the Conm ssion's
Order No. 01-2489 determ ning the prudence of the Conpanies’ RTO
activities was issued soon after the 2020 Study Conmm ssion's
final report, before the 2002 |egislative session. The
Legislature took no action during that session to adopt
| egislation to overturn the Comm ssion's decision, nor was there
any proposed legislation on the subject. Thus, if any
conclusion may be drawn fromthe Legislature’ s inaction it would
be that it had no quarrel with the Conm ssion's decision and did

not believe |legislation was required. State ex rel. Szabo Food

Services, Inc. v. Dickinson, 286 So. 2d 529, 531 (Fla.

1973) (“When the Legislature reenacts a statute, it is presuned
to know and adopt the construction placed thereon by the State
Tax admnistrators.”) At best then, the Legislature s inaction
supports the Conmmission’s position. O herw se, it IS

meani ngl ess. Either way, it does not support OPC s argunent.
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V. WHETHER OR NOTI' GRIDFLORIDA WOULD BE SUBJECT TO THE
COW SSION' S JURISDI CTION AS AN “ELECTRIC UTILITY” |IS NOT
DI SPCSI TI VE OF THE COVM SSI ON' S CONTI NUED JURI SDI CTI ON.

OPC argues at length in this point about the jurisdictional
status of an RTO formed as a Transco that would own transm ssion
asset s. OPC criticizes the Commi ssion’s decision that the RTO
shoul d be structured as an 1SO instead of a Transco; and argues
that approval of the 1SO plan would cause an imedi ate | oss of
Commi ssi on ratemaking jurisdiction. OPC s ar gunent IS
irrelevant as to the first point and untinely as to the second.
OPC m sapprehends the actual decision the Conm ssion nade, and
its argunent is based on pure specul ation.

OPC repeatedly speculates what it “would” nean to the
Commi ssion’s jurisdiction if the Comm ssion accepted certain
details of the Conpanies’ proposal and what FERC m ght do under
certain circunstances. But the Comm ssion did not accept the
part of the proposal that OPC conplains of--the Conpanies’
proposed transm ssion rate structure. (1.B. 34-35) In Oder
No. 02-1199 at page 63, the Conmm ssion expressly stated, based
on its analysis of the proposed transmi ssion rate structure,
that “we find that the nodified conpliance filing does not
provide for preservation of our jurisdiction over retai
transm ssion rates and, therefore, does not conply wth our

Decenber 20 order [Order No. 01-2489].” (R 23:4414)
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Even if the Comm ssion had accepted the Conpani es’ proposal,
whether or not the GidFlorida RTO would be an “electric

utility” is not dispositive of the Comm ssion’s jurisdiction.

The Comm ssion will continue to determ ne the Conpani es’ revenue
requi renents and set the Conpanies’ retail rates. 8366. 041,
8366.05(1), Fla. Stat. If the GidFlorida RTO is ultimately

approved by FERC, OPC is correct that wunder the filed-rate
doctrine the Conm ssion would be required to consider as prudent
the rates paid by a utility that FERC has found to be fair and
reasonable. As noted in Point Ill above, however, that is what
occurs now with respect to the transm ssion and generation
services that are reqgqularly purchased by Florida electric
utilities whose retail rates are regul ated by the Conmm ssion.

In addition, OPC overlooks the point that it is FERC s
action, not the Commssion’s, that will ultimtely result in the
operation of an RTO The Commi ssion’s order in and of itself
has effected no change in its regul ation of the Conpanies.

VI. THE COW SSI ON HAD THE DI SCRETI ON TO REVI EW THE COVPANI ES'
CGRIDFLORIDA RTO PROPOSAL AND DETERM NE WHETHER THE
COVPANI ES' ACTI ONS WERE PRUDENT.

OPC contends that the Conmm ssion should not have “approved”
any part of the GidFlorida proposal or “allowed” the RTO to
come into existence. Once again, OPC m sconprehends the nature

of the proceeding below and the action taken by the Conmm ssion.

OPC overlooks the fact that the Conpanies’ RTO proposal was
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submtted to FERC in response to FERC s Oder, and wll take
effect if and when FERC approves it. The Conm ssion determ ned
t he prudence of the Conpanies’ actions in the proceedi ng bel ow,
determned what is in the best interest of Florida ratepayers,
and directed the Conpanies to nmake changes to their proposal to
serve that interest. That is all.

OPC argues that the Conm ssion approved a proposal that does
“what the PSC forbade.” As shown by the |anguage of the order
that OPC quotes at pages 38-39 of its brief but apparently does
not understand, the Comm ssion did not approve a proposal that
does “what the PSC forbade.” The quoted | anguage specifically
states that the conpliance filing nust be further nodified to

recognize the Conmssion’s continuing jurisdiction over the

total costs of transm ssion service to retail custoners. (R
23:4414) The Comm ssion’s actions were well wthin its
discretion and did not constitute its “approval” of the

G idFlorida proposal froma jurisdictional perspective.

VII. OPC S CONTENTI ON THAT THE COWM SSI ON CANNOT AUTHORI ZE
AN | SO M SAPPREHENDS WHAT THE COM SSION DID IN ITS
ORDER.

Contrary to OPC s assertion, the Comm ssion has not changed
the way it operates or |imted the scope of its authority.
Nei ther the Comm ssion nor the Conpanies can unilaterally or in
concert expand or di m ni sh t he Comm ssion’ s statutory

jurisdiction. That is not what was done here.
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The Commi ssi on directed t he Conpani es to revise
GidFlorida’s structure to conform it to what the Conm ssion
considered to be the nost prudent RTO proposal to submt to FERC
for approval. Because FERC is the regulatory body that is
charged with approving RTO proposals, and FERC provisionally
approved a GidFlorida RTO prior to the Conm ssion’s proceedi ng,
the Comm ssion’s action essentially anobunted to instruction to
the Conpanies regarding the changes it should request FERC to
approve. The Conmmission’s action was entirely consistent with
its existing statutory duty to review the costs, benefits, and
potential inpact of wutility operations on Florida ratepayers,
and its duty to assure the operation of a coordinated electric
power grid.

OPC is m staken about the relevance of the Court’s decision

in Tanpa Electric Co. v. Grcia, 767 So. 2d 428 (Fla. 2000), to

this case. As the Court later explained in Panda Energy Int’]

v. Jacobs, 813 So. 2d 46 (Fla. 2002), Tanpa Electric was limted

to the construction of the need determnation statute, section
403. 519, Florida Statutes. The Court only construed the scope
of the Comm ssion’s jurisdiction to grant a determ nation of
need to an applicant that was a non-regulated out-of-state
whol esal e power conpany where only 30 negawatts of the proposed
514- megawatt capacity had been commtted by contract to be sold

to a Florida utility. Panda Energy, 813 So. 2d at 53. The
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Comm ssion here has neither expanded nor limted its authority
by reviewng the Conpanies’ RTO proposal and directing that
certain changes be nade before the proposal is resubmtted to

FERC. Tanpa Electric does not stand for the proposition that

the Comm ssion nmust ignore FERC s actions or the changes in the
electric industry in the process of exercising its currently
del egated statutory authority. The Commssion’s duty is to
protect the public interest and to assure adequate and reliable
energy and a coordinated electric power grid throughout Florida.
8366. 01, 366.04(5), Fla. Stat. The Conm ssion has carried out
that duty here.

OPC also cites to State ex rel. Sandel v. New Mexico Public

Uility Commin, 980 P. 2d 55, 61 (N.M 1999), inplying that the

Comm ssion has acted outside its authority based on changes in
the regulation of the electric power industry at the federal
| evel . The action taken by the New Mexico Conm ssion that the

New Mexico Suprenme Court found inperm ssible, however, was

totally different. Ther e, t he Comm ssi on effectively
deregulated the retail side of the state’'s electric power
i ndustry. It required a regulated public utility to unbundle

its transmssion and distribution services and offer them to
anot her conpany so that the other conpany could in turn sell
electricity directly to retail custoners, allowng the new

conpany to charge a rate set by narket forces. That action
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bears no simlarity to what Florida s Conm ssion has done. The
Commi ssion has not deregulated any activity, allowed a new
entity to sell electricity, nor authorized retail conpetition.

VIIT. THE COM SSION HAS NOT' RELINQU SHED ITS GRID BILL
JURI SDI CTI ON.

Pursuant to sections 366.04(2) and (5), 366.05(7) and (8),
and 366.055, Florida Statutes, the Commssion’s grid bill
authority extends to electric utilities and the electric power
grid throughout Florida. Each of the Conpanies, the nmunici pal
utilities, and the cooperative utilities in Florida will remain
subject to the Commssion’s authority wth respect to the
pl anni ng, devel opnent, and nmaintenance of the coordinated
el ectric power grid. The Conmission wll continue to exercise
its jurisdiction just as it does today-—-even if FERC ultimately
approves the Conpanies’ RTO proposal. The proposal does not
change this. Nor does it change the fact that the Conpanies
wll continue to be electric utilities subject to the power of
the Comm ssion to determne the prudence of their nmanagenent
decisions, to determne <cost recovery of transmssion and
purchased power costs, and to set the Conpanies’ retail rates.

OPC' s assertion that the Comm ssion has delegated its
responsibility or authority wth regard to planning is
incorrect. The |anguage in the RTO proposal about GidFlorida s
“ultimate authority for performng the planning function” does

not change the role of the Comm ssion or its ultimate authority
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to approve the plans under section 366.04(5), Florida Statutes.
The Conm ssion wll continue to review each of the electric

utility’'s Ten Year Site Plans pursuant to section 186. 801,

Fl orida Statutes. It will continue to determne the need for
transm ssion lines pursuant to section 403.537, Fl ori da
St at ut es. It wll continue to require the installation or

repair of transm ssion facilities pursuant to section 366.05(1)
and (8), Florida Statutes, if it finds inadequacies exist. | t
wll review each public utility’'s transm ssion and generation
construction activities, determne their prudence, and determ ne
whet her and how the utility will recover its costs pursuant to
section 366.041, Florida Statutes. The Conmmission wll also
continue to set each public utility’'s retail rates pursuant to
section 366.04(1), Florida Statutes.

The Comm ssion has not relinquished its jurisdiction. | f
anything, it has acted to maintain it. If it had not taken the
actions that it did, it appeared clear to the Comm ssion that
FERC would go forward with an RTO absent the Comm ssion’s
i nvol venent . The Comm ssion believed it had a duty to protect
and maxi m ze the benefits for Florida and that is precisely the
action it has taken. OPC has not denonstrated that the
Comm ssion commtted any | egal error.

IX. THE COW SSION DD NOI ALLON THE COST RECOVERY OPC
COVPLAI NS OF
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OPC contends that the Commssion’s “allowance of cost
recovery 1is nobst egregious”. Once again, however, OPC s
contention is prem sed on a m staken reading of the Comm ssion’s
Order No. 02-1199 and is based on pure specul ation. The
Comm ssion did not approve recovery of any costs in that order
It nerely addressed a cost recovery nethodology to be used

shoul d the Conpanies have increased costs and should they seek

recovery. The Commssion only noted that the Conpanies
estimated that the cost could reach $1.123 billion over five
years. That anount itself was a rough estimate of the gross

anount, subject to offsetting benefits and cost reductions, and
subject to the normal review and determ nation of prudence if
and when the Conpani es sought cost recovery.

Moreover, the Comm ssion’s decision determning that the
cost recovery nethodology would be through the capacity cost
recovery clause was proposed agency action. It was subject to
protest and the right to a hearing. OPC in fact protested this
proposed decision and requested a hearing, but then abandoned
the protest to file its notice of appeal. Thus, not only has
OPC m sapprehended the Conm ssion’s actual decision, but it has
failed to exhaust its admnistrative renedies as it is required

to do.
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CONCLUSI ON
OPC s appeal should be dismssed. |If the Court neverthel ess
finds that Comm ssion Order No. 02-1199 is properly before it,
the Comm ssion's order should be affirned in all respects. oPC
has failed to neet the burden required to overcone the
presunption of wvalidity attached to Commission orders or to

denonstrate that Oder No. 02-1199 violates the essenti al

requi renents of |aw @l f Power Co. v. Florida Public Service
Commin, 453 So. 2d 799 (Fla. 1984).
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