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PRELI M NARY STATEMENT Comm ssion is referred to as

The foll owi ng “FERC” Appel | ees, Fl ori da
abbreviations are used in this Power Cor por ati on, Fl ori da

brief. Appel lant, Citizens of Power and Light Conpany and
t he State of Fl ori da, Tanpa Electric Conpany, are

represented by O fice of Public referred to individually as

Counsel, is referred to as “Florida Power,” *“FPL,” and
“OPC.” Appellee, the Florida “Tanpa Electric” and referred
Public Service Conmission, is to collectively as “t he
referred to as the “PSC.” The Conpanies.” A r egi onal

Feder al Ener gy Regul atory transm ssion organization is



referred to as “RTQ” PSC
O der No. PSC- 01- 2489- FOF- EI
(Decenber 20, 2001) is referred
to as “Order No. 01-2489.” PSC
O der No. PSC- 02- 1199- PAA- EI
(Sept enber 3, 2002) is referred
to as “Order No. 02-1199.”



STATEMENT OF THE CASE AND
FACTS

Florida Power concurs with, and
hereby adopts, the Statement of the Case
and Facts set forth in the Answer Briefs
of Appellees Florida Power & Light

Company and TampaElectric Company.



SUMVARY OF THE ARGUMENT

OPC s appeal represents a
collateral attack on nmatters
decided in Oder 01-2489 that

are no |longer subject to review

and a premature challenge to
non-final matters addressed in
Order 02-1199. The appeal is
untinmely in both respects and

therefore should be disn ssed.
OPC fails to distinguish
between what the PSC has and

has not done in its GidFlorida

pr oceedi ng, i ncl udi ng t he
i ssuance  of the order on
appeal . What the PSC has not

done is to approve GidFlorida

or any of its elenents, as OPC

cont ends. Rat her, the PSC has

undertaken a prudence revi ew of

the Compani es’ actions

regar di ng t he RTO filing

previously made with FERC and,

as a part of this review, is in
the process of guiding the
formul ati on of a revi sed

G idFlorida proposal which the

Vi

Conpanies can then submt to

FERC with the foreknow edge

that the proposal satisfies the

PSC s standard of prudence.

However, the ultimate authority

to approve, nodify or reject

the proposal, in whatever form

it may eventually take, rests

with FERC, not the PSC
The

pending GidFlorida

proceedi ng, including the order

on appeal that OPC contends
cedes the PSC s jurisdiction,
is actually an affirmative
exercise of t he PSC s

jurisdiction over the Conpanies

to ensure that the RTO proposal

previously filed with FERC is

revised in a manner that the

PSC finds to be prudent, i.e.,

consi st ent wth the state’'s

regul atory objectives and the

best i nterests of Fl ori da

r at epayers. The exercise of

this jurisdiction S in

response to the Conpanies’

petitions requesting the PSC to



determne that their actions
regar di ng G i dFl ori da wer e
prudent. The PSC determ ned in
O der 01- 2489 t hat t he
Conmpani es’ actions in filing an
RTO proposal with FERC were a
prudent response to Order 2000,

but found that certain elenents

of t hat pr oposal did not
adequately serve the state’s
regul atory objectives. See
Order 01-2489 at 4. Rat her
than sinply determning that

these particular elenents were

not prudent and closing the

proceedi ng, the PSC undert ook
the additional affirmative task

of identifying how the el enents

of the original proposal could
be revised to Dbetter serve
t hese state I nterests and
thereby result in a prudent

proposal for the Conpanies to
file with FERC

Revi ewi ng the prudence of
utility actions that affect the

rates and service provided to

retail custoners is a clear, if

not classic, exercise of the

PSC s statutory authority. By

exercising this authority in
such a t horough and
conprehensive manner, the PSC

would be nore appropriately

comrended than criticized.

Vil
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STANDARD OF REVI EW

The standard applied by

this Court in reviewi ng orders

of t he PSC was clearly

articulated in @Gulf Coast El ec.

Co-op., Inc. v. Johnson, 727

So. 2d 259, 262 (Fla. 1999).

There, the Court stated that

Conmi ssion orders “cone to this

Court ‘cl ot hed Wt h t he
statutory presunption that they
have been made wthin the
Comm ssion’s jurisdiction and
power s, and that they are

reasonabl e and just and such as
ought to have been nmade.’” |d.

Cor p. V.

(quoting Aneristeel

dark, 691 So. 2d 473, 477

(Fl a. 1997) (citations

omtted)); see al so Lega

Environment al Assi stance

Foundation, Inc. v. dark, 668

So. 2d 982, 987 (Fla. 1996);

United Tel. Co. v. Public Serv.

Commin, 496 So. 2d 116, 118
(Fla. 1986). This Court in
@l f Coast went on to explain

that “[c]onsidering the PSC s
speci al i zed know edge and
expertise in this area, this

deferential standard of review

is appropriate” and that “an

agency’'s interpretation of a

statute it is <charged wth

enforcing is entitled to great

def erence.” 727 So. 2d at 262.

For t hese reasons, t he

Court in @Qulf Coast found that

an appellant seeking review of

a PSC order “bears the burden

of overcomi ng [t hese]

presunpti ons by show ng a

departure from the essentia

requirenents of | aw’ and

concluded that a reviewng

court “w | approve t he

Commi ssion’s findi ngs and

conclusions if they are based
on conpet ent subst anti al

evidence and if they are not

clearly erroneous.” 1d. at 262
(footnote omtted) (quoting
Aneristeel, 691 So. 2d at 477);
see also Fort Pierce Uils.

IX



Auth. v. Beard, 626 So. 2d
1356, 1357 (Fla. 1993); 8§
120. 68(10), Fla. Stat.

The rule of def erence

reflects a “proper relationship

bet ween t he courts and

adm ni strative agencies charged

W th parti cul ar regul atory

duties.” Hll Top Devel opers

V. Holiday Pines Serv. Corp.,

478 So. 2d 368, 370 (Fla. 2d

DCA 1985), rev. denied, 488 So.

2d 68 (Fla. 1986) (describing

the judge- made primary
jurisdiction doctrine) (quoting
United States v. Western P.R

(1956)) .

Co. , 352 U S 59

Def er ence to adm ni strative

agenci es hel ps “mai ntai n

uniformty at that level or to

bring specialized expertise to

bear upon the disputed issues.”
H |l Top, 478 So. 2d at 370.
OPC asserts that the PSC

is not entitled to deference in

its deci si on under revi ew

because it has exceeded its

statutory authority. For the
reasons described herein, this
Court has anple basis to find
that the PSC has, in fact,
acted wthin its statutory
authority. The PSC proceeding
in which the order on appeal
was issued is in response to
t he Conpani es’ petitions

requesting the PSC to determ ne

that their actions regarding
GidFlorida are prudent. In
t hat yet to be conpet ed
pr oceedi ng, t he PSC has
attenpt ed to identify t he
el ement s of a GidFlorida
proposal that wll best serve

state regul atory objectives and

rat epayer interests. I n doi ng
so, t he PSC wil | have
effectively est abl i shed t he
Conpani es’ prudence when they
subsequently submt a proposal

containing those elenents to

FERC for its approval.

Determ ning the prudence

of utility actions that affect



the rates and service offered
to retail custoners is one of
the nost significant and wi dely
recogni zed regul atory tool s
available to the PSC in the
exerci se of its statutory
authority. Because the PSC has
acted wthin its statutory
authority in conducting the
prudence review at issue here,
the PSC s decision in that
pr oceedi ng IS entitled to

def er ence. See Bricker .

Deason, 655 So. 2d 1110, 1111
(Fla. 1995).

Xi



ARGUMENT

l. OPC’ s
appeal
i S
unti nme
Iy AND
SHOULD
B E
DI SM S
SED

The main thrust of the points
presented by OPC constitute a collatera
attack on the PSC’'s Order 01-2489
issued December 20, 2001 in Dockets
000824-EI (Florida Power), 001148-El
(FPL), and 010577-EIl (TampaElectric).
Page 28 of that order advised the parties,
including OPC, that judicial review by the
Florida Supreme Court must beinitiated
by filing anotice of appeal “within thirty
days (30) after the issuance of this
order.” Following theissuance of Order
No. PSC-02-0350-FOF-EI, dated March
14, 2002, on reconsideration of Order
01-2489, the last day to file a timely
appeal was April 15, 2002. This appeal
wasnot initiated by OPC until October 3,

2002, morethan five months after Order

01-2489 became final and non-
appealable. OPC’s collateral attack on
that order is therefore untimely and
impermissible.

For example, in Order 01-2489the
PSC found that expenditures by the
Companieson behalf of GridFloridawere
prudent and recoverable from retail
ratepayers. See Order 01-2489 at 4, 5,
10-11. The PSC reached this finding
because the formation of an RTO would
benefit Floridaconsumers and because a
proactive response by the Companiesto
FERC's prescriptions regarding RTO
formation would provide the best
opportunity totailoran RTOto Florida's
specific needs. See Order 01-2489 at 7-
8. OPC declined to appeal the order
adopting these factual determinations.
OPC's attempt to reargue the same
Issuesin this appeal istoo late.

Other pointsin OPC’s appeal are

directed to portionsof theCommission’s

Xii



Order 02-1199 issued in the subsequent
docket, which are (a) pending on
reconsideration with respect to fina
agency action on certain issues; (b)
pending ahearing requested with respect
to proposed agency action on certain
other issues; and (c) pending a hearing
set by the PSC on significant market
design issues. Clearly, substantia
portions of the order on appeal are non-
final and reflect the incompl ete status of
the PSC’s proceeding to determine the
elements of a prudent GridFlorida
proposal. The PSCwaswell alonginthe
process of making these determinations
when it was stopped short of completion
by OPC's premature appeal. If,
however, the process is alowed to
complete itself, as it should have been,
OPC and the other partieswill know what
elementsamongthevariety of aternatives
now before the PSC actually comprise

the final GridFlorida proposal. The

proposal would then be subject to
appropriatejudicial review asfinal agency
action.

While the Court may have
discretionary jurisdictiontoreview anon-
final administrative order under section
120.68, Florida Statutes, that discretion
should not be exercised in the
circumstances presented here. OPC has
not requested such discretionary review,
nor has OPC shown why a subsequent
review of the PSC’s final agency action
would not provide an adequate remedy or
See

result in irreparable injury.

Continental Equities, Inc. v. Jacksonville

Transportation Authority, 558 So. 2d 154

(Fla. 1st DCA 1990).

In short, OPC s appeal

represents a collateral attack
on matters decided in Order 01-
2489 that are no | onger subject
and a

to review premat ure

challenge to non-final matters

addressed in Order 02-1199. It

Xiii



is therefore untinely in both
respects and shoul d be

di sm ssed.

Xiv



. T H E
COVPAN
| ES’
CUSTOM
E RS
WI L L
NOT BE
ADVERS
E LY
AFFECT
ED BY
T HE
FORMAT
| ON OF
GRI DFL
ORI DA.

A. THE PSC
DETERMINED
R ETAIL
CUSTOMERS
wW O U L D
BENEFIT FROM
T H E
FORMATION OF
GRIDFLORIDA.

OPC references a statement in
Order 02-1199 that the costs of
GridFloridaduring itsfirst five yearsare
estimated to be over $1.1 hillion and,
based on this, assertsthat customerswill
suffer higher retail rates. See OPC Initia
Brief at 47-48. This assertion of a
customer detriment ispatently one-sided.
OPC focuses only on the costs of

GridFlorida and completely ignores the

offsetting benefits of the RTO found by
the PSC in Order 01-2489. Inthat order,
the PSC balanced both the costs and the
benefits of an RTO and concluded that
the efficiencies and benefits of an RTO
werelikely tolead to lower retall ratesin
thelong run. See Order 01-2489 at 5, 8-
10. OPC did not appeal that decision,
which isnow final and no longer subject
to judicial review.

Asthis Court recognized in Lega

Environmental Foundation, theappel lant

of aPSC order must “demonstrate that it

will be adversely affected by the

Commission’sdecision.” 668 So. 2d at
987. OPC has failed to satisfy this

essential requirement.

B. THE PSC'S
ACTIONS I[N
SHAPING THE
RTO PROPOSAL
T O B E
SUBMITTED FOR
F E R C
APPROVAL
W E R E
REASONABLE

XV



A N D
BENEFICIA
L T O
CUSTOME
RS GIVEN
T H E
POTENTIA
L FOR
FEDERAL
PREEMPTI
ON.

OPC argues that the PSC cannot
authorize the formation of an entity over
which it would not exercisejurisdiction.
This presumes that in the absence of
forming an RTO, the PSC would
continueto exercisejurisdiction over the
subject matter of transmission just as it
hasinthepast. That smply could not be
known at the time the PSC entered the
order on appeal, nor can it be known at
this point in time. In light of FERC's
expanding jurisdictional initiative over
transmission servicereflectedinitsOrder
2000 and its pending Standard Market
Design rulemaking, the potential for
federal preemption could not be taken

lightly by the PSC. See Order 2000,

Regional Transmission Organizations,

FERC Stat. & Regs., 131,089 (1999);
Docket No. 01-12-00, Remedying Undue

Discrimination Through Open Access

Transmission and Standard Market

Design, FERC Stats. & Regs., 161,138
(2002). Given thisuncertainty, the PSC
made a factual determination that the
GridFlorida proposal, in a form that
would be revised as it directed, would
preserve as much of its jurisdiction as
possible. Inaddition, by taking an active
role in guiding the form of the
GridFlorida proposal, rather than
passively waiting for preemption, the
PSC would capture the opportunity to
ensurethat the RTO ultimately approved
by FERC accommodated the needs and
interests of Florida consumers to the
greatest extent possible.

Jurisdiction conferred by chapter
366, Florida Statutes, cannot be

unilaterally expanded or contracted by

XVi



the PSC. The ahility to exercise
jurisdiction over certain subject matters--
in this context, transmission service --
depends on both authorization by the
Legidature in chapter 366 and the
forbearance of Congress and FERC in
granting and exercising federal regulatory
authority.  Historically, FERC has
deferred to the state commissions in
setting the revenue requirements for the
transmission component of bundled retail
service and in providing regulatory
oversight for theexpansionandreliability
of transmission grids, insofar as these
mattershave animpact onregulated retail
service. What isunknownistheextent to
which FERC will continue its deference
to stateregulatory oversightinthefuture.
FERC has signaled its intention to
preempt the states on rates, terms, and
conditions of transmission service,

although it has not taken final action to

doso, nor hasit definitively indicated the

extent of regulatory oversight over
planningandreliability it will continueto
defer to stateregulatory agencies. Inthis
context the PSC’'s intent, as plainly
expressed in its order, in reviewing the
GridFloridaproposal was to maintain as
much of its jurisdiction as possible, not
inderogation of itsstatutory dutiesunder

chapter 366, but in support of them.

XVii
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111, THE PSC’ s
procedures wer e
consistent wth the
admi ni strative
procedures act,
chapter 120, florida
st at ut es.

OPC’s unfounded assertion that
the proceedings conducted by the PSC
violated sections 120.569 and 120.57(1),
Florida Statutes, is fully responded to in
the Answer Briefs of Florida Power &
Light Company and Tampa Electric
Company, which Florida Power hereby
adopts, and will not be reiterated in this

brief.

XiX



OPC contends that

shoul d not have “approved”

part of

proposal and

i nstead, the PSC

RTO to cone

" See OPC Initial
38. As expl ai ned
OPC s contention

fundanental fact that

to approve

proposal rests with FERC

t he PSC.

GidFl orida does

its current
i nconpl ete

act ual ,

t he

pr oposal

oper at i onal

THE PSC
H A D
AUTHORI TY
T O
DETERMI NE
T H A T
REVI SI ONS
TO THE
GRI DFLORI D
A PROPOSAL
W E R E
REQUI RED
W\ ORDER
TO FI ND
T H E
COMPANI ES’
ACTI ONS
PRUDENT.

conpl ai ns

i nto exi stence

t he Gi dFl ori da

| f and

stat us as

the PSC

G i dFl ori da

“al | owed

Brief at

earlier,

I gnor es

authority

evol ve

to

RTQ,

will do so as a result of FERC
approval , not t he PSC s
perm ssi on.

In the absence of approval
aut hority t hat rests
exclusively with FERC, the PSC
has exercised its traditional
authority over the prudence of
utility actions to influence
t he approval process. The PSC
has acconpl i shed this by
shapi ng t he Gri dFl ori da
pr oposal that the Conpanies
will submt to FERC in a manner
to Dbest serve the state’'s
regul atory objectives and to
preserve its jurisdiction to
the greatest extent possible.
Wiile the Conpanies my have
the right to seek approval of
GidFlorida from FERC in any
formthey deem appropriate, the
Conpani es recognize that their
failure to include provisions
found by the PSC to best serve
the interests of the state and

the Conpanies’ retail custoners

XX



could have serious and om nous
prudence inplications that they
would find difficult to ignore.
Thus, the PSC s use of its |ong
st andi ng responsibility to
oversee the prudence of utility
actions has been both effective
and well within its del egated

regul atory authority.

XXi



CONCLUSI ON

For the reasons set forth above,
this Court should dismissthisappeal. In
the alternative, this Court should affirm
Order 02-1199.

Dated this 27th day of January
2003.

Respectfully submitted,

JAMES A. MCGEE, Fla Bar No.
0150483

Progress Energy Service Company, LLC
Post Office Box 14042

Petersburg, Florida 33733-4042 3
(727) 820-5184 - telephone

(727) 820-5519 - facsimile
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FLORIDA POWER CORPORATION
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