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STATEMENT OF THE CASE AND FACTS

Petitioner, the State of Florida, filed apetitionfor awrit of certiorari intheFifth
District Court of Appeal on April 25, 2002, challenging Wagner’ sreleasepending his
civil commitment trial under the Jimmy Ryce Act. The circuit court released Wagner
becausethejudge concluded that the State had not filed itscommitment petitionwithin
the time set by Florida Statutes § 394.9135. Sate v. Wagner, 825 So. 2d 453, 454
(Fla. 5" DCA 2002)[ hereinafter “ Appendix A”]. Thisaction by thetrial court cameat
the end of ahearing held on January 23, 2002, at which the judge orally pronounced
hisintention that Wagner beimmediately released and signed acourt minutesformon
which hisdecision to release Wagner was notated. See Appendix A at 3. Atthetime
of these acts, thejudge, the State’ sattorney, and Wagner’ s counsel, all knew that the
form was not intended to be the order from which the time to appeal would run.
(Appendix A at 2-3). Thejudge said: ". . . | want to give you something to appeal . .
. more than some form order that the clerk prepared.” (Appendix A at 3).

The clerk’s form is not designated an order, but is entitled “Open Court
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Minutes.” (Exhibit to Motionto DismissPetitionfor Writ of Certiorari dated May 15,
2002).* Thereisno provision on the face of the form by which to convert the minutes
intoanorder. Seeid. Thesignature, which apparently belongstothejudge, isillegible,
and thereisno indication on theformthat it isthejudge’ ssignature. 1d. Indeed, even
thesignature lineisahand-drawn one, asthe form contains no signature line for any
official other than the Clerk’ s representative. |d.

There is no indication what specific information on the form, the signature
appliesto, and the signature does not immediately follow the“release” provision. I d.
However, it immediately followsthe notation that Defense Counsel is*to prepare an
order. Defendant to stay in contact with counsel.” 1d.

The clerk’ s form is dated and signed by the deputy clerk in attendance at the
hearing on January 23, 2002. Id. It is stamped by the clerk’ s office on the same date.
Id.

Thejudge directed Wagner’ s attorney to draft an order setting out the ruling,
and ordered him to forward a copy to the State. Appendix A at 2-3. If the State

objected to the contents of the order, the court would hold a hearing to resolve any

The index to the record on appeal has not yet been prepared by
the Fifth District Court of Appeal. Therefore, the docunents referred
to in this brief are cited by name and date. Once the index is
recei ved, Counsel will be happy to file an anended brief with record
citations, should this Court indicate that it wants sane.
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disputes. Id. There was a dispute, and the court held another hearing on March 20,
2002, after which the court again directed Wagner’ sattorney to prepare adraft order.
(Appendix C to Motion for Rehearing En Banc dated August 8, 2002 at 22). The
judge signed that draft on March 26, 2002. (Appendix D to Motion for Rehearing En
Banc dated August 8, 2002 at 2). The State’s certiorari petition was filed within 30
days of March 26th.

TheFifth District Court of Appeal dismissed the certiorari petition for lack of
jurisdiction, deciding that it wasuntimely becausethetimeto appeal ranfromtheoral
pronouncement and signing of the court minutes on January 23rd, and not from the
written order signed on March 26th. (Appendix A). It appearsthat the District Court
felt obligated to reach that conclusion based on its own prior precedent in State v.
Brown, 629 So. 2d 980 (Fla. 5" DCA 1993). Id. The court apparently construed
Brown as holding that clerk’s minutes constituted a rendered order. Seeid.

The State filed a Motion for Rehearing en banc and a Motion for Rehearing
and/or Certification of Conflict and/or asaQuestion of Great Public Importance. The
Fifth District Court of Appea denied the State's motions for rehearing by order
entered on September 13, 2002.

TheStatefileditsnoticetoinvokediscretionary jurisdictionintheFifth District

Court of Appeal on October 3, 2002. On April 29, 2003, this Court issued an order
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for briefing and oral argument. The State sinitia brief on the merits follows.

SUMMARY OF ARGUMENT

Thiscaseconcernswhenjurisdictional time periodscommencefor thefiling of
apetitionfor writ of certiorari or notice of appeal. Under the district court’ sdecision,
many deserving litigants will be deprived of the right to seek review, whether by
certiorari or notice of appeal. Moreover, many meritoriousclaims, civil and criminal,
will be unheard and remain wrongly decided.

This Court should vacate the order of the Fifth District Court of Appeal
because it erroneously held that court minutes signed by atrial judge constitute an
order fromwhichthejurisdictional timeperiodsfor thefiling of anappeal, or apetition
seeking an extra-ordinary writ, run. The Fourth District Court of Appeal’ sdecision
ontheissueiscontrary, and iscorrect. Moreover, the instant decision isinconsistent
withthisCourt’ sprior precedent. Theclerk’ sminutesform, though signed by thetrial
judge, does not fall within the definition of rendition of an order as set out by the
appellate rules. This Court should interpret those rules so asto require that an order
beclearly identified asan order of the court, signed and dated by thejudge, filed with
the clerk, and served on the parties, thereby promoting meaningful appellatereview.
The instant decision, if permitted to stand, will affect many cases, both civil and
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criminal, andwill result in unwarranted delaysand unjust results. It should bevacated.



ARGUMENT

THE FIFTH DISTRICT COURT OF APPEAL’S
DISMISSAL OF THE STATE'S PETITION FOR
WRIT OF CERTIORARI FOR LACK OF
JURISDICTION BASED UPON ITS HOLDING
THAT COURT MINUTES SIGNED BY A TRIAL
JUDGE CONSTITUTE AN ORDER FROM WHICH
JURISDICTIONAL TIME PERIODSRUN SHOULD
BE QUASHED AND THE CASE REMANDED FOR
FURTHER PROCEEDINGS ON THE TIMELY-
FILED PETITION.

Thedistrict court held that clerk’ s minutes, signed in open court, constitute a
rendered order for the purpose of commencing thetimeperiod inwhich apetitionfor
writ of certiorari or notice of appeal seeking review must be filed. That ruling, as
explained indetail below, waserroneousand should bequashed. Thetrial judge made
it clear on the record that a subsequent written order would be prepared, and that the
clerk’ sminutesthe judge signed was not intended to be the order to be appealed. The
subsequent written order moreclearly articulated therulingsonwhich areview would
be based than did the notation on the clerk’ sminutesform. Thus, thetimefor seeking
review should be calculated based upon the date of rendition of the formal order by
the trial judge without regard to a notation on a clerk’s form.

The decision of the Fifth District Court of Appeal in the instant case, Sate v.

Wagner, 825 So. 2d 453 (Fla. 5" DCA 2002), expressly and directly conflictswiththe



decision of the Fourth District Court of Appeal in Sate v. Tremblay, 642 So. 2d 64
(Fla. 4" DCA 1994) on the same question of law. The Wagner decision is also
inconsistent with this Honorable Court’s decision in Employers Fire Ins. Co. v.
Continental Ins. Co., 326 So. 2d 177 (Fla. 1976). Moreover, the Wagner holding is
contrary to the requirements of the Rules of Appellate Procedure, as will be more
specifically articulated hereinbelow. The State respectfully contends that the Fifth
District’ s decision in this case is wrong.

Thepotential reach of theWagner holding goeswell beyond Rycelitigationand
could affect both civil and criminal casesof all types. Thejurisdictional timelimits, for
specified original proceedingsand for appellatereview of lower court decisions, begin
to run from the date of rendition of the order to be reviewed. See Fla. R. App. P.
9.100(c), 9.110(b). For thisreason, ascertainment of the date of rendition is critical
in every case brought before the courts of this State. For the reasons set-out
hereinbel ow, the State asks this Court to approve the decision reached in Tremblay
and quash the decision in Wagner.

In Satev. Tremblay, thejudge, ruling on amotion to dismissthe case, “signed
acourt status form reflecting that the conceal ed weapon charge . . . was dismissed.”
642 So. 2d at 65. The form was put in the court file, and the State appealed the

dismissal of thecharge. I|d. On appeal, Tremblay claimedthecourt “lacksjurisdiction
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to consider this appeal, because the state’ s notice of appeal was untimely filed.” 1d.
Theclaim of untimely filing turned on whether the clerk’ sform, signed by the judge
and put in the official file, was arendered order from which the jurisdictional time
began to run. Id.

In ruling that the form did not constitute an order within the meaning of the
jurisdictional rules, the Fourth District Court of Appeal noted that it had “found no
authority to the effect that asigned court ‘ statusform,’ albeit signed by thejudge and
deposited by the clerk inthe court file, constitutes afinal, appeal able order under the
rule.” 1d. at 66. The court pointed out that the rules define “‘rendition’ as‘thefiling
of asigned, written order with the clerk of the lower tribunal,”” and define*‘[o]rder’
as'‘[a] decision, order, judgment, decreeor rule of alower tribunal, excluding minutes
and minute book entries.”” Id. at 65. Thus, the form signed by the judge was not a
rendered order from which the jurisdictional time periods would begin to run. Id.

Moreover, the court went on to state that while there could, possibly, be “a
peculiar set of circumstances” which “might lead us to conclude that a court status
form might befound appeal able,” certain“ precautionary measures’ could betakento
ensurethat such circumstancesdid not arise. Id. at 66. Thecourtinstructed: “ Oneway
todothisisfor thetrial judgeto makeit clear on therecord that asubsequent written

order will be prepared, and that any sheet of paper the judge signs which records a
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particular ruling as a docket entry, is not intended to be the order subject to be
appealed.” Id. Those aretheidentical precautionary measurestaken by the court and
the parties below in Wagner’s case.

After indicating that he would release Wagner, the court directed Defense
Counsel “to draw an order . . .” with the time for “the State to appeal to begin upon
rendition of the order.” Wagner, 825 So. 2d at 454. The State asked for notice of the
signing of the order “so | know what my appeal time is.” Id. The judge directed
Defense Counsel to send the draft order to the State before sending it to him, so the
State “can approveit asto form.” Id. The court clarified: “...[O]nceyou draft the
order, send it over, let her look at it, if she thinks you’ ve got something in there that
| didn't say, then.. .. .. have hearings. . ..? Basically, | want to give you something
to appeal more than what | just said, more than some form order that the clerk
prepared.” 1d. at 454-55. Clearly, neither thetrial judge, nor the parties, intended for,
or believedthat, thetimefor thefiling of the notice of appeal would begin running until
the judge signed the order which Defense Counsel was to draft after the hearing at

issue. All reasonable steps weretaken by thetrial court to ensurethat everyone knew

°The parties’ attorneys did not agree as to the | anguage of the
draft, and a hearing was held to resol ve the dispute. Changes were
made, and thereafter, the formal order was si gned and rendered. (See
Appendi x Cto Motion for Reheari ng En Banc dat ed August 8, 2002 at 11-
20).



that the minute book entry, prepared by the clerk, was not intended to be the order to
be appealed. Surely, this constituted adequate “precautionary measures’ under
Tremblay.

The State contends that the result reached by the Fourth District in Tremblay
Isthe correct and just one. That conclusion is buttressed by this Court’sdecisionin
Employers Fire Ins. Co. v. Continental Ins. Co., 326 So. 2d 177 (Fla
1976)[ hereinafter “Employer’s Fire’]. In Employers’ Fire, this Court considered a
case holding that a signed minute book entry constituted a“judgment” for purposes
of commencing thetimefor an appeal. 326 So. 2d at 178. Considering the nature of
a minute book notation, this Court determined that it could not qualify as an order
rendered within the meaning of the rules pertaining to jurisdictional time periods.
Renditioninthat regard refersto an order that “ end[ s] thetrial court’ slabor and lay[s]
the predicate for appellate review.” 326 So. 2d at 181. “Equally important isthe fact
that atrial court’ sdecisionismoreclearly articulated, and therefore morereviewable,
inafinal jJudgment document than in aminute book notation. For these reasons, the
timefor taking an appeal should be governed by the rendition of aformal document

of judgment by thetrial judge. . . rather than by the signed entry in aminute book.”*

The m nute book entry at issue in Enployers’ Fire was “signed by
the trial judge.” 326 So. 2d at 179.
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Based squarely upon this authority, minute entries were specifically excluded
from the definition of order as noted in the Committee Note to Rule 9.020(f). Thus,
Wagner’ s holding that the court minutes, signed by thetrial judge and filed with the
clerk, was transformed into a rendered order sufficient to begin the running of the
jurisdictional time period conflicts with this Court’ s holding in Employers' Fire, as
well as the appellate rules. This is especially true, where, as here, the trial court
proceeded to render the “formal document of judgment” this Court specified in
Employers Fire.

Thus, the courts of this state have long recognized a difference between
notationsin the clerk’ s minutes and formal orders of the judge. Another exampleis
found in Haakenstad v. Oshorne, 402 So. 2d 1356 (Fla. 4" DCA 1981). In
Haakenstad, no formal order was entered on the date of the hearing, but therewas*a
notation by the court clerk that the trial court” dismissed the case “for lack of
prosecution.” When further prosecution was attempted, a different trial judge
dismissed the case based on the notation on the court minutes. 402 So. 2d at 1356.
The Fourth District Court held that “no final order has been entered in thefirst case,”
specificaly finding that “[t]he clerk’ snotation . . . was certainly not anorder .. ..” Id.

Casessuchasthisdraw attentiontothesignificant differencesbetweenaclerk’s
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minutes of court proceedings and a properly rendered order. The clerk’s court
minutes are brief notations of what the deputy clerk regarded as the highlights of the
proceeding. They typically do not provide for the judge’s signature, and are not
usually signed by him or her. At most, they are attested to by the deputy clerk. The
parties are not given copies of the minutes, nor are they consulted about the accuracy
of the notations. Moreover, if minutes ultimately signed by ajudge could thereby be
transformed into an order, the parties would need to consult the court file on adaily
basisto determinewhether, and if so, when, the minuteswere signed so asto become
an order commencing the running of the jurisdictional time for an appeal.

The State submits that an order must be a document clearly identified as an
order of thecourt. It must specify the parties, and the judge, indicate the action taken,
be dated, and be signed by the judge. Thereafter, it must be filed with the clerk, and
served on the parties. See Fla. R. Civ. P. 1.080(h). Oral pronouncements, even
accompanied by signed court minutes, are insufficient to constitute an order.

The Second District Court of Appeal reached asimilar determination in State
v. Qullivan, 640 So. 2d 77 (Fla. 2d DCA 1994). There, thetrial court had attempted
to transform the face of amotion into an order by affixing a stamp on the motion and
notating the disposition of the motion thereon. 640 So. 2d at 78. The District Court

said that while “a short form order stamped on the face of a motion” might be
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appropriate in some cases, it “should not be used when it is essential to fix a point
from which crucial time periods are to be cal culated for purposes of rendition under
rule 9.020(g).” 1d. An “oral pronouncement and stamped order do not satisfy the
requirements of rendition.” Id. The State submits that neither do an oral
pronouncement and notations on clerk’s minutes do so.*

Theclerk’ sminutesintheinstant casearenot identified asan order of thecourt.
The minutes do not specify that the judge signed the document; neither does it state
what the signature, aleged to be the judge’s, applies to. Perhaps most importantly,
thereisno indication that it was served on the parties. Thus, the State submitsthat it
Isnot arendered order sufficient to commence the running of the jurisdictional time
period for the filing of a certiorari petition, or a notice of appeal.

Thereare strong public policy reasons why the definition of “rendition” inthe
appellate rules does not include oral pronouncements coupled with signed court
minutes. Under Wagner, aclerk’ snotations regarding what happened during a court

proceeding, if signed at some point by the trial judge, will become rendered orders

“The State points out that in Sullivan, the judge intended to
transformthe short formstanp i nto an order endi ng hi s judicial | abor
ontheissue; intheinstant case, thejudgeclearly didnot intendto
end his judicial labor with the clerk’s mnutes form The State
submts that since the order in Sullivan was insufficient to effect
rendition, theclerk’s formintheinstant case surely cannot have been
sufficient to do so.
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from which thejurisdictional timelimitswill run. How will partiesknow when those
time periods have begun? Wagner does not provide that the court minutes become
arendered order for jurisdictional purposes, only if, thejudge signsit in the presence
of counsel and/or the parties. Neither doesit require that a copy of the signed court
minutes be mailed, or otherwise delivered, to counsel and/or the parties. Since the
parties might not be aware that the jurisdictional time frame has begun, otherwise
meritorious claims will be barred from consideration at the appellate level.

In the instant case, the clerk’s form is not designated an order, but is entitled
“Open Court Minutes.” (Exhibit to Motion to Dismiss Petition for Writ of Certiorari
dated May 15, 2002). There is no provision on the face of the form by which to
convert the minutesinto an order. Seeid. The signature, which apparently belongsto
the judge, isillegible, and there is no indication on the form that it is the judge’s
signature. Id. Indeed, eventhesignaturelineisahand-drawn one, astheform contains
no place for any official, other than the Clerk’ s representative, to signit. Id. Neither
is there any indication of service on the parties.

Althoughit might be argued that the partiesin thiscase knew it wasthejudge’s
signature because he signed it at a hearing at which they were present, the State
submits that making rendition of an order dependent upon whether all parties

attorneys seethe judge sign aformisan unworkable standard. Certainly, nothingin
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the present rule defining rendition is dependent upon whether the document issigned
in the presence of the parties. See Fla. R. App. 9.020(h).°

The rules of civil procedure do provide that orders are to be served on the
parties when entered. Fla. R. Civ. P. 1.080(h). There is no indication that occurred
with the clerk’s minutes in this case. However, it did occur with the formal order,
which wasprepared asspecifically provided forin Rule 1.080(h).° Serviceisessential
to the appellate process, for without it, parties will have no notice of either the
beginning, or ending, of the time period for the filing of an appeal. There is no
indication that the “ open court minutes’” form at issuein this case was even seen by
the parties, much less served on them.

Moreover, evenif seen, thereisno indication what specific information on the

“An order is rendered when a signed, witten order is filed
with the clerk of the lower tribunal.” Fla. R App. P
9.020(h). The parties’ presence has nothing to do with rendition
of an order. Moreover, should signing in the presence of the
parties be sufficient to acconplish rendition, evidentiary
heari ngs would be necessary in sone cases in order to determ ne
whet her a docunment was a rendered order. In such cases,
jurisdiction would have to be relinquished to the circuit court
for the hearing before the appellate court could determne the
tineliness of the notice of appeal or petition for extra-
ordinary relief.

¢“The court may require that orders . . . be prepared by a
party, may require the party to furnish . . . envelopes for
service of the order . . ., and may require that proposed orders
. . . be furnished to all parties before entry by the court of
the order . . ..” Fla. R Gv. P. 1.080(h).
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form, the signature applies to, and the signature does not immediately follow the
“release” provision. (Exhibitto Motionto DismissPetitionfor Writ of Certiorari dated
May 15, 2002). However, it does follow the notation that Defense Counsel is “to
preparean order. Defendant to stay in contact with counsel.” 1d. Thus, the placement
of thejudge’ s signature might reasonably be interpreted to pertain specifically to the
instruction regarding who was to draft the formal order which the court expected to
enter at some future time.

If the Wagner approach is correct, atria court’s signing of a minutes form
would precludethefiling of aformal order morethanthirty (30) daysafter thenotation
was made. Thisis so because, the party appealing, would be forced to file a notice
which would divest thelower court of jurisdiction. Thiswould result inthe appellate
court deciding claimswithout the benefit of thetrial court’ sfactual findingsand legal
reasoning. Moreover, in some of those cases, the appellate court would be forced to
makefactual findingswhichthelaw saysshould be madeby thetrial court, or remand
the case for additional proceedings, resulting in unjust, and unnecessary, delays, not
to mentionthewaste of judicial timeand resources. Further, although Wagner should
not have beenreleased by thetrial court (theissue presentedintheunderlying certiorari
petition), in cases where such an action was appropriate, the trial court would be

forced to choose between theindividual’ sright to liberty and theright to ameaningful
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appeal for the sake of justice.

Orders that permit an appellate court to more fully review the trial court’s
decision should be encouraged. That the “trial court’s decision is more clearly
articulated, and therefore more reviewable, in afinal judgment document than in a
minute book notation” (Employers Fire, 326 So. 2d at 181) is an important
consideration in the pursuit of justice. Whether decreed by statute, rule, or good
common sense, formal orders which permit appellate courts to make a more
meaningful review are preferable to notations on aform, especially one not intended
to be the order which endsjudicial labor on the matter at issue. Cf. Spannv. State, 28
Fla L. Weekly S293 (Fla. April 3, 2003)[statutory provision - court must evaluate
proposed mitigating circumstancesinwritten order to assurereviewing court that trial
court made aproper evaluation “‘ aswell asto permit this Court ameaningful review
of the sentencing order.’”].

In Wagner’s case, the draft order presented by Defense Counsel contained a
basisfor Wagner’ s release which was not orally specified by thetrial court. Thetria
court’ sdecision to release Wagner appeared to be based solely on Atkinson v. Sate,

791 So. 2d 537 (Fla. 2d DCA 2001),” but Defense Counsel included Tanguay V.

This Court subsequently upheld the Second District’s
dism ssal of the commtnent petition in Atkinson, holding “the
Ryce Act is limted to persons who were in lawful custody on its
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Sate, 782 So. 2d 419 (Fla. 2d DCA 2001), rev. granted, 821 So. 2d 302 (Fla. 2002),
as abasisin the proposed order. Tanguay presents a different, and somewhat more
meritorious (but still incorrect), basisfor therelease. Thisdiscrepancy wasresolved
at theMarch 23" hearing on the draft order. (Appendix C to Motion for RehearingEn
Banc dated August 8, 2002 at 10-20). Thetrial judge explained that “whether | said it
or not,” he “did use those two cases,” referring to Atkinson and Tanguay. Id. at 20.
He permitted both cases as abasis for his decision to release Wagner, (Appendix D
to Motion for Rehearing En Banc dated August 8, 2002 at 2), even though his oral
pronouncement indicated that his decision was based solely on Atkinson. See
Appendix B to Motion for Rehearing En Banc dated August 8, 2002.

In this Court’ s subsequently issued opinion in State v. Atkinson, 831 So. 2d
172, 174 (Fla. 2002), this Court held that only persons in lawful custody on the
effectivedate of the Ryce Act are subject tothe Act. Thereisno questionin Wagner’s
casethat hewasin lawful custody on the effective date of the Act. The point argued
below was that Wagner was not in lawful custody when the petition was filed on
September 7, 2000. (See Appendix B to Motion for Rehearing En Banc dated August
8, 2002 at 1-2). Thetrial court made it clear that his “finding in this case is avery

narrow finding . . . that Mr. Wagner wasnot inlawful custody after August 28", 2000

effective date.” State v. Atkinson, 831 So. 2d at 174.
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... 1d. a 1. Thus, theAtkinson holding did not provide authority for thetrial court’s
release of Wagner, and it wasthe only authority orally pronounced at the hearingwhen
theform was signed. Without the subsequent written order citing to Tanguay, there
clearly wasno basisfor thecourt’ sactioninreleasing Wagner.® The court recognized
this at the hearing on the order, and said that he intended to also rely on Tanguay in
releasing Wagner, because a release based solely on Atkinson would have been
inappropriate.’ (See Appendix C to Motion for Rehearing En Banc dated August 8,
2002 at 16-20). Tanguay was permitted to remaininthefinal order asabasisfor the
releasetofully explainthejudge’ sdecision processand intentions(existing at thetime
of the oral pronouncement) and ensure meaningful review of the order releasing
Wagner.

Itisclear on thisrecord that the clerk’ s minutesform did not clearly articulate

the trial court’s decision. Neither did it end the court’s labor, or lay the correct

8 course, the State contends that Wagner’s rel ease was not
appropriate in any event. Tanguay does not reach the instant
case because it was decided on the basis of the original version
of the Ryce Act, before the imediate release provision was
added in My, 1999. See Tanguay v. State, 782 So. 2d 419, 421
n.2 (Fla. 2d DCA 2001). Moreover, even if it reaches \Wagner’s
case, Tanguay was wongly deci ded.

°The judge said: “. . . | did use those two cases whether |
said it or not because you have to use both case[s] to fashion
the remedy . . ..” (Appendix C to Mdition for Rehearing En Banc

dat ed August 8, 2002 at 20).
19



predicatefor appellatereview. Thus, it cannot betherendered order which beginsthe
running of thejurisdictional time period under the appellaterules. Employer’sFire;
Fla R. App. P. 9.020(h).

Findly,inEmployers Fire, thisCourttook “judicia noticeof thewidedisparity
in the practices of our trial courtsasto the time, manner and completeness of minute
book entries.” 326 So. 2d at 180. This Court said: “The inevitable variationsin the
way judges complete court minutes suggest that these entries would generally be an
unreliable guide by which to measure either appellateor limitationstime.” 1d. Thatis
just astrue today, asit was when Employers’ Fire was decided.

In fact, that was the Wagner trial court’ s specific concern. He, likethis Court
in Employers’ Fire, regarded the“form order that the clerk prepared” to beunreliable
and insufficient to permit meaningful appellatereview.’® Ashetold the partiesat the
time, he wanted to give the losing party “ something to appeal more than what | just
said, morethan someform order that the clerk prepared.” (Appendix A at 3). Tothat
end, he entered hisorder ending hisjudicial labor on theissue of Wagner’s pre-trial

release on March 26, 2002. That is the date from which the jurisdictional time for

91t is noteworthy that in Enployers’ Fire, this Court rejected
court m nutes prepared by ajudge; i n Wagner, the judge i ndi cated t hat
the court m nutes were prepared by the cl erk. The Stat e suggests t hat
this further reduces the reliability of the “order” in Wgner.
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appeal begantorun. With respect, theFifth District Court’ sconclusiontothecontrary

iswrong.™

11The State points out that the district court’srelianceonits
prior decisioninStatev. Brown, 629 So. 2d 980 (Fl a. 5'" DCA 1993) was
erroneous. In Brown, the “trial court signed a form entitled
“Court Mnutes” and “Order (Mdtion Hearing).” 629 So. 2d at 980.
The judge “*X d the blanks preceding both the words “Court
M nutes” and “Order (Motion Hearing),” indicating that the form
was both the court mnutes and an order of the court. 1d. Thus,
it is clear that the judge intended that the form be the order
of the court at the tine it was filed with the clerk. That the
judge apparently later decided to issue an additional order does
not defeat the «clear intent existing at the tinme the
m nutes/order form was conpleted, signed, and filed by the
j udge. That is not the case in WAagner. WAgner’'s judge made it
clear that the court mnutes were not his order, and all
partici pants shared that understanding. Thus, Wagner’'s case is
fully distinguishable from Brown.
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CONCLUSION

Based on the foregoing argument and authority, the State respectfully requests

that this Court approve the decision of the Fourth District Court of Appeal inSatev.

Tremblay, quash the decision of the Fifth District Court of Appeal intheinstant case,

and remand thiscaseto thedistrict court for further proceedingson the State’ stimely

petition for writ of certiorari.
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