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STATEMENT OF THE CASE AND OF THE FACTS

Appel l ant, David Boland, Inc., was the primary contractor
on the Special Forces Training Facility Project undertaken by
the United States Navy at Flem ng Key, Florida. (A4:Ex.B:p.1)!
Bol and entered into a subcontract with Trans Coastal Roofing
Conpany, 1Inc., in which Trans Coastal agreed to install the
roofs at the project. (A4:Ex.B:Y4) Bol and agreed to pay Trans
Coastal $167,800 for this work. (A4:Ex.B:15) The subcontract
bet ween Boland and Trans Coastal provided that the prevailing
party in any litigation was entitled to recover its attorneys’
fees. (A4:Ex.B: 110A

Under the subcontract, Trans Coastal was required to provide
a performance bond at Trans Coastal’s expense. (A4: Ex. B: 124)
A blank for the anmount of the performance bond was filled in by
the parties with “$167,800.” (A4:Ex.B:124) The form of the bond
was to be provided by Boland. (A4:Ex.B:Y24) Trans Coast al
agreed that the bond would cover “damages or forfeitures”
resulting from Trans Coastal’s nonperformance of the contract.
(A4: Ex.B:Y24) The parties’ subcontract did not require the bond
to cover attorneys’ fees. (A4: Ex. B: 124) Nonet hel ess, Trans

Coastal provided a bond that covered Boland’ s attorneys’ fees

v All references to the record below are contained in

Appel I ant’ s Appendi x.
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and other damages up to the penal sum of the bond. (A3:12) As
agreed, the bond was for $167,800, and was issued by Appellee,
I ntercargo | nsurance Conpany. (A3)

A di spute arose when the Navy expressed dissatisfaction with
the roofing work of Trans Coastal. (A5: Ex. D) As a result,
Bol and refused to tender paynent under the subcontract. (A4:811)
Trans Coastal objected and clainmed that it had perforned the
work in accordance with the specifications. (A4:810)

Trans Coastal then sued Boland in the federal district court
for the Southern District of Florida. (A4) Trans Coast al
alleged both MIller Act and comon |aw clainms. (A4) Bol and
counterclaimed for breach of the subcontract agreenent and al so
sued Appellee, Intercargo |Insurance Conpany, on the performance
bond Intercargo provided for Trans Coastal on the subcontract
agreenent. (Ab)

The district court dismssed all of Trans Coastal's clains
agai nst Bol and, but retained jurisdiction over Boland s conmon
law counterclains against Trans  Coast al and I ntercargo.
(A2: Dkt.71) Boland's comon |aw counterclains against Trans
Coastal and Intercargo were tried to a jury in 1996, resulting
in a $23,451.38 verdict for Boland against Trans Coastal. (A6)
The jury found no liability agai nst | nt er car go. ( A6)

Thereafter, the district court granted a notion for a new trial.

-2-



(A10) The case was tried before a jury a second tine. (All) The
jury returned a $31,654.42 verdict for Boland and against Trans
Coastal and Intercargo, jointly and severally. (All)

Bol and noved for attorneys' fees and costs against Trans
Coastal and Intercargo. (A13) Boland argued that it was
entitled to attorneys’ fees agai nst Transcoastal under Paragraph
10A of the subcontract. (Al3: p. 2) Bol and al so argued that it
was entitled to attorneys’ fees against Intercargo under the
contract ual terns  of the performance bond and Section
627.428(1), Fla. Stat. (A13:p.2) Boland argued that although
the performance bond limted it to attorneys’ fees of the pena
sum ($167,800), Section 627.428 pernmitted a fee award beyond the
parties’ contractual agreenent to limt fees to the penal sum
(A13: p. 4)

The magi strate’s report and reconmendat i on limted
Intercargo's liability for attorneys’ fees and costs to the face
anount of the bond. (A22) The magistrate found that while it
may be appropriate to exceed the bond penalty in sone instances,
this case was not one of them (A22:p.23) The magistrate relied

upon Nichols v. Preferred National |nsurance Conpany, 704 So.2d

1371, 1374 (Fla. 1997), in which this Court permtted recovery
of attorneys’ fees and costs against a surety in an anount

greater than the penal sum of the bond where the attorneys’ fees
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and costs were incurred as a result of the surety's m sconduct
rather than that of the principal. In applying the reasoning

enployed in N chols and Anerican Surety Co. of New York v.

Gedney, 185 So. 844 (Fla. 1939), the magistrate found no basis
to expand the scope of the surety's liability in this case
beyond the face anobunt of the bond; an independent review of the
record did not disclose any m sconduct by Intercargo. (A22:p.26)
Nor did Bol and all ege any m sconduct by Intercargo. (A5)

The district court adopted in part the report and recom
mendation; it limted Intercargo's liability for attorneys’
fees and costs to the penal sum of its performance bond. (A24)
The district court agreed with the nagistrate that to expand the
surety's liability, sonme msconduct nust be alleged and proven
on the part of the surety (lIntercargo) separate and apart from
the m sconduct of the principal that the sum of the bond covers.
(A24: p. 6)

Bol and appeal ed the judgnent entered on the district court’s
attorney’s fee order to the Eleventh GCrcuit Court of Appeals
(A26) In turn, the Eleventh Circuit certified the follow ng
question to this Court:

DCES FLORI DA STATUTE § 627.428 AUTHORI ZE
RECOVERY OF ATTORNEYS FEES IN EXCESS OF A
PERFORVANCE BOND'S FACE AMOUNT FROM A
SUBCONTRACTOR' S SURETY, VWHEN THE FEES
CLAI MANT HAS NOT SHOMNN | NDEPENDENT
M SCONDUCT ON THE PART OF THE SURETY?

-4-



Trans Coastal Roofing Co. v. David Boland, Inc., 309 F.3d 758

(11" Gir. 2000). (AL:p.6)

STANDARD OF REVI EW

I ntercargo accepts Boland’ s standard of review because this
appeal involves an issue of statutory interpretation based upon

undi sputed facts, this Court reviews this nmatter de novo.

Arnmstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000)("standard of

review for a pure question of lawis de novo").



SUMVARY OF THE ARGUMENT

Boland largely premses its argunent on a legal principle
I ntercargo does not dispute. Bol and mai ntains that attorneys
fees should be awarded to successful clainmants against sureties
on performance bonds. Intercargo does not dispute such
entitlenment. Through Section 627.756, the Florida Legislature
applied Section 627.428 to require sureties to pay such
attorneys’ fees for a specified class of clainmants.

But, as recogni zed by the Eleventh Crcuit, Section 627.428
does not address the amount of those fees, other than to say
they should be reasonable. Suretyship law does |imt a
claimant’ s danmages to the penal sum of the bond. This Court has
applied this sanme rule to limt attorneys’ fees to the penal sum
of other surety bonds, absent surety m sconduct. Boland attacks
the application of these |legal principles to performance bonds,
but cannot distinguish performance bonds from other types of
surety bonds.

Bol and’ s argunent lacks primarily policy support. Wi | e
Bol and steadfastly urges attorneys’ fees be awarded to |level the
playing field for insureds against insurance conpanies, the
tripartite relationship between an obligee, principal and surety
does not trigger that concern. Unli ke an insured who bargained

to be paid by an insurer upon the happening of a contingency,
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the surety nerely backs the credit of its principal.

Equal ly inportant, contractors and subcontractors sonetines
negoti ate performance bonds. Here, for instance, Boland
required Trans Coastal to provide a bond on a form approved by
Bol and. Bol and could have demanded a bond in an anmount that
fully protected Boland if Ilitigation ensued. Thi s oversi ght
results not from inadequate bargaining powers, but froma poorly
negotiated deal. Boland s public policy argunent crunbles under
the general realities of suretyship law and the specific facts
of this case.

Bol and’s argunent is also internally inconsistent. Bol and
argues that performance bonds are contracts, yet ignores the
terms of the contract it negotiated. I ndeed, the bond is on a
form approved by Bol and. The face of the bond provides a
penalty of $167,800.00 and specifically includes, as part of the
damages subject to that bond penalty, all litigation related
costs and attorneys’ fees which the contractor may suffer by
reason of the principal’s default.

Finally, Boland circunvents the question the El eventh
Crcuit certified, except to assert wthout support that surety
m sconduct is unnecessary to award prevailing party attorneys’
f ees. Paynent and performance bonds should be treated |ike

other surety bonds: to expand the surety's liability, sone
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m sconduct mnust be alleged and proven on the part of the surety
separate and apart from the msconduct of its principal.
Because no such separate m sconduct is present here, Intercargo

is not liable for fees beyond the penal sumof its bond.



ARGUMENT

SECTION 627.428(1), FELA. STAT., DOES NOT
REQUI RE A SURETY TO PAY ATTORNEYS FEES IN
EXCESS OF THE PENAL SUM OF | TS PERFORVANCE

BOND.

A. VWile Sections 627.428 and 627.756
Entitle Successf ul Cl ai mant s to
At t or neys’ Fees Agai nst Sureties

| ssuing Paynent and Performance Bonds,
Section 627.428 Does Not Address the
Ampunt of Such Awar ds.

Bol and argues that Section 627.428 authorizes a court to
assess attorneys’ fees to a prevailing party clainmant against a
surety issuing a paynent and perfornmance bond. I ntercargo
agr ees. Section 627.756(1), entitled “Bonds for Construction
Contracts; Attorney Fees in Case of Suit,” states:

Section 627.428 applies to suits Dbrought by
owner s, subcontract ors, | aborers, and
mat eri al ren against a surety insurer under
paynment or perfornmance bonds witten by the
insurer under the laws of this state to
i ndemmi fy against pecuniary |oss by breach
of a building or construction contract.
Omner s, subcontract ors, | aborers and
materi al mren shall be deenmed to be insureds
or beneficiaries for the purposes of this
section.

Thus, the Legislature has provided a specific statute that
applies Section 627.428 to award attorneys’ fees to prevailing

party clai mants under paynent and performance bonds.? See Danis

Z The Surety Association of American notes that Section

627. 756 does not apply to prinme contractors, and therefore
cannot be the basis for assessing fees against Intercargo.
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| ndustries Corp. v. Ground I mprovenent Tech. Co., 645 So. 2d 420

(Fla. 1994)(recogni zing Section 627.428(1) applies via Section
627. 756) .

Nei t her Sections 627.428 nor 627.756, however, resolve the
i ssue of the anobunt of that fee. This question arises because
paynment and performance bonds differ from insurance policies.
The Florida Legislature recognized this distinction when it
enacted Section 627.756. The only possible neans to harnonize
Section 627.428 wth Section 627.756 is to conclude that while
Section 627.428 applies to surety bonds, Section 627.756
specifically applies to paynent and perfornmance surety bonds in
the construction context. As this Court noted in Unruh v.

State, 669 So. 2d 242 (Fla. 1996):

As a f undanent al rule of statutory
instruction, courts should avoid readings
t hat woul d render part of statute

meani ngl ess, and whenever possible nust give
full effect to all statutory provisions and
construe related statutory provisions in
har nony wi t h anot her.

See |d. at 245. It follows then that the Florida Legislature

di stingui shed attorneys’ fees for paynment and performance bonds

Intercargo did not raise this issue in the Eleventh Crcuit
because it has always contended that under either Section
627.428 or the contractual basis for attorneys’ fees, fees were
l[imted to the penal sum of the bond. Nonet hel ess, this Court
m ght fashion a rule that applies the SAA's argunent to future
cases.
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from those avail abl e under the nore general provision of Section
627. 428; ot herwi se, Section 627.756(1) would be rendered
meani ngl ess.

Julian E. Johnson & Sons, Inc. v. Balboa Ins. Co., 408 So.

2d 1044, 1047 (Fla. 1982), supports this concl usion. Ther e,

this Court cited wth approval Snead Constr. Corp. v. Langernman,

369 So. 2d 591 (Fla. 1st DCA 1978), in which the First District
held that Section 627.756 governs over Section 627.428 when the
| awsuit involves a perfornmance bond:

W agree wth appellants that Section

627.756(2) is applicable. Section 624.13 of
the I|Insurance Code states that the code's

provisions regarding types of insurance,
insurers or as to "a particular mtter"”
prevail over all other such provisions.

Sections 627.428 and 627.756 are within the
i nsurance code, and Section 627.756 deals
specifically with suits on performance or
paynment bonds against surety insurers to

construction contracts. By mandate of
Section 624.13, then, attorney's fees in
suits by sub-contractors I|ike appellee

against a surety on a performance or paynment
bond are governed by the specific provisions
in 627. 756.
408 So. 2d at 1047 (enphasis added).
In sum this Court has recognized the Legislature’'s
distinction between sureties issuing paynent and performance

bonds and insurers issuing insurance policies. Contrary to

Bol and’ s assertion, because the issue certified by the Eleventh
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Crcuit involves performance bonds, it cannot be determ ned by

solely the “face” of Section 627.428.
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B. Prior Decisions fromthis Court Do
Not Resol ve  Whet her At t or neys’
Fees Cannot Exceed the Penal Sum
of the Perfornmance Bond.
Bol and argues that the magistrate and district court wongly
argued that the issue before this Court is one of first
i npression. According to Boland, this Court addressed the issue

of whether a surety is liable for attorneys’ fees beyond the

penal sum of a performance bond in State Farm Fire & Casualty

Co. v. Palnma, 629 So. 2d 830 (Fla. 1993). Bol and’ s reliance

upon Palma is puzzling. Pal ma addresses only entitlenent, not
anount, of attorneys’ fees awards.

In Palma, plaintiff was injured in a car accident and sought
no-fault benefits from her insurance conpany, State Farm Wen
plaintiff submtted the bill for a $600 thernographic
exam nation, State Farm refused to pay. Plaintiff sued State
Farm which answered that it was not required to pay for the
t hernographic exam nation Dbecause this treatnent did not
constitute a necessary nedical service. The trial judge agreed
wth State Farm and refused to order paynent. After several
appeals, the issue ultinmately cane before this Court on conflict
certiorari. The issue in conflict was the entitlenment of a
party for attorneys’ fees for litigating entitlement and anount

of attorneys’ fees. This Court described the issue before it:

13-



| n answeri

Thus, the issue presented in this case is
when does a dispute relating to attorney's
fees fall wthin the scope of section
627. 428.

ng this question, this Court held that

if an insurer |oses such a suit but contests
the insured' s entitlenent to attorney's

fees, this is still a claimunder the policy
and within the scope of section 627.428.
Because such services are rendered in

procuring full paynment of the judgnent, the
insured does have an interest in the fee

recover ed. Accordi ngly, we hol d t hat
attorney's fees nmay properly be awarded
under section 627.428 for |litigating the

issue of entitlenent to attorney's fees.

However, we do not agree with the district
court below that attorney's fees may be
awarded for l[itigating the anount of
attorney's fees. The |anguage of the statute
does not support such a conclusion. Such
work inures solely to the attorney's benefit
and cannot be considered services rendered
in procuring full paynment of the judgment.

See |d. at 832-833. Pal ma did not address the anmount

of

f ees

assessed agai nst sureties issuing paynent and performnce bonds.

Pal ma sinply provides no guidance to the issue certified by the

El eventh Circuit.3

Bol and argues that Palnma states that “attorneys’ fees shal

3/

Boland additionally <cites G ncinnati Ins.

Co.

V.

Palner, 297 So. 2d 96 (Fla. 4" DCA 1974) and Blizzard v.

Governnental Enployees Ins. Co., 654 So. 2d 565 (Fla.

1St

DCA

1995). (IBR, p. 15-16) Neither address the issue certified by
the Eleventh Circuit. Both involved a claim for attorneys
on a classic insurance liability contract.

-14-
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be decreed against the insurer when judgnent is rendered in
favor of an insured or when the insured prevails on appeal” and
that “if the dispute is wthin the scope of section 627.428 and
the insurer |loses, the insurer 1is always obligated for
attorneys’ fees.” (IBR p. 14-15) Although the term "insurer"
is defined wunder the Florida Insurance Code to include a

"surety," see N chols v. Preferred Nat'l Ins. Co., 704 So. 2d

1371, 1374 (Fla. 1997), the issue is not whether fees can be
assessed against the surety (Sections 627.428 and 627. 756 permt
such an award), the issue is whether those fees can exceed the
penal sum of the bond.

At the very |east, N chols supports the position that solely
because a surety is an “insurer” under the Insurance Code does
not expose the surety to unlimted attorneys’ fees under a
performance bond. In N chols, this Court concluded that the
surety on a guardianship bond was an insurer under Section
627. 428. However, this Court recognized that the surety’s
exposure mght be limted to the face anmount of the bond. This
Court then fashioned a rule that Iimted attorneys’ fees it had
previously held available under Section 627.428 to those
resulting fromthe surety’s m sconduct:

To ensure that sureties are protected
from having to pay anmounts over the face
anmount of the bond due to a principal's

-15-



m sconduct but that the beneficiaries are
not required to reduce the anount received
under the bond when the surety itself is
negligent or unreasonable in failing to
tinely pay a claim we hold as follows: Wen
princi pals msappropriate guardi anship funds
or insufficiently discharge their duties,
attorney's fees and costs for a claim based
solely on this negligence are limted to the
face anmount of the bond pursuant to section
744. 357, however, when the trial court
specifically determnes that attorney's fees
and costs were incurred because a surety
failed to act diligently and unreasonably
del ayed the paynent of a claim such
attorney's fees and costs are not protected
by section 744. 357.

See |d. at 1374 (enphasis added) In short, this Court
reconciled a claimant’s right to attorneys’ fees under Section
627.428 with the realities of suretyship law, and the specific
statute limting liability of sureties on guardianship bonds.
G ven the peculiar nature of paynent and performance bonds, as
well as a specific statute governing such bonds, this Court is
confronted wth an al nost identical task.
C. The Penal Sum of a Performance Bond Is the Limt
of Liability, Wether the Recovery Sought |Is
Attorneys’ Fees And/or Conpensatory Danages.
Bol and argues that all attorneys’ fees incurred by a
claimant seeking to recover on a performance bond should be
recoverabl e because attorneys’ fees are sonmething other than

conpensatory damages. So, Bol and expl ai ns, Intercargo’s

argunent should be rejected because the penal sum limtations
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apply only to conpensatory danmages, not attorneys’ fees.

Bol and’ s argunent is defective on several |evels. First,
Bol and argues that the performance bond is nothing nore than a
contract. (IBR, p. 18-19) Yet Boland fails to note that the
specific performance bond executed and delivered by Intercargo
states the bond penalty of $167,800.00, then specifically
includes as part of the |osses, costs, and damages subject to
that bond penalty, “all litigation-related costs and attorneys’
fees which [Boland] may suffer by reason of [Trans Coastal’s]
default” (A3, 12). Therefore, Boland — who argues that it has
a contract wth Intercargo - accepted the bond issued by
I ntercargo which provided for attorneys’ fees. VWhile Intercargo
agreed to pay attorneys’ fees, it |limted such exposure to the
penal sum of the bond.

Ameri can Honme Assurance Company v. Larkin General Hospital

Ltd., 593 So.2d 195, 198 (Fla. 1992), bolsters this point. I n

Larkin General, this Court held that a surety on a perfornance

bond is not |iable for delay danmages unless the bond provided
for such damages.* 1In reaching this conclusion, this Court noted
that a bond is a contract, and that the surety’'s liability for
damages is limted to the ternms of the bond. I mportantly, this

Court refused to extend the liability of the surety by

4 The bond here provided for del ay danages. (A3, 92)
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i nplication.

Bol and cites Bidon v. Departnent of Professional Requl ati on,

Florida Real Estate Conmm ssion, 596 So. 2d 450(Fla. 1992), to

argue that attorney's fees were not to be included in the term
“actual or conpensatory” damages. (IBR p. 17-18, 20) Even

t hough Intercargo agrees Bidon so holds, Bidon is otherw se

i napplicable to the issue before this Court. The i nherent
defect in Boland’s reliance on Bidon, as well its attorneys’ -
f ees- are-not - conpensat ory-damages argunent, is this |line of

reasoni ng addresses entitlenent to fees, not any limtations on
the amount of the fee. Intercargo does not dispute Boland s

entitlement to attorneys’ fees, it just can recover no nore than
the penal sum of the bond. Whet her fees are characterized as
conpensatory does not answer the issue before this Court.
1. PUBLIC PCOLICY DOES NOTI JUSTIFY AWARDI NG
OPEN- ENDED ATTORNEYS FEES UNDER SECTI ON
627.428 VWHEN CONTRACTORS CAN NEGOTI ATE THE
TERMS AND AMOUNT OF THE BOND, AND FEW
SURETIES WOULD PROVIDE BONDS OR THE COST
WOULD BE PROHI BI TI VE TO THE CONSUM NG PUBLI C
| F THE RULE WERE OTHERW SE.
Bol and pitches a public policy argunent to justify inposing
open-ended liability for attorneys’ fees wunder a performance
bond. Bol and’s argunent initially suffers from dependency upon

cases inposing attorneys’ fees against an insurer who argues

that no fees should be inposed. I ntercargo does not argue “no
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ltability” for attorneys’ fees, it just contests the anount of

t hose fees beyond the penal sum of the bond.
Moreover, Boland inappropriately describes the purpose
behind Section 627.428 to support its argunent. (IBR, p. 21)

Gting lvey v. Allstate Ins. Co., 774 So. 2d 679, 684 (Fla.

2000), Boland clains Section 627.428 |levels the playing field so
that the econom c power of insurance conpanies does not prevent
people from the neans to seek redress in the courts. Though
this concern may apply to an insurer who denies coverage to its
insured, it does not apply to a surety providing a performance
bond on a construction project in an anpunt and with terns
specified by the contractor.

When a subcontractor such as Trans Coastal enters into a
contract with a contractor such as Boland, the contractor
specifies the anount of the bond it desires. The bond can be
nore or |ess than the subcontract anount. If a contractor is
concerned about attorneys’ fees, he can seek a bond anount that
woul d include anticipated attorneys’ fees. The contractor has
the right to reject the bond tendered by the subcontractor if it
does not neet the contractor’s requirenents.

More inportantly, the anmount of the bond effects the anount
of the bond prem um If the contractor requires the

subcontractor to provide a $500,000 bond, versus a $100,000

-19-



bond, the premium paid by the subcontractor wll naturally be

hi gher . In turn, the subcontractor’s bid wll be higher. | f
this higher bid is accepted, the costs to the contractor will be
greater. The contractor therefore has an incentive to keep his

costs down by keeping down the costs of the subcontractor.
Consequently, it is immnently wunfair for a contractor to
conplain that the penal sum of the bond is insufficient to cover
his attorneys’ fees when the contractor never demanded a higher
penal sum and initially benefitted from a |ower sum I n
suretyship law, both the econom cs and the bargai ning power are
i napposite to the classic insured/insurer relationship that has
caused this Court to protect an insured fromthe “uneven playing
field” typically present in classic insurance litigation.

Boland’s “policy” argunent also disregards that the surety
wll not always be the party paying prevailing party attorneys’

f ees. Suretyship involves a tripartite relationship between a

surety, its principal and the bond obligee. G eat Anerican

| nsurance v. N Austin Uility, 908 S.W2d 415 (Tex. 1995). In

other words, there is a difference between the liability of a

classic insurer and that of surety/guarantor. Federal Deposit

| nsurance Corporation v. |Insurance Conpany of North Anerica, 105

F.3d 778 (1st Cir. 1997). An insurer, upon the occurrence of the

contingency, nust bear the ultimte loss, while a surety is
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entitled to indemity in case the surety is conpelled to

perform Federal Deposit v. Ins. Co. of North Anmerica, 105 F.3d

at 785-786. See also Federal |Insurance Co. Vv. The Southwest

Florida Retirenment Center, lInc., 707 So. 2d 1119, 1121 (Fl a.

1998) (the intent of the performance bond guarantee is to have
the financial security of the surety standi ng behind the general

contractor’s obligations). As stated in Wstern Wrld Ins. Co.

v. Travelers Indemity Co., 358 So. 2d 602, 604 (Fla. 1st DCA

1978):

The surety on a bond is lending its credit
to make certain, if the conditions of the
bond are violated, that the aggrieved party

wll be protected in the event the principa
is financially wunable to conply wth the
conditions of the bond. If the principal
can satisfy the obligation, the surety need
not respond. The surety, unli ke the
l[tability insurer, however, is entitled to

be indemified by the one who should have
performed the obligation.

Accordingly, if a surety nust pay fees on its bond, it then
turns to its principal for reinbursenent. The policy behind
Section 627.428 -- to level the playing field -- has no
rel evance in the context of this tripartite relationship.?®

Bol and argues that Intercargo has refused to honor its

=4 The SAA explains in its amcus brief the public policy

concern that bonds will becone prohibitively costly if sureties
are required to pay attorneys’ fees beyond the penal sum of the
bond. Intercargo adopts that argunent.
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surety bond obligations. (IBR p. 23) The undisputed facts do
not bear out this assertion. Intercargo agreed to pay

attorneys’ fees up to the penal sum of the bond, and has done

So. (A27) It is Boland who refuses to honor this contractual
agreenent . Bol and seeks to rewite the bond to insert open-
ended liability for attorneys’ fees, despite the parties’

agreenent to limt the fees to the penal sum of the bond. See

Joseph v. Houdaille-Duval -Wight Co., 213 So. 2d 3 (Fla. 3d DCA

1968) (parties free to agree on anmount of fee under predecessor
to Section 627.756). G ven public policy and the differing
relationship involved in suretyship, a rule of law that permts
fees up to the penal sum of the bond is the nost viable option
to protect all parties to this contract.
I11. BREACH OF THE PERFORMANCE BOND ALONE IS NOT
ADEQUATE JUSTI FI CATION TO EXTEND THE SCOPE
OF LIABILITY BEYOND THE FACE AMOUNT OF THE
BOND.
Boland conmplains that the federal <courts applied the
Ni chols’ msconduct rule to this performance bond case, despite
Nichols” Ilimtation to guardianship bond. (IBR, p. 24-26)
Bol and reads Nichols too narrowy.
This Court has applied the N chols’ rule in a variety of

suretyship cases. Most  inportantly, Ni chols relied upon

Anerican Surety Co. of New York v. GCedney, 185 So.844 (Fla.

1939), an action against a surety on a bond given to secure the
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paynment of support noney to a child of the divorced parties, not
a guardi anship bond. The Gedney court stated that while the
debt for which the surety can be held liable is limted by the
penalty naned in the bond, interest may be collected on such
debt from the tine when it becane the surety’'s duty to pay it,
even though the aggregate of principal and interest in nore than
the penal sum The reason for the rule permtting a recovery
beyond the penalty of a bond against the sureties thereon is
that the penalty of the bond covers the msconduct of the
principal, while the interest allowed on the penalty is for the
m sconduct of the sureties for the delay in paynent. Aneri can

Surety v. Gedney, 185 So. at 845.

This Court and others have indicated expressly and
indirectly that N chols applies outside guardi anship bonds. For

i nstance, the dissent in Hubbel v. Aetna Casualty & Surety Co.,

758 So.2d 94, 97 (Fla. 2000), noted that this Court has applied
the Nichols’ rule to surety cases other than guardi anship cases.?®

And in Mycon Constr. Corp. v. Board of Regents, 755 So. 2d 154

(Fla. 4t" DCA 2000), the Fourth District addressed the ability of
a contractor to obtain delay damages under a performance bond

In answering this question, the court resorted to the N chols’

g The Hubbel mmjority and dissent apparently did not
di sagree on the application of the N.chols’ rule to cases
involving all types of surety bonds.
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rul e and st at ed:

The performance bond nmade the sureties

liable, if +the <contractor defaulted, for
"the cost of conpletion |ess the bal ance of
the contract sum"” Because the performance

bond contains no provision for damages for
del ay, the surety cannot be held liable for
such damages. Anerican Hone Assur. Co. V.
Larkin Gen. Hosp. Ltd., 593 So. 2d 195 (Fl a.
1992). The Board of Regents points out that
our suprenme court limted its holding in
Larkin to cases in which the delay damages
are due to the contractors default. Id. n.2.
In the present case, however, the $ 750, 000
award for delay was based on evidence that
students woul d have to be relocated in order
for the contractor's defective work to be
repaired. It was not related to any breach
of duty by the sureties. Any delay in
paynment by the sureties 1is covered by
interest. N chols v. Preferred Nat'l 1Ins.
Co., 704 So. 2d 1371, 1374 (Fl a.
1997) (recogni zing "a distinction between the
m sconduct of the principal, which the sum
of the bond covers, and the neglect of the
surety for delay in paynent, which is
covered by interest on the anount of the
bond") .

See 1d. at 155. Thus, in Mcon Construction, the Fourth

District applied the N chols’ msconduct rule to a performance
bond, albeit for delay damages, not attorneys’ fees.
Significantly, Boland fails to present authority which
supports the argunent that attorneys’ fees nmy be collected
beyond the penal sum of a performance bond, nuch |ess any type
of surety bond. This Court permts recovery beyond the pena

sum of a surety bond only where m sconduct has been pled and

-24-



proven on the part of the surety. But, here, Boland never pled
any m sconduct by Intercargo. Notwi t hstanding the failure of
Bol and to plead m sconduct, the nagistrate, after an independent
review of the record, found there was no m sconduct on the part
of Intercargo in this case. (A22:p.26) Both the facts and the
law justify this Court applying the Nichols rule to paynent and

per f or mance bonds.
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V. TH'S COURT AND | NTERVEDI ATE APPELLATE COURTS
HAVE CONSI STENTLY HELD THAT THE LIABILITY OF
A SURETY IS NOT TO BE EXTENDED BEYOND THE
FACE AMOUNT OR PENAL SUM OF I TS BOND.

Bol and argues that Intercargo inappropriately relied upon
transfer-of-lien cases in the Eleventh Circuit to argue that
Florida courts have consistently held that the liability of a
surety is not to be extended beyond the face anobunt or penal sum
of its bond. (IBR p. 31) According to Boland, it agrees that
damages are limted to the face anmount of the bond. Bol and
argues that Section 627.428 does not award conpensatory damages,
but attorneys’ fees, and thus can exceed the anmount of the bond.
I ntercargo recognizes that the transfer-of-lien cases do not
resolve the specific question certified to this Court.
Intercrago nmerely cited the transfer-of-lien cases to show that
Florida courts consistently limt the liability of a surety to

t he penal sumof its bond.

Moreover, Cene B. dick Conpany, Inc. v. Fischer-MGnn,

Inc., 667 So.2d 865 (Fla. 4th DCA 1996), is not, as Boland
clains, a transfer-of-lien case. (IBR, p.31) The action was
brought to foreclose a nmechanic’'s lien; nothing in the opinion
renotely suggests the action was on a transfer-of-lien bond.
Li ke here, the subcontractor sued the general contractor. The
court affirmed all issues raised except to the extent that the
primary judgnent plus interest and attorneys’ fees may exceed
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the anobunt payable wunder the surety's bond. Cting Aetna

Casualty & Surety Co. v. Buck, 594 So.2d 280, 283 (Fla. 1992),

the court restricted the trial court on remand to ordering the
surety to pay the anount of its bonded obligation.
Boland clains that one of the transfer-of-lien cases,

D Stefano Constr., Inc. v. Fidelity & Deposit Co., 597 So. 2d

248 (Fla. 1992), actually supports its argunent that attorneys’
fees are available against a surety issuing a perfornmance bond
under Section 627.428. D Stef ano concisely states that Section
627.428 applies to paynent and performance bonds via Section
627. 756. In other words, it determnes that a claimnt
recovering on a performance bond is entitled to attorneys’ fees,
an i ssue Intercargo does not dispute.

D Stefano is otherwi se consistent with a long |ine of cases
fromthis Court indicating that a surety is not bound beyond the

contractual terns of its bond.”’ True, D Stefano does not

u See Gato v. Warrington, 19 So. 883, 884 (Fla.
1896) ("The rule is well settled that the liability of a surety
is not to be extended, by inplication, beyond the terns of his
contract; and to the extent, in the manner, and under the
ci rcunstances pointed out in his undertaking he is bound and no
further."); Standard Accident Insurance Co. v. Bear, 184 So. 97
102 (Fla. 1938)(sane); Anerican Surety Co. of New York .
CGedney, 185 So. 844, 845 (Fla. 1939)(debt for which the surety
can be held liable is limted by the penalty naned in the bond,
but permtted recovery only where m sconduct occurred on the
part of the surety); Fidelity and Deposit Co. of Maryland v.
Sholtz, 168 So. 25, 31 (Fla. 1935)("The surety's maxinmm
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specifically address whether the penal sum of the bond limts
attorneys’ fees under Sections 627.428 and 627.756. D St ef ano
does hold that attorney’'s fees under Section 713.29 (private
construction contracts) are limted to the penal sum of the
bond. Because the:

(1) public policy concerns;

(2) tripartite relationship; and

(3) determnations made by sureties issuing construction

bonds

are virtually identical under Sections 713.29 and 627.756, there
isS no reason to limt attorneys’ fees to the penal sum of the

bond under one, but not the other.

liability is neasured by the penalty nanmed in the bond." )

-28-



CONCLUSI ON

Bol and’ s action against Trans Coastal and Intercargo, its
surety, was for breach of contract. Bol and’ s attorneys’ fee
claimis provided through Section 627.756, which applies Section
627.428 to suits against a surety insurer issuing paynent or
per f ormance bonds. Nei t her statute addresses or authorizes the
recovery of attorneys’ fees in excess of the face amobunt of the
surety perfornmance bond.

The parties’ agreenment to |imt the sureties’ liability to
the penal sum of the bond should be honored. A paynment and
performance surety bond is not an insurance contract; different
public policy concerns apply that do not justify exposing
sureties to unlimted attorneys’ fees. Because of the differing
nature between surety bonds and classic insurance coverage, the
only justification to expose the surety to unlimted fees is if
the surety has engaged in m sconduct.

It is respectfully submtted that the question certified by
the Eleventh Grcuit:

“DOES FLORI DA STATUTE 8§ 627.428 AUTHORI ZE
RECOVERY OF ATTORNEYS FEES IN EXCESS OF A
PERFORVANCE BOND'S FACE AMOUNT FROM A
SUBCONTRACTOR' S SURETY, VWHEN THE FEES
CLAI MANT HAS NOT SHOWN | NDEPENDENT
M SCONDUCT ON THE PART OF THE SURETY?”

should be answered in the negative and returned to the Eleventh
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Circuit for final

di sposi tion.
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