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STATEMENT OF THE CASE AND OF THE FACTS

l. Nature of the Case.

Appellant, David Boland, Inc. (“Boland”), was a contractor awarded a
prime contract to construct a Specia Forces Training Facility at Fleming Key
in Key West, Florida. The United States Navy was the procuring agency. The
project specifications required the construction of various buildings at the
project site. Boland delivered Miller Act payment and performance bonds
written by The American Insurance Company. Boland subcontracted the
roofing work to Trans Coastal Roofing Company, Inc. (“Trans Coastal”),
which provided common law payment and performance bonds issued by
Appellee, Intercargo Insurance Company (“Intercargo”). (V. 1, Dkt. #1).

TransCoastal began performance of theroof installationsin Spring 1993.
It was nearing compl etion of theroofing work in late 1993 when agovernment
inspection revealed that, at numerous locations throughout the roofs on the
buildings, the roof insulation had failed to adhere to the concrete roof decks of
the buildings as required by the express provisions of the contract
specifications. Boland, pursuant to the subcontract agreement, directed Trans
Coastal to proceed with remedial work that had been approved in late Spring

1994. Trans Coastal objected and claimed that it had performed the work in



accordance with the specifications. After repeated demands by Boland to
perform, Trans Coastal refused to act and Boland defaulted Trans Coastal in
July 1994. Boland made demand upon Intercargo, as Trans Coastal’s
performance-bond surety, that it perform and completethework in accordance
with its performance bond, which Intercargo refused to do. Thereafter,
additional investigation was conducted and Boland determined that the roof
systemsasinstalled should be completely removed and replaced in accordance
with the project specifications. (V. 1, Dkt. 1).

Il. Course of Proceedings.

In September 1994, Trans Coastal filed a Miller Act and breach of
contract civil action against Boland and its surety, The American Insurance
Company (“TAIC”), in the U.S. District Court for the Southern District of
Florida (“the District Court”), seeking over $300,000.00 in damages, plus
attorneys’ fees. (V. 1, Dkt. #1).* Boland and TAIC answered (V. 1, Dkt. #5),

and Boland filed a compulsory counterclaim against Trans Coastal and a

! The Record on Appeal, as prepared by the District Court for
the Southern District of Florida for the U.S. Court of Appeals for the
Eleventh Circuit, is organized according to volume and docket
number. Accordingly, the references to the record in this appeal will
be cited by volume and docket number asfollows:. (V. __, Dkt.

# ).



third-party complaint against Intercargo (V. 1, Dkt. #5). Following atwo-week
trial in Key West, on

April 19, 1996, the jury rendered a verdict of approximately $23,451.00 in
Boland’ sfavor against Trans Coastal. (V.3, Dkt. #104). However, thejury did
not find that Intercargo had defaulted on the performance bond under which
Boland was the obligee and, accordingly, did not find Intercargo liable for
damages. (V. 3, Dkt. #104).

Thereafter, Boland filed a Motion for a New Trial on damages and
variousother post-trial motions. (V. 3, Dkt. #107, 108). Judge JamesL awrence
King, of theDistrict Court, entered an order grantingtheMotionfor aNew Tria
and the case was again tried before Judge James C. Paine, also of the District
Court. (V. 3, Dkt. #130). A verdict was rendered on October 27, 1998, in the
amount of approximately $31,000.00 againsgt both Trans Coastal and I ntercargo.
(V. 4,Dkt.#187). Final judgment wasentered for Boland against Intercargo and
Trans Coastal on November 17, 1998. (V. 4, Dkt. #191). On December 17,
1998, Boland moved for attorneys fees and to tax costs to Intercargo and
TransCoastal. (V. 4, Dkt. #196). Thereafter, TransCoastal and Intercargofiled
aNotice of Appeal primarily asserting that the District Court had committed

error in granting the Motion for aNew Trial. (V. 5, Dkt. #203, 206, 207). The
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District Court motions, including Boland’ smotionfor attorneys' feesandtotax
costs, were stayed pending the outcome of the appeal. (V. 5, Dkt. #208). The
U.S. Court of Appeds for the Eleventh Circuit (“the Eleventh Circuit”)
subsequently per curiamaffirmed thejudgment against both defendants. (V. 5,
Dkt. #224).

The result of this protracted litigation was that Boland prevailed on al
clamsat trial and on the first appeal to the Eleventh Circuit. Boland was the
prevailing party on thetwo countsinitially asserted against it by Trans Coastal
under the Miller Act and for state law breach of contract. Boland was also the
prevailing party on its two counterclaims for damages asserted against Trans
Coastal and Intercargo. Boland achieved ajudicia determinationthat both Trans
Coastal and Intercargo had breached their contracts with Boland and that
Boland wasentitled to recover damagestherefor. Trans Coastal did not prevail
on any of its claims. Finally, Boland prevailed on the appeal of the District
Court’s decision brought in the Eleventh Circuit by Trans Coasta and
Intercargo. (V. 5, Dkt. #224). After theappeal, the District Court recommenced
itsconsideration of pending motionswhich had been stayed during the appeal,
including Boland's motion for attorneys fees and to tax costs (V. 5, Dkt.

#227).



On December 17, 1998, Boland moved for attorneys fees and costs
incurred by it to litigate both trialsin the case. (V. 4, Dkt. #196). After Boland
prevailed on the Eleventh Circuit appeal brought by Intercargo and Trans
Coastal with respect to the final judgment against both of them (V. 5, Dkt.
#224), on February 27, 2001, the District Court referred Boland’ s1998 motion
for attorneys fees and costs to United States Magistrate Judge Linnea R.
Johnson (* Magistrate Judge Johnson”) (V. 5, Dkt. #233). On August 10, 2001,
M agi strate Judge Johnson submitted aReport and Recommendation regarding

Boland' s Motion for Attorneys Fees and Costs. (V. 5, Dkt. #252). On the

basis of Nichols v. Preferred Nat'l Ins. Co., 704 So.2d 1371 (Fla. 1997),
Magistrate Judge Johnson recommended that Boland’ s motion be granted as
follows: “that Boland be awarded $207,790.66 in attorneys fees and
$21,860.93 in costs, for atotal fee and cost award of $229,651.59; and that
Intercargo’ s liability for such fees and costs

be limited to the face amount of the bond.” (V. 5, Dkt. #252). Boland timely
filed an Objection to the Report and Recommendation. (V. 5, Dkt. #253).

[1l. Disposition Below.

The District Court agreed with the Magistrate Judge Johnson’'s

interpretation of Nichols and partly adopted the Report and Recommendation



on October 17, 2001, by awarding Boland $276,950.33 in attorneys' feesand
$26,694.98 in costs and then limiting Intercargo’s liability for said fees and
costs to the face amount of its performance bond, $167,800.00. (V. 5, Dkt.
#260). A final judgment in accordance with the District Court’s order of
October 17, 2001, was entered on November 20, 2001 (V.5, Dkt. #262), and
Boland proceeded tofileatimely Noticeof Appeal with the Eleventh Circuiton
December 12, 2001 (V. 5, Dkt. #264). Prior to and during the pendency of
Boland' s appeal before the Eleventh Circuit, Intercargo partially satisfied the
November 20, 2001, judgment by paying Boland the amount of $39,115.03in
principal, plusinterest (V. 5, Dkt. #230), and $125,542.72 (V. 5, Dkt. # 265),
respectively. TheDistrict Court, al so during the pendency of Boland' sEleventh
Circuit appeal, on January 18, 2002, entered an amended final judgment to
reflect a minor downward adjustment in the amount of costs taxable to
Intercargo and Trans Coastal, which amendment is not on appeal and will not
be appealed by Boland. (V. 5, Dkt. #268)(reducing awarded costs from
$26,694.9810 $22,194.98). Theamended final judgment for Boland and against
Intercargo and Trans Coastal neither altered the awarded attorneys’ fees to
Boland in the amount of $276,950.00, nor the limitation of Intercargo’ s total

liability to the face amount of the penal bond, $167,800.00. (V. 5, Dkt. #268).
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OnOctober 10, 2002, the Eleventh Circuit certified thefollowing question
of Floridalaw to the Florida Supreme Court: “DOES FLORIDA STATUTE
8627.428 AUTHORIZE RECOVERY OFATTORNEY S FEESIN EXCESS
OF A PERFORMANCE BOND'S FACE AMOUNT FROM A
SUBCONTRACTOR'S SURETY, WHEN THE FEES CLAIMANT HAS
NOT SHOWN INDEPENDENT MISCONDUCT ON THE PART OF THE
SURETY?" Certification Opinion from the U.S. Court of Appeals for the
Eleventh Circuit (Oct. 10, 2002) at 6. Sincethereisnolanguagein 8 627.428
that would suggest that surety misconduct isin any way relevant to the scope
and applicability of that statute, Boland believes that the following question
more appropriately phrasestheissue on appeal: Istherecovery of an award of
statutory attorneys' feespursuant to 8 627.4288, Florida Statutes (2001), by an
obligee under asurety performance bond limited to the penal sum of the bond?
Moreprecisely, isan award of statutory attorneys feesto anobligeelimitedto
the difference between the penal sum of the surety bond and damages already
awarded, such that no statutory fees may be recovered where the damages
award equals or exceeds the penal sum of the bond? That issue, however
phrased, is now before this Court pursuant to Florida Rule of Appellate

Procedure 9.150, “Discretionary Proceedings to Review Certified Questions

7



from Federal Courts.”



SUMMARY OF THE ARGUMENT

TheDistrict Courtincorrectly held that Intercargo’ sliability, asasurety,
for attorneys fees under 8§ 627.428 is limited to the pena sum of the
performance bond under which Trans Coastal isthe principal and Bolandisthe
obligee. The plain, unambiguous language of § 627.428 supports Boland's
recovery of statutory attorneys feesinthefull amount awarded by the District
Court without limiting the fees award to the face amount of the bond. Section
627.428 mandates an award of attorneys fees to insureds and named
beneficiarieswho prevail inlitigation over aninsurer andin noway suggeststhat
attorneys fees may be limited by the pena sum stated in a construction
performance bond.

Florida case law, including this Court’s decision in State Farm Fire &

Cas. Co. v. Pama, 629 So.2d 830, 832 (Fla. 1993), supports that conclusion.

Together, 8 627.428 and this Court’ sdecisionin Palma, providethe controlling
law in this appeal. They do not support the District Court’s decision to limit
Boland's recovery of attorneys fees and costs in addition to awarded
compensatory damages, to the face amount of the performance bond. The

penal amount of the bond only limitsavailable compensatory damages, similar



to the policy limits of an insurance policy, but isirrelevant with respect to the

extent of Boland’ s entitlement to statutory attorneys' fees under § 627.428.

Intercargo relies on compl etely inapposite casesthat addresslimitations
on the recovery of attorneys fees under guardianship bonds and lien transfer
bonds to support its position. With respect to guardianship bonds, this Court

explained, in Nicholsv. Preferred Nat'| Ins. Co., 704 So.2d 1371, 1374 (Fla.

1997), that attorneys' feesrecoverableunder 8 627.428 arelimited by another
statutewhich pertainsonly to suretiesfor guardians, 8 744.357, Florida Statutes
(stating: “[N]o surety for aguardian shall be charged beyond the property of
the ward”). The statutory limitation on recovery of attorneys fees for the
breach of a guardianship bond does not apply to common law performance
bonds.

This Court also explained that transfer-of-lien bonds are, like

guardianship bonds, wholly distinct from performance bonds. See DiStefano

Construction, Inc. v. Fidelity and Deposit Co. of Maryland, 597 So.2d 248, 250

(Fla. 1992). This Court specifically stated that fees under 8 627.428 are
mandated in cases agai nst suretiesissuing performance bonds and that thereis

no corresponding authori zation against asurety issuing alientransfer bond. Id.

10



In short, thelimitationsimposed on guardianship bondsand lien transfer bonds
do not apply to performance bonds. The plain language of § 627.428, this
Court’ sholding in Palma, and the absence of any statutory limitation, support
Boland's recovery of the full amount of the awarded attorneys fees from

Intercargo without regard to the penal sum of the performance bond.

ARGUMENT

[ Applicable Appellate Standard of Review.

Theinstant appeal isbeforethisCourt pursuant to aquestion certified by
the U.S. Court of Appeals for the Eleventh Circuit (“the Eleventh Circuit”).
That question asksthis Court to interpret 8 627.428, thereby raising aquestion

of law. This Court’s standard of review is de novo. See, e.q., Armstrong V.

Harris, 773 So. 2d 7, 11 (Fla. 2000)(stating that “the standard of review for a

pure gquestion of law is de novo”); see also Savona v. Prudential Ins. Co. of

Am., 648 So0.2d 705, 707 (Fla. 1995)(reviewing a certified question from the
Eleventh Circuit, which asked for the interpretation of a Florida Statute, by
Interpreting the statute according toitsplain and ordinary meaning. ThisCourt
then returned the case to the Eleventh Circuit for disposition).

[I.  Section 627.428, Florida Statutes (2001), and supporting Florida
decisional law mandate that when ajudgment is rendered agai nst

11



aninsurer, thecourt shall requirethat theinsurer pay theobligee's
attorneys' fees.

A.  Section 627.428 appliesto al insurers, including sureties,
andisimplicitinall Floridainsurance contracts, including
surety bonds.

Theonly issueraised by the instant appeal iswhether Boland isentitled
to statutory attorneys’' feesfrom Intercargo pursuant to 8 627.428, eventhough
Boland’ srecovery of attorneys feesin addition to its costs and compensatory
damages would constitute an amount in excess of the penal sum of the
performance bond, $167,800.00. Boland recognizesthat recovery of damages
based solely on the insurance contract, i.e., the performance bond, in which
Intercargo is the surety, Trans Coastal the principal, and Boland the obligee,

may not exceed the pena sum of the bond. See St. Paul Mercury Ins. Co. v.

Department of State, 581 So.2d 976, 977 (Fla. 1st DCA 1991). However,

Boland’ sentitlement to statutory attorneys' feesisnot limited by thepenal sum
of the performance bond because § 627.428 mandates that any named insured
or beneficiary under aninsurance contract isentitled to statutory attorneys’ fees
upontherendition of ajudgment against theinsurer. Specifically, §8§627.428(1)
provides as follows:

Upon the rendition of ajudgment or decree by any of the courts of this

state against aninsurer and in favor of any named or omnibusinsured or
thenamed beneficiary under apolicy or contract executed by theinsurer,

12



the trial court or, in the event of an appeal in which the insured or
beneficiary prevails, the appellate court shall adjudge or decree against
theinsurer and infavor of theinsured or beneficiary areasonable sum as
fees or compensation for the insured’s or beneficiary’s attorney
prosecuting the suit in which the recovery is had.

Thereisno question under Florida case law that the statute’ s use of “insurer”
includes a surety such as Intercargo, so that the rendition of a judgment, as was
obtained by Boland against Intercargo under its performance bond, required that
Intercargo pay Boland' s attorneys' fees. In other words, Intercargo, asthe surety in
the performance bond at issue, is an “insurer” under 8§ 627.428. First, the Florida
Insurance Code clearly defines “insurer” to include a“surety.” See § 624.03, Fla.
Stat. (2001)88. Second, as Magistrate Judge Johnson correctly observed in her
Report and Recommendation (Aug. 10, 2001), “theapplication of Section 627.428to

surety bonds is not and cannot be disputed. First Nat'| Bank of Miami v. Insurance

Co. of North Am., 535 F.2d 2841, 286 (Fla. 5th DCA 1976).” Finally, this Court

expressly stated that § 627.428 appliesto sureties and surety bonds: “We disapprove
Dealerstotheextent it holdsthat section 627.428 doesnot apply to sureties.” Nichols

v. Preferred Nat'| Ins. Co., 704 So.2d 1371, 1374 (Fla. 1997).

There also is no question that the statutory attorneys fees prescribed by
8 627.428 are recoverable by the named beneficiaries of all insurance contracts,

including the subject performance bond. That is, the plain, unambiguous attorneys

13



feeprovision prescribed in § 627.428 isimplicitinall Floridainsurance contracts, so
that an obligee may recover fromits surety not only the full amount of the penal sum
of the bond but also the attorneys' feesincurred to enforce liability under the bond.
ThisCourt expressly concluded that attorneys' feesunder §627.428 areimplicitinall

Floridainsurance contracts. See State Farm Fire & Cas. Co. v. PAma, 629 So.2d 830,

832 (Fla. 1993)(stating: “ Becausethe statute appliesinvirtually all suitsarising under
Insurance contracts, we agree ... that the terms of section 627.428 are animplicit part
of every insurance policy issued in Florida.”).

Thus, sureties are insurers and are subject to 8 627.428, and surety bonds are
insurance contracts such that 8 627.428 is implicit in all of them. Any contrary
argument is meritless.? The only legal issue for this Court’s consideration, then, is
whether alimitation upon recovery of attorneys feesthat isnot found on the face of
8627.428 canbereadintoit solely for the benefit of I ntercargo and other suretieswho
have required their respective obligees, or insureds, to sue for damages arising from

theliability that the suretiesshare, jointly and severally, withtheir respective principals.

2 In its Answer Brief before the Eleventh Circuit, for instance,
Intercargo represented that asurety isnot an insurer under Floridalaw.
While that position may be accurate in other jurisdictions, 8 624.03,
Florida Statutes, and Nichols make that representation frivolous.

14



As discussed below, Intercargo’ s position, in favor of imposing such alimitation, is
not supported by Florida law.

B. The liability of a performance-bond surety for attorneys fees
incurred by an obligeeisnot limited by the penal sum of the bond.

This Court, in State Farm Fire & Cas. Co. v. Pama, 629 So.2d 830, 832 (Fla.

1993), explained that an insured is entitled to recover both statutory attorneys fees
and compensatory damageswhentheinsured prevailsinalegal disputewithitsinsurer.
Magistrate Judge Johnson’s Report and Recommendation, as partly adopted by the
District Court initsfinal order, wasincorrect, therefore, in concluding that the issue

raised on appeal is one of first impression in Florida and that Nichols v. Preferred

Nat’'l Ins. Co., 704 So.2d 1371, 1373 (Fla. 1997) isthe “ closest case to the matter at

issue.” (Report and Recommendation at 24). Theissue of whether or not asurety, as
aninsurer, isliablefor attorneys feesbeyond the contractual policy limitsstatedinits
performance bond for its failure to discharge its duties to the obligee in accordance
with thebond, where § 627.428 expressy and unambiguousy mandatesthat the surety
pay the obligee’ s attorneys' fees upon the rendition of ajudgment against it, ssmply
should not be considered a matter of first impression in Florida.

ThisCourt’ sdecisionin Palmaaddressed that issueand resolveditin Boland's

favor. Specifically, the Court held that an insured, which isforced to sueitsinsurer

15



for the latter’s failure to pay under an insurance contract, may recover statutory
attorneys fees under 8§ 627.428 for expenses incurred to litigate the issue of
entitlement to attorneys’ fees but not for expensesincurred to litigate the issue of the
amount of recoverable attorneys fees. Palma, 629 So.2d at 832. In reaching its
holding, the Court discussed the scope and meaning of § 627.428, as each relatesto
the issue in the instant appeal.

The Court first explained that § 627.428 “ clearly providesthat attorneys fees
shall be decreed against theinsurer when judgment isrendered in favor of aninsured
or when theinsured prevails on appeal,” and added that “*if the dispute iswithin the
scope of section 627.428 and the insurer loses, the insurer is always obligated for

attorneys fees.”” State Farm Fire & Cas. Co. v. Palma, 629 So.2d 830, 832 (Fla.

1993) (quoting Insurance Co. of North Am. v. Lexow, 602 So. 2d 528, 531 (Fla.

1992))(emphasis added). The Court then stated as follows:

When an insured is compelled to sue to enforce an insurance contract
because the insurance company has contested a valid claim, the relief
sought is both the policy proceeds and attorneys fees pursuant to
section 627.428. The language of subsection (3), which provides that
“compensation or fees of the attorney shall be included in the judgment
or decree rendered in the case[,]” also supports this conclusion. §
627.428(3), Fla. Stat. (1983).

Palma, 629 So.2d at 833 (emphasis added).

In support of itsconclusion, the Court in Palmarelied on an earlier decision by

16



theFloridaFourth District Court of Appeal involving theissueof therecoverability of
attorneys feeswhere the insurer was sued for nonpayment of policy limits but paid
the policy proceeds prior to the entry of ajudgment against it, and wheretheinsured
nonetheless continued its suit to seek recovery of its attorneys fees only. See

Cincinnati Ins. Co. v. Palmer, 297 So.2d 96 (Fla. 4th DCA 1974). ThePalmer Court

held that the named beneficiary of thefireinsurance policy was entitled to attorneys

fees, under § 627.428, beyond the policy limits. Specifically, the court in Palmer

stated:

Appellee contends, and we think correctly so, that upon the suit being
filed, therelief sought wasboth the policy proceeds and attorneys’ fees,
and so long astheinsurer failed to voluntarily pay any part of the relief
sought, it continued to contest the policy, Gulf Life Insurance Company
v. Urquiaga, Fla.App.1971, 251 So.2d 904, and thus even though the
clam at that point is limited to the recovery of attorneys fees, it is
nonetheless a claim under the policy.

Cincinnati Ins. Co. v. Palmer, 297 So.2d 96, 99 (Fla. 4th DCA 1974)(emphasisin

original).

In Blizzard v. Government Employees Ins. Co., 654 So.2d 565 (Fla. 1 DCA

1995), theFirst DCA reached the same conclusion asthe FourthDCA inPalmer. The

pertinent facts of Blizzard are asfollows. A woman'’s estate sued an auto insurer for

unpaid benefits pursuant to a statute that required benefits to have been paid within

thirty days of having provided reasonable proof of loss. After the thirty days had

17



expired and after the complaint had been filed, the defendant insurer paid the policy
benefits that were overdue. Under those facts, the Court in Blizzard stated: “The
language of [§ 627.428(1)] isplain on itsface and requires that the estate receive an
attorney’ sfeefor prevailing on count one of theinstant suit.” Id. at 566. Althoughfull
payment was made up to the limits of the policy, it was made after the suit had
commenced. Thus, the estate was “entitled to a fee on count one, according to the
plain words of the statute [§ 627.428].” Id.

Theopinionsin Palma, Palmer, and Blizzard all support Intercargo’ sliability to

pay statutory attorneys fees, under the plain language of 8 627.428, without limiting
recovery of those fees to the face amount of the performance bond issued by
Intercargo. Boland's position is likewise strengthened by those cases, discussed
below, that recognize the fundamental distinction between actual or compensatory
damages, therecovery of whichislimited by thepolicy limitsof aninsurance contract
(or, the penal sum of a performance bond), and statutory attorneys fees whose
recovery isnot limited in any way.

C. Attorneys Fees and Actua or Compensatory Damages are

Wholly Distinct, and Statutory Attorneys Fees are Recoverable
Above and Beyond Damages.

The position advanced by Intercargo, that statutory attorneys' feesare limited

by the face amount of the performance bond, fails to account for the fundamental

18



distinction between attorneys’ feesand actual or compensatory damages. ThisCourt
has explained that actual or compensatory damages “ are those amounts necessary to
compensate adequately an injured party for losses sustained as the result of a

defendant’ swrongful or negligent actions.” Bidon v. Department of Prof’ | Regulation,

Florida Real Estate Comm’n, 596 So.2d 450, 452 (Fla. 1992). Attorneys fees, by
contrast, are not recoverablein the absence of astatute or contract providing for their
recovery. Seeid.

Thus, asthe Court explained, “in general, actual or compensatory damagesare
not defined as including attorneys fees.” 1d. (explaining that there are exceptions
where fees may be recovered as damages, as in cases where a defendant’ s wrongful
act caused the plaintiff to becomeinvolved inlitigation with third parties, asituation
completely inapposite to the instant case). The Court observed that, instead,
numerous statutes providing for the recovery of attorneys feesexpressly do so asan
addition to the recovery of actual or compensatory damages. Seeid. at 453 n.7. The
Court stated: “These provisions[for statutory attorneys’ fees| would be pointlessif
thelegidature had truly intended its definition of actual or compensatory damages|,
inastatuteallowing victimsto recover only actual or compensatory damagesfromthe
statutory Florida Real Estate Recovery Fund,] to include the recovery of attorney’s

fees” Id. The Court then provided examples of the provisions to which it was
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referring:

E.g.,840.271, Fla. Stat. (1991)(“individual shall beentitledto collect not
only compensatory damages, but, in addition thereto, punitive damages
and reasonabl e attorney feesfor violation of thisact”); §92.57, Fla. Stat.
(1991)(“ court may award attorney’ s fees and punitive damages ... in
additiontoactual damages’); 8440.37(2)(c), Fla. Stat. (1991)(* shall have
acause of action to recover compensatory damages, plus all reasonable
investigation and litigation expenses, including attorney’s fees’).

ThisCourt’ sopinioninBidon clarifiestheimportant distinction between actual

damagesand attorneys feesand, inparticular, that statutory attorneys feesconstitute
a form of recovery in addition to actual or compensatory damages. 1d. That
distinction is central to the resolution of the issue raised by the instant appeal, as
follows. The Intercargo construction performance bond is nothing more than a
contract by which the surety (Intercargo) guarantees, to the obligee (Boland), the
performance of the principal (Trans Coastal) up to the dollar amount stated in the
contract by promising to remedy any default by the principal which, in the case of
nonperformance or partial performance by the principal, entails completion of the

performanceor paying athird party to completethe performance. See American Home

Assurance Co. v. Larkin General Hosp., 593 So.2d 195, 197 (Fla. 1992) (stating: “A

bond isacontract, and, therefore, abond is subject to the general law of contracts.”);

seeasoid. at 198 (explaining: “ The surety agrees to complete the construction or to
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pay the obligee the reasonable costs of completionif the contractor defaults.”); (V. 1,
Dkt. #5)(Defendant, David Boland, Inc.’s Answer, Affirmative Defenses and
Counterclaim at Exhibit “B”)(consisting of acopy of the performance bond at issue
in this appeal). The only difference between a performance bond and a contract
generdly isthat a performance bond is to be construed strictly against the surety in

favor of the obligee by granting it the broadest possible coverage. See, e.q., National

FireIns. Co. of Hartford v. L.J. Clark Const. Co., 579 So.2d 743, 745 (Fla. 4" DCA

1991); Travelersindem. Co. v. Housing Auth. of Miami, 256 So. 2d 230, 234 (Fla. 3d

DCA 1972)(stating: “Florida has viewed construction bonds as contracts of
Insurance, and thereforein constructing thetermsof these contracts, they must beread
and interpreted strictly against the bonding company which prepared them”).
When a surety such as Intercargo fails to remedy a default or otherwise to
ensure completion of performancethat was promised by adefaulting or nonperforming
principal such as Trans Coastal, the surety has breached the performance bond, a
simple contract. The actual damages recoverable by an obligee such as Boland and
owed by a surety such as Intercargo are measured by the expenses that are incurred
by the obligee to complete the principal’ s promised performance which, in turn, the
surety guaranteed. Those actual damagesare limited by theface amount stated inthe

performance bond, but are otherwise identical to the actual damages available under
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any other smple contract. See, e.q., Larkin General Hosp., 593 So.2d at 198 (Fla.

1992)(recogni zing the Floridaprecedent that asurety’ sliability for damagesislimited
to the face amount of the penal sum provided in the bond). While compensatory
damagesareclearly limited to thefaceamount of the performancebond, apoint which
Boland has steadfastly conceded, they are completely distinct from attorneys' fees,
which are separately mandated by statute and implicit in all surety contracts. See 8
627.428, Fla. Stat. (2001)8S.

The logic of Bidon ineluctably leads to the conclusion that the statutory
attorneys’ feesmandated by § 627.42888 arewholly distinct from actual damagesfor
which asurety’ sliability islimited to the face amount of the penal sum stated in the
performance bond. While Bidon did not specificaly address § 627.42888 and
insurance contracts (which include surety bonds), thereis precedencein that specific
context which leads to the same conclusion, see supra part |.B. (discussing Palma,

Palmer, and Blizzard). Thus, Boland' scompensatory damagesarelimited by theface

amount of the performance bond whileits statutory attorneys’ feesunder § 627.428,

which arewholly distinct from compensatory damages, are not limited by that amount.

[11. Thepurposeof §627.428 would becompletely underminedif attorneys
fees incurred in an action to enforce a surety’s obligation under a
performance bond were limited to the face amount of the bond.
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This Court’ srecently explained, in citing 8 627.428, that “Floridalaw is clear
that in *any dispute’ which leads to judgment against the insurer and in favor of the
insured, attorneys fees shall be awarded to the insured. See § § 627.736(8),

627.428(1).” Ivey v. Allstate Ins. Co., 774 So0.2d 679, 684 (Fla. 2000)(involving an

insurer’ sdenia of entitlement to reimbursement for medical paymentsunder ano-fault
policy). The Court, in lvey, discussed the purpose of § 627.428 and clarified its
far-reaching scope:

If adispute arises between an insurer and an insured, and judgment is
entered in favor of the insured, he or sheisentitled to attorneys’ fees. It
Is the incorrect denial of benefits, not the presence of some sinister
concept of “wrongfulness,” that generates the basic entitlement to the
feesif such denial isincorrect. It is clear to us that the purpose of this
provision is to level the playing field so that the economic power of
insurance companies is not so overwhelming that injustice may be
encouraged because people will not have the necessary means to seek
redressin the courts.

Id. (emphasis added).

The Court concluded that “[t]he decision aso impacts the insurance statutory
scheme and nearly thirty years of Florida jurisprudence. Accordingly, we gquash the
decision below, and hold that Ms. Ivey is entitled to recover the attorneys’ fees she

incurred in the prosecution of the legal action.” Id.; see aso Insurance Co. of North

Americav. Lexow, 602 So.2d 528, 531 (Fla. 1992)(recognizing that the purpose of 8

627.428 “isto discourage the contesting of valid claimsagainst insurance companies
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and toreimbursesuccessful insuredsfor their attorneys feeswhenthey arecompelled
to defend or sue to enforce their insurance contracts’).

Boland’'s situation is precisely that contemplated by Lexow. Boland
established, after two trials, that it had a valid contractual claim against Intercargo
under its bond. Specifically, the second jury found that Intercargo had breached its
surety contract with Boland and caused it damage. It took two trials to establish
Intercargo’s liability, and the trial court awarded Boland its fees and costs in the
amount of $276,950.33 and $22,194.98, respectively.

Intercargo, as an insurer under 8§ 627.428, should not be relieved from its
statutory responsibility to make Boland whole for its successful effort in obtaining

judgment against Intercargo. See, e.q., Florida Patient’s Compensation Fund v.

Rowe, 472 So.2d 1145, 1149 (Fla. 1985)(stating that a medical mal practice statute
which authorized the prevailing party to recovery attorneys fees was not pena in
natureand further observing that in certain cases, attorneys’ feeshistorically havebeen
considered part of litigation costs intended to make the prevailing party whole).
Should Intercargo be rewarded for contesting Boland's valid clam through a
judicially-imposed limitation on its liability for the attorneys’ fees that it required
Boland to expend-- or should it bear the consequences of such conduct as mandated
by 8§ 627.428? A judicially-imposed limitation of the surety’ sliability for attorneys
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feeswould underminethevery policy behind § 627.428 by encouraging asurety such
as Intercargo to avoid settlement of claims and thereby require an obligee such as
Bolandto sue, at itsown expense and without the ability to fully recover itsattorneys
fees, in order to recover its underlying damages -- the precise situation that occurred
in thetrial court.

Intercargo’ srefusal to honor its surety bond obligationsto Boland isanal ogous
to the refusal of a business owner’ s casualty insurance carrier to honor the business
owner’s clam for property damage. If the business owner is required to sue the
insurer to recover onitsclaim, and damagesareawarded, theinsurer hasno argument
that its liability for attorneys feesis somehow limited by the policy limits of the
insurance contract. Thereisnothing in 8 627.428 to support such alimitation. Here,
Intercargo had express contractual obligationsto Boland that were breached, requiring
Bolandto bring suit and obtain judgment. Full effect should be given to the statuteand
Boland should be madewholeby Intercargo for thefull amount of attorneys feesand
costsawarded by the District Court, and for theattorneys’ feesincurredinthisappeal.
Otherwise, the purpose of § 627.428 will be undermined.

V. The District Court erred in holding that misconduct, in addition to a

breach of the performance bond, must be demonstrated in order to

justify an expansion of the scope of asurety’s liability beyond the penal
sum of the bond.
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TheDistrict Court’ s conclusion, that there must be misconduct beyond the act
of breaching a performance bond in order to justify an award of statutory attorneys
feesin excess of the face amount of the bond, eviscerates
8 627.428 and undermines its purpose, see supra part 11., while also ignoring
controlling Floridalaw as discussed above, see supra part |. and cases cited therein.
The District Court’s conclusion, as originally suggested by Intercargo, states as
follows:

Thiscourt, relyingonthelogic setforthin[Nicholsv. Preferred National
Ins. Co., 704 So0.2d 1371 (Fla. 1997)] and its progeny, findsthat breach
of the performancebond a oneisaninadequatejustification for extending
thescopeof liability. That is, becausea[surety’ 5] liability iscoextensive
with its principal [sic], misconduct in addition to breach of the
performance bond (such as unreasonable delay in payment) must be
demonstrated in order to justify an expansion of the scope of thesurety’s
ligbility.

(V. 5, Dkt. #260)(consisting of Order Adopting In Part Magistrate’'s Report and
Recommendation, at 6) (Oct. 17, 2001). Inlight of (1) thisCourt’ sholdingin Palma,
the Fourth DCA’ sholding in Palmer, and the First DCA’ sholding inBlizzard, (2) the

unambiguouslanguage of 8§ 627.428 upon whichthe Palmadecisionisbased, and (3)

this Court’s holding in Ivey (as discussed further below), the District Court’s
interpretation of Nichols and application of the holding therein to the instant

performance bond are entirely misplaced and contrary to the purpose of 8§ 627.428.

26



In Nichals, thisCourt held that recovery by the obligee on aguardianship bond
was limited to the penal sum of the bond and could not also include attorneys' fees,
but only because § §744.357, Florida Statutes, providesthat “ no surety for aguardian

shall be charged beyond the property of the ward.” Nichols v. Preferred Nat'l Ins.

Co., 704 S0.2d 1371, 1374 (Fla. 1997). The Court added that even with thelimitation
imposed by § 744.357, an obligee may recover attorneys’' feesbeyond the bond sum
if the insurer has engaged in misconduct, including unreasonably delaying payment
under its policy. 1d.

The holding in Nichals is clearly limited to guardianship bonds. The opinion
began with a statement that the case on appeal concerned the amount of attorneys
fees and costs to be paid by a surety on a guardianship bond. Id. at 1372. The
guestion certified to the Court also demonstrated that the matter was limited to
guardianship bonds: “WHETHER AN AWARD OF ATTORNEYS FEES AND
COSTS PURSUANT TO SECTION 627.428, FLORIDA STATUTES, IS
AUTHORIZED AGAINST A SURETY ON A GUARDIANSHIP BOND UNDER
CHAPTER 744, FLORIDA STATUTES.” Id. (emphasis added). The Court
expressed itsholding similarly: “[W]hen asurety unreasonably delaysininvestigating
aclam against a guardianship bond, an award of attorneys fees and costs may

exceed the face amount of the bond.” 1d. Later initsopinion, the Court stated: “The
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application of section 627.428 to guardianship bondsis an issue of first impression
for this Court.” 1d. at 1373. Then, the Court queried:

“Having determined that attorneys’ fees may be awarded under section 627.428, we
must next addresswhether such attorneys’ feesarelimited by section 744.357 to the
amount of the bond. In thisregard, we disagree with the District Court’s conclusion
that section 744.357 limits the damages to the face amount of thebond in all cases.”
I1d. at 1374. The Court’sfinal holding was as follows:

When principals misappropriate guardianship funds or insufficiently
dischargetheir duties, attorneys’ feesand costsfor aclaim based solely
on this negligence are limited to the face amount of the bond pur suant
to section 744.357; however, whenthetrial court specifically determines
that attorneys feesand costswereincurred becauseasurety failed to act
diligently and unreasonably delayed the payment of a clam, such
attorneys fees and costs are not protected by section 744.357.

Id. (emphasis added).

The Court inNichols could not have been more clear that its holding pertained

only to guardianship bonds and that it was based on the specific limitation expressed
in 8 744.357, Florida Statutes. 1n an obvious attempt to grant awindow of relief to

future obligees under guardianship bonds, the Court in Nichols held that even with

thelimitation on recovery for guardianship bondswhichisimposed by § 744.3578§,
an obligee may recovery attorneys fees beyond the face amount of a guardianship

bond where the surety has engaged in misconduct. See Nichols, 704 So.2d at 1374.
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Thus, the Court in Nichals did not create a judicia limitation on recovery of
attorneys' feesunder guardianship bonds. Onthe contrary, it created an exceptional
basis (misconduct) for additional recovery in the specific context of guardianship
bonds where an express statutory limitation, 8 744.35788, otherwise precludes
recovery in excess of the bond’ s face amount.

The District Court’s opinion in the instant case effectively engrafted the
statutory limitation onrecovery that isprovidedin § 744.357, for guardianship bonds
only, onto all common law performance bonds. The District Court thereby
undermined 8§ 627.428, asit appliesto all suretiesand their obligeesunder performance
bonds, in derogation of controlling Florida case law, even though Florida courts are
powerless to modify or limit the express terms and reasonable and obvious

implicationsof astatute. SeeHolly v. Auld, 450 So.2d 217, 219 (Fla. 1984)(stating that

Floridacourtsare“without power to construe an unambiguous statutein away which
would extend, modify, or limit, its express terms or its reasonable and obvious
implications”).

Nichols creates an exceptional basisfor recovery beyond the bond sum solely
in cases involving guardianship bonds. The Court created that exception for
guardianship bonds because a specific, limiting statute, 8 744.357, otherwise limits

recovery of statutory attorneys’ feesunder §627.428. Thereisno statutory equivalent
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to 8§ 744.357 that would limit the applicability of § 627.428 to performance bonds or
other insurance contracts. Accordingly, theimposition of ajudicial, extra-statutory
limitation on Boland’ s entitlement to recovery of attorneys’ feesunder § 627.42888
would contravenethe separation of powersdoctrineimplicitinthisCourt’ sdiscussion
in Holly, as well as the underlying purpose of § 627.428. In short, recovery of
attorneys fees beyond the face amount of the performance bond executed by
Intercargo and Boland is not limited by a statute such as § 744.357, and misconduct
need not be demonstrated in order for Boland to recover statutory attorneys' fees
beyond the penal sum of the bond.

The court in Palmer, as approved by this Court in Palma, prefaced its holding
with thefollowing observation: “ The fact that theinsurer’ srefusal to pay the amount
owed by it under the terms of the policy wasin good faith and on reasonabl e grounds
does not relieve the insurer from liability for payment of attorneys feeswhereitis
subsequently found liable on the policy.” Pamer, 297 So.2d at 98. Accordingly, the
motivation behind Intercargo’ sbreach of its performance bond obligationsto Boland
isirrelevant to its liability for statutory attorneys fees when Boland was forced to
bring suit and obtain judgment for damages. I ntercargo owed a separate and distinct
contractual obligationasan “insurer” to Boland beyond itsco-extensiveliability with

its principal. The District Court’s conclusion that the liability of a surety is
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coextensive with its principal’s such that misconduct in addition to breach of a
performance bond must be demonstrated to justify “expansion of the scope of the
surety’s liability” is simply wrong and certainly without supporting precedent in

Florida. (V. 5, Dkt. #262).

Asthis Court explained in lvey v. Allstate Ins. Co., 774 So.2d 679, 684 (Fla.
2000), acaseinvolving aninsurer’ sdenial of entitlement to reimbursement for medical
payments under ano-fault policy: “To the contrary, Floridalaw is clear that in ‘any
dispute’ which leads to judgment against the insurer and in favor of the insured,
attorneys feesshall beawarded totheinsured. See 8§ 8§627.736(8), 627.428(1).” The
Court added that “[i]t is the incorrect denial of benefits, not the presence of some
sinister concept of “ wrongfulness,” that generates the basic entitlement to the fees
If such denial isincorrect.” Id. (emphasis added).

Inlvey, theobligee(lvey) continued itsaction against theinsurer (Allstate) after
it offered policy coverage“ under thetheory that theinsurer’ sfailureto pay theoriginal
bill in full constituted a wrongful withholding of benefits requiring her to seek the
services of an attorney.” The Court agreed with the obligee’ s theory stating:

Itisthereforeobviousthat Allstatevoluntarily paid Ivey’ sclaimonly after

thelawsuit wasfiled and without any type of settlement agreement which

would preclude her from recovering her attorneys fees. Thus, we

conclude that the district court erred in failing to find that Allstate’s
payment of the remainder of the claim constituted a confession of
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judgment, entitling Ms. lvey to recovery of her attorneys fees. The
decision below wouldincorrectly deny application of statutory attorneys
feeswheninsurerscometotherealization during litigation that adenial of
benefits has been incorrect.

Ivey v. Allstate Ins. Co., 774 So.2d 679, 684 (Fla. 2000).

The Court held that “Ms. Ivey is entitled to recover the attorneys fees she
incurred inthe prosecution of thelegal action.” Id. Intheinstant case, Intercargofailed
todischargeitscontractual dutiestoitsobligee (Boland) under the performance bond.
The jury verdict found that Intercargo breached its contract with Boland. Ivey and
Palmer, as relied on by this Court in Palma, unambiguously support Boland's
entitlement to thefull amount of attorneys' feesawarded intheinstant case, including

the additional feesincurred to lodge this appeal. Palmaand Palmer demonstrate that

Boland’ srecovery of attorneys feesisnot limited by bond sum. Most importantly,

the unambiguous language in § 627.428 supports Intercargo’ s liability for the entire
amount of attorneys’' fees and costs awarded by the District Court.

V. Intercargoincorrectly relied on distinguishable casesinvolving statutory

lien transfer bondsto support the argument that itsliability for damages,

attorneys' fees and costsis limited to the penal sum of its performance
bond.

Intercargo, initsAnswer Brief beforethe Eleventh Circuit, a sorelied upon three
decisionsinvolving lien transfer bondsin support of itsclaim that Floridacourtshave

a long history of limiting a surety’s liability to the face amount of its bond. See
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Appellee Intercargo’s Answer Brief at pp.12-13 (citing DiStefano Const., Inc. v.

Fidelity and Deposit Co. of Maryland, 597 So.2d 248, 250 (Fla. 1992); GeneB. Glick

Co. v. Fischer-McGann, Inc., 667 So.2d 865 (Fla. 4" DCA 1996); and AetnaCasualty

& Surety Co. v. Buck, 594 So.2d 280, 283 (Fla. 1992)). Again, Boland does not

dispute that asurety’sliability for damagesislimited to the face amount of its bond.
Theissue iswhether or not an obligee’ s entitlement to fees and costs, pursuant to §
627.428 and under a performance bond, may be limited by the face amount of the
bond. The cases cited by Intercargo, which involve lien transfer bonds, are like
Nicholsinthat they are completely inappositeto theissueon appeal. Infact, the Court
in DiStefano makesaclear distinction between common law performance bondsand
statutory lien transfer bonds and states that 8 627.428 applies to performance bonds
but not to lien transfer bonds. Most notably, lien transfer bonds do not have obligees
as do performance bonds. The Court further explained:
Theaward of attorney'sfeesunder section 627.428, thegeneral attorney's
feesprovision of the Floridalnsurance Code, isspecifically mandatedin
anumber of circumstances, including against suretiesissuing payment
bonds or performance bonds .... There is no corresponding
authorization of section 627.428 attorney's fees against a surety issuing
a transfer-of-lien bond. Instead, mechanic's lien proceedings are
governed by Chapter 713 of the Florida Statutes. Section 713.29, Florida
Statutes (1987), provides that a prevailing party in a mechanic's lien
enforcement action is entitled to recover attorney'sfees "which shall be

taxed as part of [the prevailing party's] costs." Accordingly, we agree
with the court below that "thereisno need. . . to look to section 627.428
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for authority to award attorney's fees in an action to foreclose on a
mechanic'slien."

DiStefano, 597 So.2d at 249. The holding in DiStefano is actually supportive of
Boland’ spositionin expressly stating that section 627.428 appliesto suretiesissuing

performance bonds.

CONCLUSION

Bolandisentitled to recover itsattorneys feesand costsfrom Intercargointhe
amountsawardedintheDistrict Court’ sfinal judgment, aslater amended, without any
limitation with respect to the amount of the bond, in addition to its fees and costs
incurred on appeal, based on the plain language of 8 627.428. This Court’ sholdings

in Palma and |vey, and the lower court decisions of Palmer and Blizzard further

support Boland’ sposition that the plainlanguage of 8§ 627.428 doesnot limit Boland's
recovery tothe penal sum of thebond at issue. ThisCourt’ sholdinginBidonlikewise
supports Boland's position by distinguishing attorneys fees from damages and
clarifyingthat statutory attorneys feesarerecoverableinadditionto damages. Those
cases, together with the plain language of 8 627.428, demonstrate that Nichols is
completely inapposite to the instant case.

Accordingly, Boland is entitled to recover from Intercargo, in addition to fees

and costsincurred on appeal, the fees already awarded in the amount of $276,950.33
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and costs in the amount of $22,194.98, less the amounts that Intercargo has paid to
datein partia satisfaction of theamended final judgment, $39,115.03 and $125,542.72.
The face amount of the bond, $167,800.00, does not limit Boland’ s entitlement to a
full recovery of all attorneys feesand costsawarded by the District Court. ThisCourt
should answer the certified question in the affirmative and return the matter to the
Eleventh Circuit for final disposition.
Respectfully submitted this day of October, 2002.
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