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QUESTI ON PRESENTED

WHETHER THE PI NELLAS PARK JUVEN LE
CURFEW ORDI NANCE I S
CONSTI TUTI ONAL?



STATEMENT OF THE CASE AND FACTS

The State filed a Petition for Delinquency against
Respondent, T.M, <charging her with violating Pinellas Park’s
Juvenile Curfew Odinance by remaining in a public place or
establishment during curfew hours. (R 2). The Respondent
entered a denial to the Petition. (R 4).

Prior to the adjudicatory hearing the Respondent, T.M,
filed a notion to dismss the Petition on the ground that the
Juvenile Curfew Odinance was unconstitutional. Respondent
contended that the Juvenile Curfew Ordinance violated her State
and Federal equal protection rights since it prohibited
activities wthout an adequate rational relationship to its
stated purpose and wi thout a conpelling governnental interest.
The nmtion to dismss further alleged that the O dinance
vi ol ated Respondent’s State and Federal due process rights since
the Ordinance was an arbitrary, vague and overbroad invasion of
the inherent |iberties of juveniles and their parents and also
allowed for selective enforcenent. It was further alleged that
the Ordinance violated Respondent’s State and Federal rights to
freedom of speech, association, peaceful assenbly and religion
Finally, Respondent alleged the Odinance violated her right to
Privacy wunder the Florida Constitution since it conpels

juveniles and their parents to explain their activities in order



to defend thenselves. (R 18-23).

The State filed a Petition for Delinquency against
Respondent, D.N., charging him with violating Pinellas Park’s
Juvenile Curfew Odinance by remaining in a public place or
establ i shment during curfew hours. (R 294). The Respondent
entered a denial to the Petition. (R 295).

Prior to the adjudicatory hearing the Respondent, D.N.
filed a notion to dismss the Petition on the ground that the
Juvenil e Curfew Ordinance was unconstitutional. The Respondent,
D.N., raised the sane conplaints against the Odinance as
Respondent, T.M Respondent, D.N. additionally contended that
the Ordinance was unconstitutional since its penalty provision
for violating the Ordinance was greater than the one inposed by
state statutes. (R 296-301).

The State filed a Petition for Delinquency against
Respondent, A N., charging him with violating Pinellas Park’s
Juvenile Curfew Odinance by remaining in a public place or
establ i shment during curfew hours. (R 324). The Respondent
entered a denial to the Petition. (R 325).

Prior to the adjudicatory hearing the Respondent, A N.,
filed a notion to dismss the Petition on the ground that the
Juvenil e Curfew O di nance was unconstitutional. The Respondent,

AN, raised the sane conplaints against the Odinance as



Respondent, T.M Respondent, A N., additionally contended that
the Ordinance was unconstitutional since its penalty provision
for violating the Ordinance was greater than the one inposed by
state statutes. (R 327-332).

The State filed a Response and a Suppl enental Response to
the foregoing nmotions. (R 51-157). The State responded that the
Juvenile Curfew Ordinance was constitutional since it was based
on the conpelling governnental interest of protecting the well
being of juveniles and that it was narrowy drawn to neet said
conpelling governnmental interest. (R 57). The State also
provided statistics which established that the Juvenile Curfew
Ordinance furthered the conpelling governnental interest. (R
54, 74-79). The statistics conpared the first six nonths the
Juvenile Curfew was in effect, from June 7 to Novenber 30, 1997
wth the same six nonth period of 1996, the year prior to the
effective date of the Curfew (R 74). The statistics
established, inter alia, that all juvenile contacts between 11
p.m and 6 a.m (except for curfew violations) decreased from
620 in 1996 to 305 in 1997 and that out of the 38 different
categories of juvenile contacts exam ned, 27 showed a decrease
incrime, victimzation or juvenile contact. (R 76-79).

The trial court then heard argunent on the notions to

di sm ss. (R 158-247). Thereafter, on February 8, 1998, the



trial court entered a witten order finding that Pinellas Park’s
Juvenil e Curfew Ordinance unconstitutional. (R 253-283). The
trial court realized there was no consensus concerning whether
a jJjuvenile <curfew effects a mnor’s fundanental rights.
Instead, the trial court found that the juvenile curfew effects
the parent’s fundanental right to rear their children wthout
state interference. The trial court then applied the strict
scrutiny test of the equal protection clause. The trial court
stated that in order to withstand strict scrutiny review the
curfew nust neet a conpelling governnental need and be narrowy
tailored to neet that need. The trial court ruled that there
was a conpel ling governnental need.

At the outset, it appears that every federa

court that has considered a juvenile curfew

law has found or assuned that there is a

conpelling state interest in protecting the

safety and well-being of <children and in

reducing juvenile crine. See: Hutchins,

supra, at 44 n.14. Al though this Court is

not convinced that the record presented

sufficiently establishes that the Cty of

Pinellas Park’s juveniles are nore Ilikely

than adults to be either perpetrators or
victims of crimnal activity, the City has a

substanti al and legitimate interest in
reducing juvenile crinme and victimzation
while pronoting juvenile safety. In this

regard, the Court nust conclude, as have al

other federal courts that have considered
this issue of whether there is a conpelling
gover nnment I nt erest wth regard to a
juvenile curfew law, that the Cty has a
conpelling governnental interest sufficient
to neet the first prong of the strict

5



scrutiny anal ysis.

(R 271). However, the trial court then declared the curfew
unconstitutional finding it was not narrowmy tailored. The trial
court did not base its ruling on whether the Respondents’
fundanmental right of freedom of novenent was violated by the
Or di nance. Rather, the trial <court held that since the
Ordinance infringed upon a parent’s fundanental right to raise
a child free from gover nient al i ntrusions It was
unconstitutional. The trial court rejected the State’'s position
that the parents did not have standing in a juvenile delinquency
petition charging their child wwth a violation of the Odinance
to challenge its constitutionality. The trial court based its
decision on a federal circuit court decision where the juveniles
and parents sought injunctive relief against enforcenent of the
statute.

The Second District, after reviewng the juvenile curfew
under the Equal Protection Cause’'s internediate standard of
review, affirmed the trial court and found that the juvenile
curfew ordi nance was constitutional. The Second District then
certified two questions to the this Court. The first was what
is the appropriate standard of review and the second, under the
appropriate standard of revi ew, was t he or di nance

constitutional. The Court agreed with the State that the



appropriate standard of review is strict scrutiny and then
remanded the case to the Second District so it could answer the
second questi on.

On remand the Second District found the ordinance was
unconstitutional. Based on the foregoing statenment by the tria
court, it held that the trial court’s finding that the ordinance
was unconstitutional and its failure to refer to statistical
data in the witten order indicated that the statistics were not
persuasive to the trial court. The Second District then
concluded that its independent review |led to the conclusion the
that statistical data did not establish that the curfew
ordi nance reduced juvenile crime during the curfew hours. Thus,
the Second District held that the data failed to denonstrate
that the ordinance was precisely tailored. The Second District
then certified the instant question to this Court. (A 1-6).

This petition foll ows.



SUMVARY OF THE ARGUMENT

Pinellas Park’s Juvenile Curfew Odinance is facially
constitutional since it passes the strict scrutiny test of the
Equal Protection Cause of the United States Constitution. Said
provision requires that when a fundanental right is regul ated,
the State nmust have a conpelling state interest, the regulation
must pronote that interest and nust be narrowWy tailored to
advance that interest.

A youth curfew effects a mnor’'s constitutional right to
wal k freely in public. This right can be regulated to protect
the well being of children. Since Pinellas Park was presented
wth statistical evidence that there was a problem wth
nighttine juvenile crime and victim zation, its Odinance was a
| egi slative response whi ch sought to pr onot e par ent al
responsibility, prevent juvenile victimzation and stop juvenile
crinme. Thus, Pinellas Park has a conpelling interest and
therefore can regulate a mnor’s activity during the night. In
light of this legislative need to an actual problem Pinellas
Park enacted its juvenile curfew ordinance. Thus, the Second
District erred in finding the ordinance was not precisely
tailored since in its opinion the curfew was not an effective
means to deal wth a recognized problem of nighttine juvenile

crime and victim zation.



The regul ation also pronotes the conpelling interest and is
narromy tailored to advance that interest. Here the Curfew
Ordi nance pronotes the interest and is narrowly tailored to
advance that interest since it seeks only to prevent the ainless
roamng of the streets during curfew hours. The Ordi nance
excepts fromits reach a host of legitimte activity and all ows
mnors to exercise all First Amendnent rights. Keeping m nors
at home  or under adul t supervi si on pr onot es par ent al
responsibility and protection fromvictimzation. It also helps
in the prevention of juvenile crime. The Ordinance is narrowy
tailored to advance that interest since all activity 1is
sanctioned if acconpanied by a parent or if the activity is
excepted fromthe O dinance.

The Ordi nance does not infringe on a parent’s right to raise
a child free from governnent al I ntrusion and t hus
constitutional. A governnental intrusion into personal decision
maki ng nust pronote the conpelling state interest of preventing
a denonstrable harm to a child. Here, that conpelling state
interest exists in preventing juvenile victimzation from crine.
Thus, the Odinance does not violate a parent’s right to raise

a child free fromgovernnent intrusion.



ARGUMENT
THE PI NELLAS PARK JUVEN LE CURFEW
ORDI NANCE |'S CONSTI TUTI ONAL.

This Court has determ ned that the proper standard of review
of a juvenile curfew ordinance is strict scrutiny analysis of
the Equal Protection C ause of the Fourteenth Anmendnent to the
United States Constitution.! T.M v. State, 784 So.2d 442 (Fla.
2001). The State submts that juvenile curfew ordinances drafted
with the specificity of Pinellas Park’s Juvenile Curfew
Ordinance, are not violative of either the United States
Constitution or the Florida Constitution. Qutb v. Strauss, 11
F.3d 488 (5'" Cir. 1993), cert. denied sub nom Qutb v. Bartlett,
114 S. Ct. 2134 (1994).

Under  strict scrutiny analysis, the governnent must
denonstrate a conpelling state interest for a law which
infringes on a fundanental right. If there is not a conpelling
state interest for the law, the governnent may not even attenpt

to regulate the right in question. Dunn v. Blunstein, 405 U. S

! Article |, Section 2 of the Florida Constitution,
Florida's Equal Protection C ause, has been given the sane scope
as the Equal Protection Clause of the Fourteenth Amendnent to

the United States Constitution. The Florida H gh Schoo
Activities Ass'n., Inc. v. Thomas, 434 So.2d. 306 (Fla. 1983).
Thus the State will rely on federal as well as state law to

determine the propriety of the claim Traylor v. State, 596
So.2d. 957 (Fla. 1992).
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330, 342 (1972). Al t hough the governnent nust establish a
conpelling state interest, such an establishnent, in and of
itself, is insufficient to defeat an equal protection chall enge.
In furtherance of the conpelling state interest, the governnent
cannot choose neans that unnecessarily burden or restrict
constitutionally pr ot ect ed activity. Laws af fecting
constitutional rights nmust be drawn with “precision,” NAACP v.
Button, 371 U S. 415, 438 (1963), and nust be “tailored” to
serve their legitimate objectives. Shapiro v. Thonpson, 394
US 618, 631 (1969). If there are other reasonable ways to
achieve those goals with a lesser burden on constitutionally

protected activity, the governnment may not choose the way of

greater interference. | f the governnent acts at all, it nust
choose “less drastic neans.” Shelton v. Tucker, 364 U S. 479,
488 (1960). In re Estate of Geenberg, 390 So.2d 40 (Fla.
1980). Thus, the “strict scrutiny” test under equal protection

analysis, requires that the State establish that the juvenile
curfew ordinance 1is necessary to pronote a conpelling
governnmental interest and nust be narrowy tailored to advance
that interest. T.M v. State, 784 So.2d 442, 443 n.1 (Fla.
2001).

Although a juvenile <curfew ordinance inplicates the

fundanental rights of mnors, the strict scrutiny analysis of

11



those rights differ from the strict scrutiny analysis of the

sane rights of adults.
Constitutional rights do not mature and cone
into being magically only when one attains
the state-defined age of nmmjority. M nors,
as well as adults, are protected by the
Constitution and possess constitutional
rights. The Court indeed, however, |ong has
recognized that the State has sonmewhat
broader authority to regulate the activities
of children than of adults. It remains,
t hen, to examne whether there is any
significant state interest in [the effect of
the ordinance] that is not present in the
case of an adult.

Pl anned Parenthood of Cent. Mssouri v. Danforth, 428 U S. 52,
74-75 (1976). Thus mnors’ rights are not coextensive with the
rights of adults because the State has a greater range of
interests that justify the infringement of mnors’ rights.

In Bellotti v. Baird, 443 U. S. 622 (1979) the United States
Suprene Court recognized three reasons for allowng a court to
treat the rights of mnors differently from the rights of
adul t s. They are the peculiar vulnerability of children; their
inability to nmake critical decisions in an infornmed, mature
manner; and the inportance of the parental role in child
rearing. The foregoing test enables courts to determ ne whet her
the State has a conpelling interest justifying greater
restrictions on juveniles than on adults. Nunez v. City of San

Diego, 114 F.3d 935, 945 (9'M Cir. 1997); Qutb v. Strauss, 11

12



F.3d 488, 492 n.6 (5'" Cr. 1993).

It is within this framework that this Court nust apply
strict scrutiny review of the juvenile curfew since it seeks to
regul ate the fundanmental right liberty right of mnors to walk
the streets free from governnental interference. The juvenile
curfew also seeks to regulate a parent’s due process right to
rear children w thout undue governnental interference. The
State will first address the effect the juvenile curfew has on

mnors’ rights and then on parents’ rights.

STRI CT SCRUTI NY REVI EW
In order to survive strict scrutiny, the classification
created by the juvenile curfew ordinance nust be narrowy
tailored to pronote a conpelling governnental interest. Pl yl er
v. Doe, 457 U S. 202, 217 (1982). To be narrowy tailored,
there nust be a sufficient nexus between the stated governnent
interest and the classification created by the ordinance. | d.

at 216-17.

THE CI TY OF PINELLAS PARK' S COVPELLI NG GOVERNVENTAL | NTEREST
Pinellas Park in Section 16-124 (B)(2)of the Juvenile Curfew
Ordi nance, has stated its conpelling interest as foll ows:

2. Intent. The intent and purpose of this

13



section is to protect juveniles in the Gty

of Pi nel | as Par k from har m and
victim zation, to pronote the safety and
well being of juveniles in the Cty of

Pinellas Park, to reduce the crinme and

violence commtted by juveniles in the Cty

of Pinellas Park, to pronote and enhance

parental control over juveniles, and to

pr ot ect t he safety of al | citizens,

residents, and visitors of the City.
The foregoing purposes of the Odinance establish a conpelling
governnmental interest since the Gty has a conpelling interest
in protecting the entire comunity fromcrinme, Schall v. Mrtin,
467 U.S. 253, 264 (1984), including juvenile crine. The City’s
interest in protecting the safety and welfare of its mnors is
also a conpelling interest. Nunez v. City of San Diego, 114
F.3d 935, 946 (9" Cir. 1997); Qutb v. Strauss, 11 F.3d 488, 492
(5t Cir. 1993).

The Gty also has a conpelling interest in protecting mnors

from the dangers of public places at night. This interest is
particularly conpelling based on the Bellotti reasons regarding

differential treatnent of mnors.?2 The consideration of the

Bellotti factors establishes that the greater restrictions of

2 The Gty can have a conpelling interest in protecting
mnors from certain conduct that it does not have for adults.
Sabl e Conmmuni cations v. FCC, 492 U.S. 115 (1989)(holding that a
ban on dial-a-porn is not appropriate for adults, although it
m ght be for mnors).

14



mnors may be justified because they have a greater
vul nerability at night than do adults and because mnors are not
equally able as adults to make mature decisions regarding the
safety of thenselves and others. Prince v. Mssachusetts, 321
U S 158, 167-68 (1944)(finding that the state’s interest in
protecting children from “diverse interests of the street”
justified restriction on selling street literature that would
not have been permssible on adults). Thus, the Cty’s
conclusion that mnors are nore susceptible to the dangers of
the night and are generally less equipped to deal wth the
danger that does arise also establishes a conpelling interest in
pl acing greater restrictions on mnors than adults to insure the
m nors’ own safety.

In accordance with the foregoing, there is a conpelling
governnmental interest wunder the Equal Protection Cause to
safeguard the well-being of «children. This includes the
protection of mnors from adults and other mnors and this is
based on the fact that mnors do not have the capacity to nake
informed decisions on mtters critical to their well-Dbeing.
Thus, Pinellas Park’s goals of pronoting parental responsibility
for their mnor children, the protection of mnors from
victim zation and exposure to crimnal activity, and to decrease

the amount of juvenile crinme are the conpelling governnental

15



interests necessary to allow the regulation of mnors’ rights to
wal k freely in public during nighttinme hours. Metropolitan Dade
County v. Pred, 665 So.2d 252 (Fla. 3d DCA 1995); Nunez v. Cty
of San Diego, 114 F.3d 935, 946 (9" Cir. 1997); Qutb v. Strauss,

11 F. 3d 488 (5th Gr. 1993).

THE ORDI NANCE | S NARROALY TAI LORED
The State submts that Pinellas Park’s’s Juvenile Curfew
Ordinance is narrowy tailored to pronote the goals of insuring
parental responsibility and preventing juvenile victimzation
and crine, since the record reflects statistical support for the
need of the curfew and the exceptions are sufficiently broad to
only mnimally burden mnors’ rights to free novenent and free

speech.

STATI STI CAL SUPPORT FOR THE CURFEW
Initially, the State submts that statistical support for
the curfew is wunnecessary to determne if it is narrowy
tailored to survive strict scrutiny review The Constitution
does not require the government to produce “scientifically
certain criteria of legislation.” G nsberg v. New York, 390
U S 629, 642-43 (1968). A nunber of courts have not required

statistical support in upholding juvenile curfews.
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| n Bykof sky v. Borough of M ddl etown, 401 F. Supp. 1242 (M D
Pa. 1975), affmd, 535 F.2d 1245 (3d Gr. 1976), cert. denied,
429 U.S. 964 (1976), a curfew ordinance was chall enged, and the
governmental interests it sought to enhance were:

(1) the protection of the younger children
in Mddl etown from each other and from ot her
persons on the street during night tine
hours; (2) the enforcenent of parenta
control of and responsibility for their
children; (3) the protection of the public
from nocturnal mschief by mnors; and (4)
reduction in the incidence of juvenile
crimnal activity.

Id. at 1255. In finding that the curfew ordinance furthered its

purposes the Court found, that even in the absence of any
statistical data, it would take judicial notice of the rapidly
increasing crine rate anong juveniles and that teenagers conmmt
a high percentage of all serious crinmes and that a curfew would
prevent sonme juvenile crime. As to enhancing parental control
the Court took judicial notice of the foll ow ng:

Mor eover, the underlying assunption that
i kel ihood of crimnal activity decreases as
the amount of control exercised by parents
over the activities of their chil dren
increases is not an unreasonable tenet. The
greater t he br eakdown in t he soci a
structure of the famly unit or the greater
the parental neglect, then the greater the
chance of anti-social behavior by the mnor.
Thus, to the extent the curfew induces
parents, under the pain of inposition of a
crimnal penalty, to exercise their control
where they otherwise mght allow their

17



children freer rein and ignore their
ni ghtti me whereabouts and activities, it is
effective in decreasing nocturnal juvenile
crime and mschief and in strengthening the
famly unit.

ld. at 1256.

Arizona, in In the Matter of the Appeal of Maricopa County,
887 P. 2d 599 (Ariz. C. App. 1994), argued that all three of
the Bellotti factors supported the constitutionality of the
Phoeni x juvenile curfew ordi nance. It asserted that youths are
nmore vulnerable to crine and peer pressure than adults; that
mnors |ack experience, perspective and judgnent to recognize
and avoid detrinmental choices such as drugs, alcohol and cring;
and that the city’'s restriction on mnors’ novenent after 10:00
p.m reinforces parental authority and honme |ife, and encourages
parents to actively supervise their children.

The Court found that the foregoing purposes established the
conpelling state interest. The first Bellotti factor,
particular wvulnerability of mnors, was satisfied since the
curfew was directed at crine and drugs and they are nore
damaging to mnors based on their vulnerability. The second
Bellotti factor, the inability to make critical decision, was

al so satisfied because the mnors’ vulnerability renders their

deci sion nmaking process suspect. Finally, the third Bellotti

factor, the inportance of the parental role to child rearing,

18



was also satisfied. For the third factor the Court took
judicial notice of the fact that the curfew ordinance rests on
the inplicit assunption that the traditional two parent famly
has di ssol ved. As such, the State has an interest in reaching
those fam lies and hel ping themcope with reality.

If there is a need for statistical data, the State’'s
provided statistical evidence in the instant case and this
evidence clearly establishes the necessary statistical support
for the efficacy of the curfew The followng is a conparison
of all juvenile contacts between 11 p.m to 6 a.m from June 7
to Novenber 30, 1996 and 1997:

Total nunber of juvenile contacts between 2300 hours
and 0600 hours.

1996 1997

620 660

M nus curfew viol ations - 355

305

Robbery/ Theft : 1996 1997
%t/ -
Victim 10 3 -70%
Suspect 7 5 -29%
Wt ness 8 8 No change
O her 2 1 -50%
Burg/ Trespass/Loitering 1996 1997%/ -
Victim 5 3 -40%
Suspect 65 25 -62%
Wt ness 4 9 +56%
O her 5 2 -60%

19



Battery/ Assaul t:
Victim

Suspect

Wt ness

O her

Donmestic Vi ol ence:
Victim

Suspect

Wt ness

O her

Chil d Abuse/Lewd acts:

Victim
Suspect
Wt ness
O her

Att enpt Hom ci des:
Victim

Suspect

Wt ness

O her

Throw Deadly M ssile

%t/ -
Victim
Suspect
Wt ness
O her

Sexual Battery:
%t/ -

Victim

Suspect

Wt ness

O her

The following categories were not
only

specific sub-groups
cont act s.

1
0
1
0

20

15

10

[ 1Nl ol (o]

OPFr oo

P AR R

[eoNoNoNe]

1997%/ -

No change
-50
-50%
-17%

1997%:/ -
+43%
-33%
- 7%
-29%

1997%/ -
+44%

No change
-80%
+100%

1997%:/ -
-100%
-100%
-50%
-100%

-67%

+100%
+100%
+100%

1997

-100%
No change

-100%
No change

broken down into
t ot al

juvenile



All categories in section #1 showed a reduction in
juvenile contact fromlast year.

Section #1 1996 1997%/ -
Car j acking 3 0 -100%
Di schargi ng of Wapon 2 0 -100%
Di sorderly Conduct 3 0 -100%
| nf or mati on Report 7 0 -100%
Counterfeiting 1 0 -100%
Tanpering w victim 1 0 -100%
Yout h Protect program 1 0 -100%
Warrant Served 9 1 -89%
FIR s 173 19 -89%
Bi cycle Violations 32 7 -78%
Narcotics Viol ations 15 4 -73%
Property Damage 3 1 -67%
General Disturbances 11 4 -64%
Har assi ng Phone Cal |l s 10 4 -60%
Mar chman Act (I ntoxication) 6 3 -50%
Juvenil e Conplaints 26 13 -50%
Vandal i sm 15 8 -47%
Traffic stop/ Acci dents 61 47 -23%

All categories in section #2 show an increase in
juvenile contact fromlast year.

Section #2 1996 1997%/ -
Fires 0 1 +100%
Al cohol Violation 0 1 +100%
Arson 0 2 +100%
Check Wl fare 0 1 +100%
Bonb Thr eat 0 1 +100%
Snoki ng Viol ation 0 2 +100%
Baker Act 1 4 +75%
Qbstruction of L.E O 3 6 +50%
Asst. O her Agency 13 17 +24%
Escaped Pri soner 1 1 No change
Ani mal Conpl ai nt 1 1 No change
(R 76-78). As the foregoing statistical data shows, the

Ordi nance pronotes its conpelling governnental interest inasnuch
as since the curfew has been in effect there has been a
reduction in many of the nobst serious crines commtted by and
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agai nst juvenil es. Al though there were 40 nore juvenile
contacts in 1997 than in 1996, nore than half of all contacts
were for curfew violations. This establishes that the police
are intervening before the juveniles commt a crime or becone a
victim of crine. Finally, out of the foregoing 38 categories,
27 showed a decrease in crine, victimzation, or juvenile
cont act .

As established by the foregoing, Pinellas Park had a real
problem with juvenile crinme and victimzation during the curfew
hour s. Thus, the Cty Council’s |legislative decision to enact
a juvenile curfew as a neans of addressing the problem has a
legitimate connection to its conpelling interest of reducing
juvenile crime and victimzation.

The Second District denigrated the efficacy of the foregoing
statistical evidence on the grounds that it does not establish
a |l ogical connection between the ordinance and the reduction of
crime and juvenile victimzation. These sane concerns were
considered and rejected in Nunez v. Cty of San D ego, 114 F.3d
935, 948 (9th Gir. 1997).

Not wi t hst andi ng our expressed concerns,
we reject a challenge to the ordinance that
is based on the argunent that a curfew is
not particularly effective a neeting the
Cty' s interest. The City has established

sonme nexus between the curfew and its
conpelling interest of reducing juvenile
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crinme and victim zation. Thi s IS
particularly true because of our conclusion
that mnors have a special vulnerability to

the dangers of the streets at night. e
will not dismss the Cty' s legislative
conclusion that the <curfew wll have a

salutary effect on juvenile crime and
victim zation.

Thus, the Second District abused its discretion in substituting
its opinion on the efficacy of the juvenile curfew over that of
the legislative body of the Gty of Pinellas Park. Ther ef or e,
the remainder of this brief will address the constitutionality
of the juvenile curfew ordi nance under the assunption that there

was a conpelling governnental interest for the juvenile curfew

THE SCOPE OF THE EXCEPTI ONS

In order to be narrowmy tailored, the juvenile curfew
ordi nance nust ensure that the broad curfew mnimzes any burden
on the mnor’s fundanmental right to nove about freely at night.
Thus, the juvenile curfew ordi nance exceptions nust sufficiently
exenpt legitimte activities fromits anbit. An exam nation of
the instant exceptions est abl i shes t hat al | legitimate
activities are exenpted therefrom

The Ordi nance’ s exceptions are contained in Section (E) and
i ncl udes the foll ow ng:

(E) EXCEPTIONS. The provisions of the Juvenile Curfew
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Ordi nance shall not apply to any juvenile who is:

1. Acconpani ed by his or her parent or by
another adult who is at I|east twenty-one
(21) years of age and who is authorized by
the juvenile's parent to have custody of the

m nor .
2. Involved in an energency or engaged,
W th hi s parent’s per m ssi on, in an

enmer gency errand.

3. Attending or traveling directly to or
from an activity that involves the exercise
of rights pr ot ect ed under t he Fi rst
Amendnment of the United States Constitution
(e.q. religious servi ces, gover nnent a
meeting, political party neeting).

4. Going directly to or returning directly
from |lawful enploynent, or who is in a
public place or establishnent in connection
wth or as required by a business, trade,
pr of essi on, or occupation in which the
juvenile is lawfully engaged.

5. Returning directly honme from a school -
sponsored function, a religious function, or
a function sponsor ed by a civic

or gani zati on.

6. On the property of, or on the sidewal k
of, the place where he or she resides, or
who is on the property or sidewalk of an
adul t next - door nei ghbor Wi th t hat
nei ghbor’ s perm ssi on.

7. Engaged in interstate travel or bona
fide intrastate travel with the consent of
the juvenile' s parent.

8. Attendi ng an organi zed event held at and
sponsored by a thenme park or entertainnment
conpl ex as defined in s. 509.013(9).

9. In a public place or establishnment
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during restricted hours in accordance wth
the terms authorized by Gty Counci
pursuant to Gty Council approval of an
activity or event which is not specifically
provided for in sub-paragraphs 1 through 8
of this Section and which is sponsored by a
school, religious, civic, social, or other
simlar organization or group.

By including the foregoing exceptions Pinellas Park has
enacted a narrowy drawn juvenile curfew that allows the Cty to
nmeet its stated goal s of protecting juveniles from
victim zation, increasing parental responsibility and decreasing
juvenile crime while respecting the rights of the affected
mnors. A juvenile may nove about freely in the Gty subject to
the curfew when acconpanied by a parent or another authorized
adul t . If the juvenile is traveling interstate, intrastate,
running an energency errand, returning from a school sponsored
function, a <civil organization’s sponsored function, or a
religious function, or working and going to or from work, the
Ordi nance does not apply. If the juvenile is involved in an
enmergency, the Ordinance al so does not apply.

The fact that the Ordinance does not have an exception
allowng mnors to be out on the street at night with parent’s
consent does not unduly broaden the scope of the ordinance or
does it unduly narrow its exceptions. Such an exception is not
required since the exception would swallow the curfew. By

all ow ng parental consent to override the O dinance would ignore
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the fact that mnors have a special vulnerability to the dangers
of the streets at night. A mnor’s victimzation, who is not
pursuing a legitimte activity and is wunsupervised in the
streets at night, would not be prevented sinply because he
tells his assailant that he has a note fromhis parent.

M nors, |ike adults, have a fundanental right to freedom of
expr essi on. Tinker v. Des Mines |ndependent Sch. Dist., 393
US 503 (1969). Expression includes speech and expressive
conduct. Broadrick v. Gklahoma, 413 U S. 601 (1973). However,
not every |aw that burdens expressive conduct inplicates the
First Amendnent. Laws which regulate conduct inplicate the
First Amendnent only if they inpose a disproportionate burden on
those engaged in First Amendnent activities; or constitute
governnmental regulation of conduct with an expressive elenent.
Arcara v. O oud Books, Inc., 478 U S. 697 (1986).

Pinellas Park’s Juvenile Curfew O di nance does not restrain
any First Amendnent rights. The Ordinance in Section 4, exenpts
from the Odinance a host of activities that cannot be
regul ated, including the exercise of any right protected by the
First Anendnent. The Ordi nance only regul ates conduct and that
conduct is the aimess roamng of the city streets during the
curfew hours. Since a mnor’s right to nove about freely in

public during nighttime hours is subject to regulation it is not

26



a prior restraint if there is a conpelling State interest to
regul ate the conduct. Al t hough there is regulation of conduct,
the Ordinance does not regulate rights protected by the First
Amendnent. It is a general regulation of conduct, not speech.
The only activity the Juvenile Curfew O dinance restricts
is the aimess roam ng through the Cty during the curfew hours.

The State submts that this restriction when balanced with the

conpelling interest sought to be addressed - protecting
juveniles and increasing parental control - the inposition is
mnimal. A mnor is not under any restriction if acconpani ed by

a parent and this exception alone pronotes the conpelling
i nt erest si nce i f acconpani ed by a par ent, par ent al
responsibility will be increased and the mnor would not be
subject to victimzation by other adults or conmmt crines.
Therefore, Pinellas Park’s Juvenile Curfew Ordinance is narrowy
tailored to address the City's conpelling interest and any
burden this Odinance places upon mnors’ constitutional rights

is mninal.

THE ORDI NANCE' S PENALTY EXCEEDS THE STATUTORY PENALTY
The only flaw in this juvenile curfew ordinance is in a part
of its penalty provisions for juveniles who violate the

ordi nance. Section (D)3 of the O dinance provides:
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3. A juvenile who violates this Juvenile
Curfew Odinance shall receive a witten
warning for his or her first violation. A
juvenile who violates this Juvenile Curfew
Ordinance after having received a prior
witten warning shall be subject to the
penalty and rehabilitation as ordered by a
court of conpetent jurisdiction pursuant to

Florida Statute, Chapter 39, Part 11, not to
exceed a maxi mum penalty of a fine of up to
$500. 00 or by i ncarceration in an

appropriate facility for a term not

exceeding six (6) nonths, or by both such

fine and incarceration.
The warning for the first violation is narrowWy tailored.
However, an adjudication of delinquency for a second curfew
violation, is not so narrowmy tailored since the purpose of the
Ordinance is to protect mnors and not to victimze them

The State submts, however, that the penalty for a second

violation's failure to wthstand strict scrutiny does not
mandate that the entire Ordinance be declared unconstitutional
Rather, this penalty provision can be severed from the
Ordi nance. Severability of the penalty clause for second

vi ol ati ons, depends on the follow ng test:

Wen a part of a statute is declared
unconstitutional the remainder of the act

will be permtted to stand provided: (1)
the unconstitutional provisions can be
separ at ed from t he remai ni ng valid
provi si on, (2) the legislative purpose

expressed in the wvalid provisions can be
acconplished independently of those which
are void, (3) the good and the bad features
are not so inseparable in substance that it
can be said that the Legislature would have
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passed the one wi thout the other and, (4) an

act conplete in itself remains after the

invalid provisions are stricken.
VWal drup v. Dugger, 562 So.2d 687, 693 (Fla.1990). I n Wl drup
an inmate challenged the 1983 anendnents to the gain tine
statutes as a violation of the Ex Post Facto clause of the U S
Consti tution. The Court held that the incentive gain tine
portion of the Ilegislative schenme violated the prohibition
agai nst ex post facto | aws. To save the constitutionality of
the entire statute, the Court then severed the unconstitutiona
portion of the act. Severing the unconstitutional portion was
permssible in that case because the severed portion could be
replaced with the pre-1983 |aw, the legislative purpose
(regarding gain tinme) could still be acconplished, the "good"
and "bad" portions of the act were not so inseparable that it
could be said the Legislature intended to pass one but not the
other, and the act remained conplete in itself after the invalid
provi sions were stricken.

In accordance with the foregoing test, the penalty provision
for a second curfew violation can be severed from the O dinance.
Severing the portion of the penalty provision is permssible
because the |egislative purpose of the curfew ordinance of
protecting mnors fromvictimzation and reducing juvenile crine

will still be acconplished without the second penalty provision
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since the primary concern of the ordinance is to keep mnors off
the street at night. Based on the foregoing |egislative
pur pose, the “good” and “bad” portions of the Ordinance are not
SO inseparable that it could be said that the Cty intended to
pass one but not the other. After severing the penalty
provision, the curfew ordinance is conplete in itself since the
real penalty is against the parents’ for their failure to have
their children obey the | aw

By severing the penalty for second violations by mnors, the
curfew ordinance would be simlar to how the State treats
habi tual truants. The mnor who is a habitual truant is
provided treatnent, required to perform community service and
pay a mnimm civil penalty of no nore than $5 a day for each
school day mssed. 88 232.19(7) (d) 1 & 2 and 984.151, Fla.
Stat. (2000). The parent who fails to have his child attend
school regularly commts a m sdeneanor of the second degree and
is subject to a 60 day term of inprisonment and a $500 fine. 8§

232.19(7) (a) 1, Fla. Stat. (2000).

PARENTS RI GHTS TO REAR THEI R CHI LDREN
Al though the right to rear children wthout undue
governnmental interference is a fundanental conponent of the due

process clause, @Gnsberg v. New York, 390 U S. 629, 639 (1968),
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the State submts that this Odinance presents only a mninal
intrusion into parents’ rights. In fact, the only aspect of
parenting that this Ordinance bears upon is the parents’ right
to allow the mnor to remain in public places, unacconpani ed by
a parent or other authorized adult, during the hours restricted
by the curfew ordinance. Because of the broad exceptions
included in the curfew ordinance, the parent retains the right
to make decisions regarding his child in all other areas: the
parent may allow the mnor to remain in public so long as the
mnor is acconpanied by a parent or other adult who is at |east
twenty-one years of age and who is authorized by the parent to
have custody of the m nor. The parent may allow the mnor to

attend all activities by organized groups such as church groups,

civic organizations, schools and anusenent parKks. The parent
may still allow the child to hold a job, to seek help in an
energency situation and to run an errand. Thus, it is clear

that this curfew ordinance does not infringe on parents’

fundanental rights to raise their children. Qutb v. Strauss, 11

F.3d 488, 496-97 (5" Cir. 1993).

BUSI NESS OMNER, OPERATOR OR EMPLOYEE RI GHTS

The Respondent was charged by a petition of delinquency in
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Juvenile Court. Juvenil e delinquency matters are crimnal in
nat ure. State v. C.C, 476 So. 2d 144 (Fla. 1985). The
constitutionality of a crimnal statute should be determ ned
either in a proceeding wherein one is charged under the statute
or in an action alleging an imm nent threat of such prosecution.
Tri bune Conpany v. Huffstetler, 489 So. 2d 722 (Fla. 1986). A
defendant in a crimnal prosecution my not challenge the
constitutionality of a portion of the statute which does not
affect him State v. Hagan, 387 So. 2d 943 (Fla. 1980).3

Therefore, Respondent |acks standing to challenge the part of
the Curfew that inposes obligations on business owners,

operators or enployees.

s Respondent can not assert standing pursuant to the
overbreadth doctri ne. In a facial challenge to the
overbreadthness of a law, a party may assert First Amendnent
rights of others. In such a situation, the court’s first task is
to determ ne whether the enactnent reaches a substantial anount
of constitutionally protected conduct. If it does not, then the
overbreadth challenge must fail and the court can only rule on
the matters affecting the party. Broadrick v. Gklahoma, 413
US 601 (1973); State v. Keaton, 371 So. 2d 86 (Fla. 1979). As
established infra., the Odinance does not affect First
Amendnent rights and thus the overbreadth doctrine does not

apply.
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CONCLUSI ON
For the foregoing reasons, Petitioner requests that this
Court quash the decision of the District Court and find that
Pinellas Park’s Juvenile Curfew Ordinance is constitutional.
Respectful ly subm tted,
RI CHARD E. DORAN

At torney Cener al
Tal | ahassee, Florida
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Assi stant Attorney General

Fl ori da Bar No. 0239437
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