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PRELI M NARY STATEMENT

Article |, Section 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and w thout cost." This petition for habeas corpus relief is
being filed in order to address substantial clains of error
under the Fourth, Fifth, Sixth, E ghth and Fourteenth Amendnents
to the United States Constitution. These clains denonstrate
that M. Davis was deprived of the right to a fair, reliable
trial and individualized sentencing proceeding and that the
proceedings resulting in his conviction and death sentence
vi ol at ed fundanental constitutional inperatives.

Citations shall be as follows: The record on appeal

concerning the original court proceedings shall be referred to

as "R " followed by the appropriate page nunbers. The
Appellant’s Initial Brief on direct appeal wll be referred to
as “IB. " followed by the appropriate page nunbers. The
postconviction record on appeal wll be referred to as “PCR
" followed by the appropriate page nunbers. All ot her
references wll be self-explanatory or otherw se explained
her ei n.



REQUEST FOR ORAL ARGUNVENT

The resolution of the issues in this action will determ ne
whether M. Davis lives or dies. This Court has allowed oral
argunent in other capital cases in a simlar procedural posture.
A full opportunity to air the issues through oral argunent would
be appropriate in this case, given the seriousness of the clains
involved and the fact that a l|life is at stake. M. Davis
accordingly requests that this Court permt oral argunment.

| NTRODUCTI ON

Significant errors which occurred at M. Davis capital
trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.

The issues, which appellate counsel neglected, denonstrate

t hat counsel’s performance was deficient and that t he

deficiencies prejudiced M. Davis. “[E] xtant | egal principles

provided a clear basis for . . . conpelling appellate
argunent[s].” Fitzpatrick v. Wainwight, 490 So.2d 938, 940
(Fla. 1986). Negl ecting to raise fundanental issues such as

those discussed herein *“is far below the range of acceptable
appellate performance and nust undermne confidence in the

fairness and correctness of the outcone.” WIson v. Winwight,

474 So.2d 1162, 1164 (Fl a. 1985). Individually and

“cunul atively,” Barclay v. Wainwight, 444 So.2d 956, 959 (Fl a.




1984), the clainmse omtted by appellate counsel establish that
“confidence in the correctness and fairness of the result has
been underm ned.” Wlson, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on at trial or on direct appeal but should now be
revisited in light of subsequent case law or in order to correct
error in t he appeal process t hat deni ed f undament al
constitutional rights. As this petition wll denonstrate, M.
Davis is entitled to habeas relief.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla.R App.P. 9.100(a). See
Art. I, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,
Sec. 3(b)(9), Fla. Const. The Petition presents constitutiona
i ssues which directly concern the judgnment of this Court during
the appellate process and the legality of M. Davis’ sentence of
deat h.

Jurisdiction in this action lies in this Court, see, e.g.

Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the

fundanmental constitutional errors challenged herein arise in the

context of a capital case in which this Court heard and denied



M. Davis direct appeal. See WIlson, 474 So.2d at 1163 (Fla

1985); Baggett v. Wainwight, 392 So.2d 1327 (Fla. 1981). A

petition for a wit of habeas corpus is the proper neans for M.
Davis to raise the clains presented herein. See, e.g., Wy v.

Dugger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514 So.2d

1069 (Fla. 1987); Rley v. Winwight, 517 So.2d 656 (Fla.

1987); WIlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The ends
of justice call on the Court to grant the relief sought in this
case, as the Court has done in simlar cases in the past. The
petition pleads clains involving fundanmental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Palnes v. Wainwight, 460 So.2d 362 (Fla. 1984). The Court’s

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus
relief would be nore than proper on the basis of M. Davis’
cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Davis
asserts that his capital conviction and sentence of death were
obtained and then affirnmed during this Court’s appellate review

process in violation of his rights as guaranteed by the Fourth

5



Fifth, Sixth, Ei ghth and Fourteenth Anmendnents to the United
States Constitution and the corresponding provisions of the
Fl orida Constitution.

PROCEDURAL HI STORY

Eddie Wayne Davis, the defendant, was charged by way of
Indictnent on April 7, 1994 with one count of burglary wth
assault, one count of kidnapping of a child under 13, one count
of sexual battery on a child under 12 and first degree nurder of
Kinmberly Waters. (R Vol. 1-3) The case proceeded to a jury
trial in the Polk County Circuit Court before the Honorable
Dani el True Andrews, Judge presiding. The defendant was tried
begi nning on May 22, 1995 and ending on June 1, 1995. The jury
returned unani nous verdicts of guilty on all counts (R Vol.
XVI | 1-2157) .

On June 6, 1995, the case proceeded to penalty phase before
the same jury. After hearing matters in aggravation and
mtigation, the jury advised and recommended by a vote of 12 to
0 that defendant be sentenced to death. (R Vol. 1V-590).

On June 30, 1995, the Court sentenced defendant to death.
The Court sentenced the defendant to a life sentence with a
m ni rum mandatory of twenty five years w thout parole for sexual
battery on a child under 12, a 19 year prison term for burglary

wth assault, and a 19 year prison term for Kkidnapping of a



child under 13. (R Vol. XVIII-2157).
On June 5, 1997, the Suprene Court of Florida affirned

def endant’s sentence and conviction in Davis v. State, 698 So.

2d 1182 (Fla. 1997).
On February 23, 1998, the United States Suprene Court denied

defendant’s Petition for Wit of Certiorari in Davis v. Florida,

522 U. S, 1127, 118 S.C. 1076, 140 L.Ed.2d 134 (1998).

On or about May 27, 1998, Defendant filed a Motion to Vacate
Judgnents of Conviction and Sentence.

M. Davis’ Request for Production of public Records has been
pendi ng since Septenber 9, 1998. M. Davis’ Pro Se Mtion to
di sm ss Counsel was filed January 27, 1999. Hearing was set for
May 21, 1999. An Order to set post conviction relief deadline
was filed on June 4, 1999. A deadline was set for Mrch 31,
2000, to file final nmotion. On January 4, 2000, this deadline
was set for March 31, 2000, to file final notion. On January 4,
2000, this deadline was extended to May 31, 2000. The deadline
was subsequently extended until June 23, 2000.

On June 23, 2000, M. Davis' First Amended Mdtion to Vacate
Judgnent of Conviction and Sentences Wth Special Request For
Leave To Amend And For Evidentiary Hearing was filed with the
trial court.

On January 25, 2001, a Huff hearing was held at the Pol k



County Courthouse, Courtroom 8A, before the Honorable Randall G
McDonal d, Judge of the above styl ed cause.

On January 30, 2001, the court entered an order styled:
Order Ganting In Part And Denying In Part Defendant’s Request
For An Evidentiary Hearing On H's First Anended Mdtion To Vacate
Judgenent s And Sent ences.

M. Davis was granted an evidentiary hearing on clains |B,

IC, IE, Il1A (as orally anended), I11B, 1IC (to the extent the
defendant will be permtted to present testinony by his expert
on post traumatic stress disorder), IIE IIF, 111G 11, V, and
VI |

(based on cunulative errors derived from the matters the Court
has permtted a hearing on).

On Cctober 8 and 9, 2001, an evidentiary hearing was held
before the Honorable Randall MDonald in the Grcuit Court of
the Tenth Judicial Grcuit.

On June 11, 2002, Judge MDonald entered an order denying
\V/ g Davi s’ First Amended Mdtion To Vacate Judgnent o
Convi ctions and Sentences.

ARGUMENT |
APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAILING TO RAISE ON DI RECT APPEAL THE

DENIAL OF MR DAVIS FUNDAMENTAL RIGHT TO
TESTIFY AT THE PENALTY PHASE OF THE TRIAL.



The United States Suprene Court in Rock v. Arkansas, 483

UsS 44, 107 S. C. 2704, 2708-10 (1987) held that crimnal
defendants have a right to testify in their own behal f under the
Due Process C ause of the Fourteenth Anmendnent, the Conpul sory
Process ( ause of the Sixth Arendnent, and the Fifth Arendnent’s
privilege against self-incrimnation. This right to testify is

a personal and fundanental constitutional right. United States

v. Teague, 953 F.2d 1525 (1992), Glowski v. Mirphy, 891 F.2d

629, 636 (1989), United States v. Martinez, 883 F.2d 750, 756

(1989). Any waiver of this right nust be know ng, voluntary, and
intelligent. The defendant nust voluntarily exercise his own
free will and nmust knowingly and intelligently relinquish the

right. Faretta v. California, 422 U S. 806, 835 (1975).

Eddi e Davis was denied the fundanmental right to testify in
his own behalf in the penalty phase of his trial. M. Davis did
not testify in the penalty phase of his trial and his failure
to testify was not based upon a knowi ng, voluntary, and
intelligent waiver of that fundanmental right. At the close of
the case in penalty phase, trial counsel failed to request the
Court to inquire of M. Davis as to whether he wanted to
testify.

THE COURT: Does anybody see the need for ne

to inquire if the defendant wanted to say
anything in the penalty phase?



MR NORGARD: No, sir,

MR. AGUERO. No, sir, | don't think that’'s
necessary like it is in the guilt phase.

THE COURT: Just wanted to nake sure.
MR. AGUERO. Ckay.

MR. NORGARD: Ckay.

(Bench conference concl uded.)

(R Vol. XXIII-2966). The record is devoid of any
indication that M. Davis' waiver to take the stand in his own
behalf in the penalty phase of his trial was know ngly,
voluntarily, and intelligently nade. Appel | ate counsel failed
to raise on direct appeal the denial of M. Davis’ fundanental
right to testify at his trial.

Article |, section 16 of the Florida Constitution provides
that in all crimnal prosecutions the defendant shall have the
right to be heard in person, by counsel, or both. In Deaton v.
Dugger, 635 So.2d 4 (Fla. 1993) the trial court set aside the
death sentence and ordered a new sentencing proceeding. The
trial court’s order stated:

Based on the totality of the circunstances
presented at the evidentiary hearing, this
Court is not convinced by a preponderance of
the evidence that the defendant know ngly,
freely, and voluntarily waived his right to
testify or to call witnesses at the penalty
phase. While the court does not find that
t he

evi dence presented by the defendant at the

10



evidentiary hearing would necessarily have
been benefi ci al to hi s cause at

sentenci ng phase, the court finds

t he

that the

def endant was not given the opportunity to

know ngly and intelligently

make

t he

decision as to whether or not to testify or

to call these w tnesses.

In upholding the trial courts ruling

Court st ated:

In this case, the trial judge

f ound

the Florida Suprene

t hat

Deaton had waived the right to testify and
to present
evidence in mtigation, but concluded that,

the right to call wtnesses

because his counsel failed to

adequatel y

investigate mtigation, Deaton’s waiver of
vol untarily,
and intelligent. The rights to testify and
to call wtnesses are fundanenta
under our state and federal constitutions.

those rights was not know ngly,

Al though we have held that a

trial

rights

court

need not necessarily conduct a Faretta type

inquiry in

determining the validity of any waiver of
those rights to present mtigating evidence,

clearly, the record nust support

t hat such a wai ver was
vol untarily,
and intelligently made.

M. Davis was denied his rights under

a finding

know ngly,

Articl

e |, section 16

of the Florida Constitution and Deaton when he was prevented

from testifying and when no know ng, voluntary,

wai ver was made. The record did not

requi red by Deaton.

support

and intelligent

any waiver as

M. Davis' right to testify was especially crucial to him

in the penalty phase of his trial. Affording M. Davis an

11



opportunity to present to the advisory jury and the sentencing
judge his true renorse for the death of Kinberly Waters would
have enhanced the strength of the mtigating evidence presented.
M. Davis could have benefitted from testifying in the penalty
phase if for no other reason than a chance to plead for his
life. M. Davis was denied this opportunity when he was denied
his fundanmental rights to testify on his own behalf. Had M.
Davis not been denied his fundanental rights, there is a
reasonable probability that his testinony as to his state of
mnd at the tinme of the killing and his true renorse would have
changed the outcone of the proceedings and resulted in a
sentence of life, not death.

A defendant’s right to testify is fundanental and personal
to the defendant and as such it may not be effectively waived by

counsel against the defendant’s wll. United States v. Teague,

908 F.2d at 757. A defendant’s right to testify is anong the
i nherently personal rights of fundanmental iinportance that only
the defendant may waive. It is a right that cannot be forfeited

by counsel, but only by a know ng, voluntary, and intelligent

wai ver by the defendant hinself. United States v. Scott, 909
F.2d 488 (11t" Cir. 1990). In M. Davis’' case, the trial court
asked defense counsel and the prosecutor if anybody saw the need

for the court to inquire if the defendant wanted to say anything

12



in the penalty phase. When defense counsel answered no, he
effectively waived M. Davis' right to testify. This waiver
could only be nmade by the defendant as it is his, and only his
right to waive.

Failure of M. Davis to testify in his own behalf at the
penalty phase of his trial was not a strategic decision by
defense counsel. The trial record does not support any strategic
consi derations by counsel. Even if there were a strategy to
remain silent in the penalty phase, such strategy would not
vitiate M. Davis fundanental constitutional rights to testify

at his trial. The Court held in United States v. Teagque, 908

F.2d at 761 that when, despite any efforts by defense counsel to
convince the defendant that the best strategy is to renmin
silent, the defendant does not personally waive the right to
testify and defense counsel fails to allow the defendant to take
the stand, the defendant’s right to testify has been violated.
|f the Court provides protection to defendants where there is a
trial strategy to remain silent, surely even greater protection
is afforded where there is no ostensible trial strategy. M .
Davis is entitled to this full protection under Teague.

In the event that counsel actively and forcefully prevents
the defendant from testifying or threatens to wthdraw from

representation should the defendant insist on testifying, the

13



defendant nust make a constitutionally wunacceptable choice.

Such was the case in N chols v. Butler, 917 F.2d 518 (11" Gr.

1990) where the Court, relying on holdings in Teague and Scott,
concluded that the defendant’s right to testify was violated by
his attorney’'s threat to wthdraw and that the violation was not
harmess. In M. Davis' case, there was no evidence of conflict
bet ween counsel and M. Davis. To the contrary, the record is
silent as to the decision whether M. Davis would testify. A
def endant who may not have been infornmed nor was independently
aware that he could override the decision of his attorney should
not be denied the sane protection as a defendant who has a
di spute, on the record, with his attorney regarding the decision
to testify.

The trial court could have taken further steps to ensure
t hat any waiver by M. Davis was done know ngly, voluntarily,
and intelligently. The court could have conducted a colloquy

with t he def endant to det er m ne whet her t he def endant

voluntarily relinquished his right to testify. By not
conducting a colloquy, there is no way to confirm that the
wai ver neets the constitutional standard. In M. Davis’' case,

we are left only with defense counsel’s waiver and an assertion
by the prosecutor that he believes an inquiry is not necessary

i n second phase.
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The Court in Deaton, although not requiring a Faretta type
inquiry in determning the validity of any waiver of fundanental
rights to testify, does require that the record support a
finding that such waiver was knowngly, voluntarily, and
intelligently made. A Faretta hearing offers a court an
opportunity to assure that a defendant understands and accepts
t he consequences of his decision to waive his right to counsel
and to proceed pro se. Faretta requires that a hearing be held
and an extensive and detailed inquiry be made of the defendant
regarding the nunerous pitfalls of self representation. A
record finding that a waiver of the fundanental right to testify
at trial is know ng, voluntary, and intelligent can be nade by
conducting a coll oquy.

The Suprenme Court in Johnson v. Zerbst, 304 U S. 458, 464,

58 S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938) has crafted the basic
procedure for relinquishing a personal right. That procedure is
to have the trial court engage the defendant in an on-the-record
dialogue to confirm that any proposed waiver neets the
constitutional standard. In order to mnimze the risk of an
uni ntentional relinquishnment, the Suprene Court has required a
clear and unequivocal record showing that the trial judge
infornmed the defendant of the nature of his rights and that the

defendant volitionally waived these rights in open court.
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Absent such a colloquy, the defendant has not |egally abandoned

his personal rights. United States v. Martinez, 883 F.2d 750 (9"

Cr. 1989)(Reinhardt, J., dissenting). This basic procedure
coul d have been enployed in M. Davis’ case so as to ensure his
fundanmental rights.

Appel l ate counsel on direct appeal failed to raise the
denial of M. Davis fundanental right to testify on his own
behal f at the penalty phase of his trial. This om ssion was of
such a magnitude as to constitute a serious error or substantial
defi ci ency falling measur abl y out si de t he range of
professionally acceptable performance and, secondl vy, t he
deficiency in performance conprom sed the appellate process to
such a degree as to underm ne confidence in the correctness of

the result. G oover v. Singletary, 656 So.2d 424, 425 (Fla.

1995). Habeas relief should therefore be granted.

ARGUVENT | |
UNDER APPRENDI AND RING THE FLORI DA DEATH
SENTENCI NG STATUTES AS APPLI ED ARE
UNCONSTI TUTI ONAL UNDER THE FI FTH, SI XTH, AND
FOURTEENTH AMENDVENTS OF THE UNI TED STATES
CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.
In Jones v. United States, the United States Suprene Court
held “under the Due Process Clause of the Fifth Anmendnent and

the notice and jury guarantees of the Sixth Amendnent, any fact
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(other than prior conviction) that increases the maxi num penalty
for a crime nust be charged in an indictnent, submtted to a

jury, and proven beyond a reasonable doubt.” Jones v. United

States, 526 U.S. 227, 243, n.6 (1999). Subsequently, in
Apprendi v. New Jersey, the Court held that the Fourteenth
Amendnent affords citizens the sane protections under state |aw
Apprendi, 120 S. Ct. 2348, 2355 (2000).

In Apprendi, the issue was whether a New Jersey hate crine
sentenci ng enhancenent, which increased the punishnent beyond
the statutory maxi mum operated as an elenent of an offense so
as to require a jury determ nation beyond a reasonable doubt
Apprendi, 120 S.C. at 2365. “[T]he relevant inquiry here is
not one of form but of effect-does the required finding expose
the defendant to a greater punishnment than that authorized by
the jury’'s guilty verdict?” Apprendi, 120 S.C. at 2365.
Applying this test, it is_clear that aggravators under the
Florida death penalty sentencing schene are elenments of the
of fense which nust be charged in an indictnent, submtted to a
jury during guilt phase, and proven beyond a reasonabl e doubt by
a unani nous verdi ct.

At the time of M. Davis' sentencing, Fla. Stat. 8§ 775.082
provi ded:

A person who has been convicted of a capital
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f el ony shal | be puni shed by life
i nprisonnment and shall be required to serve
no less than 25 years before becom ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in 8 921.141 results in
findings by the court that such person shal
be punished by death, and in the latter
event such person shall be punished by
deat h.

Fla. Stat. 8§ 775.082 (1987) (enphasis added).

Under this statute, the state nust prove at |east one
aggravating factor in the separate penalty phase proceeding
before a person convicted of first degree nurder is eligible for

the death penalty. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973);

Fla. Stat. § 775.082 (1994), § 921.141(2)(a), and 8§
921. 141(3)(a)(1994). Thus, Florida capital defendants are not
eligible for the death sentence sinply upon conviction of first
degree nurder. If a court sentenced a defendant inmmediately
after conviction, the court could only inpose a |life sentence.
Fla. Stat. § 775.082 (1994). Therefore, under Florida |law, the
death sentence is not within the statutory maxi num sentence, as
anal yzed in Apprendi, because it increased the penalty for first
degree murder beyond the |ife sentence a defendant is eligible
for based solely upon the jury' s guilty verdict.

Under the Florida death penalty schene there are essentially

two levels of first degree nurder. The first, conviction for
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first degree preneditated murder or felony nurder permts a life
sent ence. The second, if aggravating circunstances are proved
beyond a reasonable doubt, the person so convicted can be
sentenced to death. Thus, the Florida death penalty system
di vides nmurders into two categories, analogous to felony battery
and aggravated battery. Fel ony battery, which is punished as a
third degree felony, becones aggravated battery, punished as a
second degree felony, upon proof of certain aggravating
ci rcunst ances. Fla. Stat. 88 784.041, 784.045 (1999). These
ci rcunst ances which increase felony battery from a third degree
felony to a second degree felony of aggravated battery are
el enents of the crinme which nust be charged in the indictnent,
submtted to the jury, and nust be proved beyond a reasonable
doubt by a unani nous verdi ct.

Li kew se, t he Fl ori da deat h penal ty aggravating
ci rcunstances, which elevate a murder punishable by a life
sentence to a murder punishable by death, nust be charged in the
indictnment, submtted to the jury, and nust be proved beyond a
reasonabl e doubt. No other crinmes in Florida allow increased
puni shnments based on additional findings (other than prior
conviction) nmade by a judge; Apprendi disallows this practice.

In Apprendi, the hate crinme sentencing enhancenent was

applied after the defendant was found guilty and increased the
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statutory maxi mum penalty by up to ten years. Apprendi, 120
S.C. at 2351. The Apprendi court clearly dispensed with the

fiction that such an enhancenent was not an elenent which
recei ved Sixth Amendnent protections. The Court wote “[bjut it
can hardly be said that the potential doubling of one s sentence
from 10 years to 20 has no nore that a nom nal effect. Both in
terms of absolute years behind bars, and because of the severe
stigma attached, the differential here is wunquestionably of
constitutional significance.” Apprendi, 120 S.C. at 2365. As
in Apprendi, in M. Davis' case, the aggravators were applied
only after he was found guilty. The aggravators increased the
statutory maxi num penalty based on the guilty verdict fromlife
i nprisonnment to death. Certainly, the difference between life
and death has nore than nom nal effect and is of constitutiona
significance. “[T]he penalty of death is qualitatively
different froma sentence of inprisonnment, however |ong. Death,
inits finality, differs nore fromlife inprisonnent than a 100-
year prison term differs from one of only a year or two.”

Wodson v. North Carolina, 428 U.S. 280, 305 (1975). See

Gardner v. Florida, 430 U. S. 349, 357 (1976).

Though Apprendi involved two separate statutes and the

Florida death penalty involves only one, the issue is substance

over form Apprendi 120 S. . at 2350, 2365; Fla. Stat. 8§
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921.141 (1999). The effect of the Florida death penalty statute
is simlar to the effect of the federal car jacking statute the

United States Suprene Court addressed in Jones v. United States,

526 U.S. 227, 243, n.6 (1999). Three subsections of the Jones

statute appeared, superficially, to be sentencing factors.
However, the superficial inpression lost clarity when the Court
exam ned the effects of the sentencing factors.

But the superficial inpression |loses clarity
when one |ooks at the penalty subsections
(2) and (3). These not only provide for
steeply higher penalties, but they condition
them on further acts (injury, death) that
seem quite as inportant as the elenents in
the principle paragraph (e.g. force and
vi ol ence, intimdation). It is at Dbest
guestionable whether the specification of
facts sufficient to increase a penalty range
from 15 years to life, was neant to carry
none of the process safeguards that elenents
of the offense bring wth them for a
def endant’ s benefit.

Jones, 526 U.S. at 233. Because the car jacking sentencing
factors increased the maxinmum penalty for the crinme from 15
years to 25 years or life inprisonnent, the Court interpreted
them as elenents of the crinme which receive Sixth Amendnent
protection. Jones, 526 U. S. at 230, 242-43.

Al though the majority of the Court stated in dicta that

Apprendi did not overrule Walton v. Arizona, 497 U S. 639

(1990), the Apprendi court was not addressing a death case in
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which constitutional protections are nore rigorously applied,
and Apprendi did not specifically address the Florida sentencing
schene. Apprendi, 120 S.C. at 2366. Moreover, the majority
dicta did not carry the force of an opinion of the full court.
See Apprendi, 120 S . C&. at 2380 (Thomas J., concurring)
(“Whether this distinction between capital crinmes and all
others, or some other distinction, is sufficient to put the
former outside the rule that | have stated is a question for
anot her day.”); Apprendi, 120 S. C. at 2387-88 (O Connor, J.,
dissenting) (“If the Court does not intend to overrule WAlton
one would be hard pressed to tell from the opinion it issues
today.”) Apprendi, 120 S.Ct. 2388.

Because the effect of finding an aggravator exposes the
defendant to a greater punishnment than that authorized by the
jury’'s guilty verdict, the aggravator nust be charged in the
indictnment, submtted to a jury, and proven beyond a reasonable
doubt . Apprendi, at 2365. This did not occur in M. Davis
case. Thus, t he Fl ori da deat h penal ty schene IS
unconstitutional as appli ed.

M. Davis recognizes that this Court has consistently
rejected simlar clains within the past year. See King v.
State, 27 Fla.L.Wekly S65 (Fla. Jan. 16, 2002), stay granted

No. 01-7804 (U.S. Jan. 23, 2002); MIIls v. Mwore, 786 So.2d 532,
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536-537 (Fla. 2001), cert. denied 121 S . C. 1752 (2001); Brown
v. Moore, 26 Fla.L Wekly S742 (Fla. Nov. 1, 2001); and Mann v.
State, 794 So.2d 596, 599 (Fla. 2001). On January 31, 2002,

this Court denied the petitioner Apprendi relief in Bottoson v.

Moor e, So.2d _ (Fla. Jan. 31, 2002), in accordance wth

the ruling in King.
However, on June 24, 2002, the United States Suprene Court

decided Ring v. Arizona, 122 S.C. 2428, ----, 2002 W 1357257.

In Ring, the United States Suprene Court held that the
Arizona statute violates the Sixth Amendnent right to a jury
trial in capital prosecutions because the trial judge, sitting
alone and following a jury adjudication of a defendant's guilt
of first-degree nurder, determ nes the presence or absence of
the aggravating factors required by Arizona law for inposition

of the death penalty; receding from Walton v. Arizona, 497 U S

639, 110 S. . 3047, 111 L.Ed.2d 511. If a State makes an
increase in a defendant's authorized punishnment contingent on
the finding of a fact, that fact--no matter how the State |abels
it--nmust be found by a jury beyond a reasonable doubt. A
def endant may not be exposed to a penalty exceeding the nmaximm
he would receive if punished according to the facts reflected in
the jury verdict al one. The court noted that the “right to

trial by jury qguaranteed by the Sixth Amendnent would be
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senselessly dimnished” if it enconpassed the fact-finding
necessary to increase a noncapital defendant's sentence by a

term of years, as was the case in Apprendi, but not the fact-

finding necessary to put himto death. R ng v. Arizona, 2002 W

1357257 *10.

Florida’s death penalty statutory schenme facially violates
the federal Constitution. In Florida, death is not within the
maxi mum penalty for a conviction of first degree nurder:

A person who has been convicted of a capital
f el ony shal | be puni shed by life
i nprisonnment and shall be required to serve
no less than 25 years before becom ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in s. 921.141 results in
findings by the court that such person shal

be punished by death, and in the latter

event such person shall be punished by

deat h.
Fla. Stat. 8§ 775.082 (1984). The statutory schenme does not
permt a sentence greater than life predicated on the jury

verdi ct al one. A penalty phase nust then be conducted under 8§
921.141. \While the jury gives a recommendation, it is the judge
who makes the findings and i nposes the sentence.

In Walton v. Arizona, 497 U S. 639, 110 S.C. 3047, 111

L. Ed. 2d 511 (1990), the United States Suprene Court recognized
that for purposes of the Sixth Amendnent, Florida's death

penal ty statute IS i ndi sti ngui shabl e from the statute
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invalidated in R ng:

|d. 647-48. The Court reiterated this Sixth Anmendnent

bet ween

Ri ng:

the Florida and Arizona capital

W repeatedly have rejected constitutional
challenges to Florida's death sentencing
schenme, which provides for sentencing by the
judge, not the jury. Hldwin v. Florida, 490
US 638 109 S. . 2055, 104 L.Ed.2d 728
(1989) (per curiam; Spaziano v. Florida,
468 U.S. 447, 104 S.Ct. 3154, 82 L.Ed.2d 340
(1984); Proffitt v. Florida, 428 U S. 242,
96 S.Ct. 2960, 49 L.Ed.2d 913 (1976). In
Hldwin, for exanple, we stated that "[t]his
case presents us once again wth the
question whet her t he Si xth Amendnent
requires a jury to specify the aggravating
factors that perm t the inposition of
capital punishnent in Florida," 490 U S., at
638, 109 S.C., at 2056, and we ultimately
concluded that "the Sixth Amendnent does not
require t hat t he specific findi ngs
authorizing the inposition of the sentence
of death be nmade by the jury.” Id., at 640-
641, 109 S.Ct., at 2057.

The distinctions Wlton attenpts to draw
between the Florida and Arizona statutory
schenes are not persuasive. It is true that
in Florida the jury recommends a sentence,
but it does not make specific factual
findings with regard to the existence of
mtigating or aggravating circunstances and
its recommendation is not binding on the
trial judge. A Florida trial court no nore
has the assistance of a jury's findings of
fact wth respect to sentencing issues than
does a trial judge in Arizona.

In Walton v. Arizona, 497 U S. 639 (1990),
we upheld Arizona's schene against a charge

25
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that it violated the Sixth Amendnent. The
Court had previ ously deni ed a Si xth
Amendnent challenge to Florida s capita
sentencing system in which the jury
recommends a sentence but nmakes no explicit
findings on aggravating circunstances; we SO
ruled, Walton noted, on the ground that ‘the
Si xth  Amendnent does not require that
specific findings authorizing the inposition
of the sentence of death be nmde by the

jury’ | d. at 648 (quoting Hldwin V.
Florida, 490 U. S. 638, 640-641 (1989) (per
curium. Walton found unavailing attenpts

by the defendant-petitioner in that case to
distinguish Florida's capital sent enci ng
system from Arizona’s. In neither State,
according to Walton, were the aggravating
factors ‘elenments of the offense’; in both
St at es, t hey ranked as ‘sent enci ng
considerations’ guiding the choice between
life and death. 497 U.S. at 648 (interna
guotation marks om tted).

Ring v. Arizona, 2002 W 1357257 *9 (U.S.). The parallelism

between the Arizona statute and the Florida statute was the

maj or WAlton thene. WAlton, supra, 497 U S. at 640-641, 647

In Ring, the State and its amci agreed that overruling
VWal ton necessarily nmeant Florida’s statute falls. See Brief of
Respondent in Ring at 31, Tr. of Oal Arg. at 36, and Brief
Am cus Curiae of Crimnal Justice Legal Foundation at 21-22.

Notably, this Court has previously held that, “[b]ecause

Apprendi did not overrule Walton, the basic schenme in Florida is

not overruled either.” MIlls v. More, 786 So.2d 532, 537 (Fla.

2001). Ring overruled Walton and the basic principle of Hldwn
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v. Florida, 490 U S. 638 (1989) (per curian), which had upheld

the capital sentencing schenme in Florida “on grounds that ‘the
Sixth Amendnent does not require that the specific findings
authorizing inposition of the sentence of death be nade by the

jury. Ring, slip op. at 11 (quoting Walton, 497 U S. at 648,
in turn quoting Hldwn, 490 U S. at 640-641).

Additionally, Ring underm nes the reasoning of this Court’s
decision in MIIls by recognizing (a) that Apprendi applies to
capital sentencing schenmes,! Ring, slip op. at 2 (“Capital
defendants, no l|ess than non-capital defendants . . . are
entitled to a jury determnation of any fact on which the
| egi slature condi tions an I ncrease in their maxi nmum
puni shnment”); id. at 23, (b) that States may not avoid the Sixth
Amendnment requirenents of Apprendi by sinply “specif[ying]
‘death or life inprisonnment’” as the only sentencing options,”?

Ring, slip op. at 17, and (c) that the relevant and dispositive

question is whether under state law death is “authorized by a

! In MIls, The Florida Suprenme Court said that “the plain

| anguage of Apprendi indicates that the case is not intended
to apply to capital [sentencing] schenes.” MIlls, 786 So.2d
at 537. Such statenents appear at least four tinmes in MIIs.

2 MIIls reasoned that because first-degree nurder is a
“capital felony,” and the dictionary defines such a felony as
“puni shabl e by death,” the finding of an aggravating

ci rcunst ance did not expose the petitioner to punishnment in

excess of the statutory maximum MIlls, 786 So.2d at 538.
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guilty verdict standing alone.” R ng, slip op. at 19.

Under Florida law, the court conducts a separate sentencing
proceeding after which the jury renders an advisory verdict.
Fla. Stat. § 921.141. The ultimate decision to inpose a sentence
of death, however, is made by the court after finding at |east
one aggravating circunstance. The jury recommends a sentence but
makes no explicit findings on aggravating circunstances. The
statute is explicit that, wthout these required findings of
fact by the trial judge, the defendant nust be sentenced to life
inprisonnment: “If the court does not make the findings requiring
the death sentence within 30 days after the rendition of the
j udgnent and sentence, the court shall inpose [a] sentence of
[ife inprisonnment.”

Because the Florida death penalty statutory schene thus
requires fact-finding by the trial judge before a death sentence
may be inposed, it is unconstitutional under the holding and
rational e of Ring.

This Court has previously rejected the idea that a defendant
convicted of first degree nmurder has the right “to have the
exi stence and validity of aggravating circunstances determ ned

as they were placed before his jury.” Engle v. State, 438 So.2d

803, 813 (Fla. 1983), explained in Davis v. State, 703 So.2d

1055, 1061 (Fla. 1997). The statute specifically requires the
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judge to “set forth . . . findings upon which the sentence of
death is based as to the facts,” but asks the jury generally to
“render an advisory sentence . . . based upon the follow ng
matters” referring to the sufficiency of the aggravating and
mtigating circunstances. Fla. Stat. 88 921.141(2) & (3)
(enmphasi s added). Because Florida | aw does not require that any
nunmber of jurors agree that the State has proven the existence
of a given aggravating circunstance before it my be deened
“found,” it is inpossible to say that “the jury” found proof
beyond a reasonable doubt of a particular aggravating
ci rcunst ance. Thus, “the sentencing order is ‘a statutorily
requi red personal evaluation by the trial judge of the
aggravating and mtigating factors’ that fornms the basis of a

sentence of |life or death.” Mirton v. State, 789 So.2d 324, 333

(Fla. 2001) [quoting Patton v. State, 784 So.2d 380 (Fla.

2000)] .

As the Suprene Court said in Walton, “[a] Florida trial
court no nore has the assistance of a jury's findings of fact
wth respect to sentencing issues than does a trial judge in
Arizona.” Walton, 497 U.S. at 648. This Court has made the
point even nore strongly by repeatedly enphasizing that the
trial judge’ s findings nust be made independently of the jury’'s

recommendation. See Gossnman v. State, 525 So.2d 833, 840 (Fla.

29



1988) (collecting cases). Because the judge nust find that
“sufficient aggravating circunstances exist” “notw thstanding
the recomendation of a mjority of the jury,” Fla. Stat. 8§
921.141(3), the judge may consider and rely upon evidence not

submtted to the jury. Porter v. State, 400 So.2d 5 (Fla.

1981); Davis v. State, 703 So.2d 1055, 1061 (Fla. 1997). The
judge is also permitted to consider and rely upon aggravating
ci rcunstances that were not submtted to the jury. Davis, 703

So.2d at 1061, citing Hoffman v. State, 474 So.2d 1178 (Fl a.

1985) (court’s finding of “heinous, atrocious, or cruel”
aggravating circunmstance proper though jury was not instructed

on it); Fitzpatrick v. State, 437 So.2d 1072, 1078 (Fla. 1983)

(finding of previous conviction of violent felony was proper
even though jury was not instructed on it); Engle, supra, 438
So. 2d at 813.

Al t hough “[Florida’ s] enunerated aggravating factors operate
as ‘the functional equivalent of an elenent of a greater
of fense,’”” and therefore nust be found by a jury l|ike any other
el ement of an offense, Ring, slip op. at 23 (quoting Apprendi,
530 U.S. at 494), Florida | aw does not require the jury to reach
a verdict on any of the factual determ nations required before
a death sentence could be inposed. Section 921.141(2) does not

call for a jury verdict, but rather an *“advisory sentence.”
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This Court has nmade it <clear that “‘the jury’'s sentencing

recommendation in a capital case is only advisory. The tria

court is to conduct its own weighing of the aggravating and

mtigating circunstances . . . .'” Conbs, 525 So.2d at 858

(quoting Spaziano v. Florida, 468 U S. 447, 451) (enphasis

original in Conbs). “The trial judge . . . is not bound by the
jury’s recommendation, and is given final authority to determ ne
the appropriate sentence.” Engle, 438 So.2d at 813.

Because Florida |aw does not require any two, nuch I|ess
twelve, jurors to agree that the governnent has proved an
aggravating circunstance beyond a reasonable doubt, or to agree
on the sanme aggravating circunstances when advising that
“sufficient aggravating circunstances exist” to recommend a
death sentence, there is no way to say that “the jury” rendered
a verdict as to an aggravating circunstance or the sufficiency
of them As Justice Shaw observed in Conbs, Florida |aw |eaves
these matters to specul ation. Conmbs, 525 So.2d at 859 (Shaw,
J., concurring).

In Florida, additionally, the advisory verdict is not based
on proof beyond a reasonable doubt. “I'f a State makes an
increase in a defendant’s authorized punishnent contingent on
the finding of a fact, that fact — no matter how the State

|abels it — nust be found by a jury beyond a reasonabl e doubt.”
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Ring, slip op. at 16. One of the elenments that had to be

established for M. Davis to be sentenced to death was that
“sufficient aggravating circunmstances exist” to call for a death
sentence. Fla. Stat. 8§ 921.141(3).% The jury was not instructed
that it had to find this elenment proved beyond a reasonable
doubt . In fact, it was not instructed on any standard by which
to make this essential determ nation

Furthernore, a wunaninous twelve nenber jury verdict is
required in capital cases under United States Constitutional
conmon | aw. 4
Florida' s capital sent enci ng statute IS, t her ef ore,
unconstitutional on its face and as applied.?®

"[T]lo guard against a spirit of oppression and tyranny on

3 It is inportant to note that although Florida |aw requires
the judge to find that sufficient aggravating circunstances
exist to formthe basis for a death sentence, Fla. Stat. 8§
921.141(3), it only asks the jury to say whether sufficient
aggravating circunstances exist to “recommend” a death
sentence. Fla. Stat. § 921.141(2).

“ In Cabberiza v. More, 217 F.3d 1329 (C. A 11 Fla.,2000) the
court noted that the United States Suprene Court *“has not had
occasion to decide how many jurors, and what degree of
unanimty, the Sixth and Fourteenth Amendnents require in
capital cases.” Id. n.15. Duncan v. Louisiana, 391 U S 145
(1968), and Apodaca v. Oregon, 406 U. S. 404 (1972) were
noncapital cases. Both cases cite in their first footnotes
the applicable state constitutional provisions, which require
twel ve person unaninous juries in capital cases.

> The sentencing recomendation in this case was 10 - 2 for
death and was, therefore, not unani nous.
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the part of rulers,” and "as the great bulwark of [our] civi
and political Iliberties,” 2 J. Story, Comentaries on the
Constitution of the United States 540-541 (4th ed. 1873), tria
by jury has been understood to require that "the truth of every
accusation, whether preferred in the shape of indictnent,
information, or appeal, should afterwards be confirmed by the
unani nrous suffrage of twelve of [the defendant's] equals and
nei ghbours...." 4 W Blackstone, Commentaries on the Laws of
Engl and 343 (1769) (cited in Apprendi, by its terns a noncapital
case).

It would be inperm ssible and unconstitutional to rely on
the jury' s advisory sentence as the basis for the fact-findings
required for a death sentence because the statute requires only
a mjority vote of the jury in support of that advisory

sent ence. In Harris v. United States, 2002 W. 1357277, No. O0O-

10666 (U.S. June 24, 2002), rendered on the same day as Ring

the United States Suprene Court held that under the Apprendi
test “those facts setting the outer limts of a sentence, and of
the judicial power to inpose it, are the elenents of the crinme
for the purposes of the constitutional analysis.” ld. at *14.
And in Ring, the Court held that the aggravating factors

enunerated under Arizona |aw operated as “the functiona
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equi valent of an elenent of a greater offense” and thus had to
be found by a jury. In other words, pursuant to the reasoning
set forth in Apprendi, Jones, and Ring, aggravating factors are
equivalent to elenments of the capital crinme itself and nust be
treated as such.

In Wllians v. Florida, 399 US. 78, at 103 (1970), the

United States Suprene Court noted that: “I'n capital cases, for
exanple, it appears that no state provides for less than 12
jurors—a fact that suggests inplicit recognition of the value of
the larger body as a neans of legitimzing society’'s decision to
i npose the death penalty.” Each of the thirty-eight states that
use the death penalty require unaninobus twelve person jury

convictions.® In its 1979 decision reversing a non-unani nbus Si X

¢ Ala.RCr.P 18.1; Ariz. Const. Art 2, s.23; Ark. Code Ann.
816-32-202; Cal. Const. Art. 1, 816; Colo. Const. Art 2, 8§23;
Conn. St. 54-82(c), Conn.R Super.C.C R 842-29; Del. Const.
Art. 1, 84; Fla. Stat. Ann. § 913.10(1); Ga. Const. Art. 1,
81, P Xl; ldaho. Const. Art. 1, 87; Ill. Const. Art. 1, 813;
Ind. Const. Art. 1, 813; Kan. Const. Bill of Rights 85; Ky.
Const. 87, Admn.Pro.C.Jus. A P. 11 827; La. C.Cr.P. Art.
782; Ml. Const. Declaration O Rights, Art. 5 ; Mss. Const.
Art. 3, 831; Mb. Const. Art. 1, 822a; Mint. Const. Art. 2,
826; Neb. Rev. St. Const. Art. 1, 86; Nev. Rev. Stat. Const.
Art. 1, 83; NH Const. PH Art. 16; N J. Stat. Ann. Const.
Art. 1, p. 9; NM Const. Art. 1 812; N Y. Const. Art. 1, 82;
N.C. Gen. Stat. Ann. 815A-1201; Chio Const. Art. 1, 85; la.
Const. Art. 2, 819; O. Const. Art. 1, 811, O. Rev. Stat.
8136.210; Pa. Stat. Ann. 42 Pa.C S. A 85104; S.C. Const. Art.
V, 822; S.D. ST 823A-267; Tenn. Const. Art.1, 86; Tex. Const.
Art.1, 85; Uah Const. Art. 1 810; Va. Const. Art. 1, 8§88;
Wash. Const. Art. 1, 821; Wo. Const. Art. 1, 8§9.
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person jury verdict in a non-capital case, the United States
Supreme Court held that “We think this near-uniform judgnent of
the Nation provides a wuseful guide in delimting the Iline
between those jury practices t hat are constitutionally

perm ssible and those that are not.” Burch v. Louisiana, 441

U S 130, 138 (1979). The federal government requires unani nobus
twel ve person jury verdicts. “[T]he jury’ s decision upon both
guilt and whether the punishnment of death should be inposed nust
be unani nous. This construction is nore consonant wth the
general humanitarian purpose of the Anglo-Anerican jury system’”

Andres v. United States, 333 U. S. 740, 749 (1948). S e e

generally Richard A Pri nus, When Denocracy Is Not
Sel f-CGovernnment: Toward a Defense of The Unanimty Rule For
Crimnal Juries, 18 Cardozo L. Rev. 1417 (1997).

Ring also held that the existence of at |east one statutory
aggravating circunstance nust be proven to a jury beyond a
reasonabl e doubt. In essence, the aggravating circunstance is
an essential elenment of a new crinme that mght be called
“aggravated” or “death-eligible” first degree nmurder. The death
recommendation in this case was not unani nous.

Florida requires that verdicts be unaninous.’ Al t hough

" At least absent a waiver initiated by the defendant.
Flanning v. State, 597 So.2d 864 (Fla. 3d DCA 1992). See
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Florida's constitutional guarantee of a jury trial [Art. |, 88
16, 22, Fla. Const.] has never been interpreted to require a
unani nmous jury verdict, it has long been the legal practice of
this state to require such wunanimty in all crimnal jury
trials; FlaaRCimP. 3.440 nenorializes this |ong-standing
practice: "[n]Jo [jury] verdict may be rendered unless all of the
trial jurors concur in it." It is therefore settled that "[i]n
this state, the verdict of the jury nust be unani nbus" and that
any interference with this right denies the defendant a fair

trial. Jones v. State, 92 So.2d 261 (Fla. 1956).

Anot her point from R ng is that the harm ess error doctrine

cannot be applied to deny relief. As Justice Scalia explained

in Sullivan v. Louisiana, 508 U S 275 (1993): “[T]he jury

verdict required by the Sixth Amendment is a jury verdict of
guilty beyond a reasonable doubt.” Sullivan, 508 U S. at 278.
Were the jury has not been instructed on the reasonabl e doubt

st andard,

[t]here has been no jury verdict within the
meaning of the Sixth Amendnent, [and] the
entire prem se of Chapman[® reviewis sinply
absent. There being no jury verdict of
guilty-beyond-a-reasonabl e-doubt, the

Nobles v. State, 786 So.2d 56, (Fla. 4" DCA 2001) certifying
guestion. Flanning is flatly inconsistent with Jones.

8 Chapman v. California, 386 U 'S. 18 (1967).
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guestion whether the same verdict of guilty-
beyond- a-reasonabl e- doubt woul d been
rendered absent the constitutional error is
utterly meaningless. There is no object, so
to speak, upon which harm ess-error scrutiny
can operate.
Sullivan, 508 U. S. at 280. The sanme reasoning applies to |ack

of wunanimty, failure to instruct the jury properly, and
inmportantly, the lack of an actual verdict.

M. Davis’ death sentence also violates the State and
Federal Constitutions because the elenents of the offense
necessary to establish capital nurder were not charged in the

indictnment. Jones v. United States, 526 U S 227 (1999), held

that “under the Due Process Clause of the Fifth Anmendnent and
the notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi num penalty
for a crime nust be charged in an indictnent, submtted to a
jury, and proven beyond a reasonabl e doubt.” Jones, at 243, n.®6.

Apprendi v. New Jersey, 530 U S 466 (2000), held that the

Fourteenth Amendnent affords citizens the sane protections when
they are prosecuted under state law.  Apprendi, 530 U S. at 475-
476.° Ring held that a death penalty statute's “aggravating

factors operate as ‘the functional equivalent of an elenent or

® The grand jury clause of the Fifth Arendnent has not been
held to apply to the States. Apprendi, 530 U. S. at 477, n.3.
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a greater offense.’”” Ring, quoting Apprendi at 494, n. 109. In
Jones, the Suprenme Court noted that “[much turns on the
determnation that a fact is an elenment of an offense, rather

than a sentencing consideration,” because “elenents nust be

charged in the indictnent.” Jones, 526 U S. at 232.

Li ke the Fifth Anendnent to the United States Constitution,

Article |, section 15 of the Florida Constitution provides that
“No person shall be tried for a capital crine wthout
presentnment or indictnent by a grand jury.” Florida law clearly

requires every “elenment of the offense” to be alleged in the

information or indictnent. In State v. Dye, 346 So.2d 538, 541

(Fla. 1977), this Court said “[a]n information nust allege each
of the essential elements of a crine to be valid. No essentia

el ement should be left to inference.” In State v. Gay, 435

So.2d 816, 818 (Fla. 1983), this Court said “[where an
indictment or information wholly omts to allege one or nore of
the essential elenents of the crine, it fails to charge a crinme
under the laws of the state.” An indictnent in violation of
this rule cannot support a conviction; the conviction can be

attacked at any stage, including “by habeas corpus.” Gay, 435

So.2d at 818. Finally, in Chicone v. State, 684 So.2d 736, 744

(Fl a. 1996), this Court said “[a]l]s a general rul e, an

information nust allege each of the essential elenents of a
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crime to be valid.”

The Sixth Anmendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . . be infornmed of the nature
and cause of the accusation . . . .” A conviction on a charge

not made by the indictnent is a denial of due process of |aw

State v. Gray, supra, citing Thornhill v. Al abama, 310 U S. 88

(1940), and De Jonge v. Oregon, 299 U. S. 353 (1937).

Because the State did not submt to the grand jury, and the
indictment did not state, the essential elenents of the
aggravated crinme of capital nurder, M. Davis' right under
Article I, section 15 of the Florida Constitution, and the Sixth
Amrendnent to the federal Constitution were violated. By wholly
omtting any reference to the aggravating circunstances that
woul d be relied upon by the State in seeking a death sentence,
the indictnment prejudicially hindered M. Davis “in the
preparation of a defense” to a sentence of death. Fla.R CimP.
3.140(0).

Lastly, the Petitioner, M. Davis, is entitled to the

benefit of Apprendi and R ng under Wtt v. State, 387 So.2d 922,

929-930 (Fla. 1980).
ARGUVENT | 1 |
APPELLATE  COUNSEL WAS | NEFFECTI VE  FOR

FAILING TO RAISE ON DI RECT APPEAL THE | SSUE
OF THE TRI AL COURT ALLOW NG BEVERLY SCHULTZ,
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THE MOTHER OF THE VICTIM TO REMAIN IN THE
COURTROOM TO OBSERVE THE TRIAL AFTER SHE
COVPLETED HER TESTI MONY

The nmother of the victim Beverly Schultz, testified for the
st at e. Before M. Schultz testified, a discussion took place
wherein the trial court inquired of the state and defense about
invoking the rule of sequestration.(R 1288) The court asked
def ense counsel if there was anything he w shed to say about the
not her of the deceased being allowed to stay in the courtroom (R
1292)

Trial counsel objected to allowng Ms. Schultz to remain in
the courtroomduring the trial.(R 1293) The court overruled the
objection and allowed Ms. Schultz to remain in the courtroom for
the rest of the trial after her own testinony was conpleted. Ms.
Schultz was the first witness called by the state so she was
observed by the jury for nearly the entirety of the trial.

It was ineffective assistance of appellate counsel not to
have raised this issue on appeal. The prejudicial inpact of
allowng the victims nother to remain in the courtroomduring the
entire trial in full view of the jury, as they decided the
defendant’s cul pability and puni shnment, deprived the defendant of
his rights to a fair trial under the Fourteenth Anmendnent to the
United States Constitution.

The trial court, in overruling defense counsel’s objection
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to allowmng the victinms nother to remain in the courtroom caused
egregi ous damage to the fairness of M. Davis’ trial. M. Schultz
remai ned in the courtroomafter she had testified to the sane jury
who had to perform its duties under her observation. Beverly
Schultz, the nother of an eleven year old victim would evoke even
greater synpathy of the jury than if she were the nother of an
adult victim This jury unquestionably could feel nothing but
undi vi ded synpathy for Ms. Schultz. Her presence in the courtroom
during the performance of their duties underm ned the fairness
of the trial

Cenerally a trial judge nay permt a witness to remain in the
courtroom even though a rule of sequestration and exclusion has
been invoked, but such discretion is subject to being abused and,
if abused, it nust be decided whether sufficient harmresults to

require a new trial. Thomas v. State, 372 So.2d 997 (Fla. 4'" DCA

1979). A trial court should not, as a matter of course, permt
witnesses to remain in the courtroom when they are not on the
stand, unless it is shown that it is necessary for the witness to
assist counsel in trial and that no prejudice will result to the
accused and a hearing has been conducted particularly if the rule

sequestering and excluding jurors has been invoked. Randol ph v.

State, 463 So.2d 186 (Fla. 1985). Fla. Stat. 90.616 provides that

at the request of a party the court shall order, or upon its own
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nmotion the court may order, w tnesses excluded from a proceeding
...except...the par ent or guar di an of a m nor child
victim..unless, upon notion, the court determ nes such person’s
presence to be prejudicial.

Trial counsel stated to the court that having the surviving
relative who is also a wtness, present before the jury will be
very enotional . The nother’s presence will add to the enotiona
nature of the case, which will only be prejudicial to the defense.
(R 1294) Counsel also pointed out that his attention would be
di vided during bench conferences and other matters as he would
have to watch the nother to determine if she was acting
i nappropriately in the view of the jury. The nother of the victim
was a wtness hostile to the defendant and was a potential wtness
in both the guilt and penalty phases. There was al so the danger
of the nother of the victim coloring her testinony from what she
heard in court. Based on these reasons, counsel requested that al
W tnesses, including the nother of the victim be sequestered
This was not done and the defendant was prejudiced as a result.
Appel l ate counsel failed to raise this issue on direct appeal to
the prejudice of the defendant.

ARGUMENT |V
APPELLATE COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OF COUNSEL BY FAILING TO RAISE THE
| SSUE OF THE TRI AL COURT ALLOW NG OVER DEFENSE

OBJECTI ON, THE ADM SSION INTO EVIDENCE OF
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CERTAI' N PHOTOGRAPHS OF THE VI CTI M
In the presentation of the state’'s case agai nst petitioner,

the assistant state attorney introduced a series of photographs
of the victim into evidence. The nature of these photographs
was graphic. Petitioner’s defense attorney objected to these
phot ographs being admtted. During the testinony of a state
W tness, Dr. Axexander Melanmud, defense counsel again objected
to an enlarged photograph of the victimis body, as it was
di scovered in a dunpster, to be displayed before the jury.(R
1705) Trial counsel stated as foll ows:

Your honor, | have an objection to the state

attorney |eaving the photographs on display

in front of the jury. That’s not proper as

far as t he publ i cation of exhi bits,

particularly when we're dealing wth the

nost graphic of all the photographs that

we've dealt with in this case.

Unless an exhibit is being used for a

specific

purpose at a specific point in tinme where
t he

jury needs to see it, | would object to him

just having it on the poster board where the
jurors are going to be sitting there | ooking
at it, independent of anything relative to
this witness’ testinony.
The prosecution was permtted to introduce into evidence
numer ous gr uesone phot ogr aphs t hat wer e i nfl ammat ory,
cunul ative, and prejudicial, and admtted solely to inflane the

passion of the jurors based on inperm ssible factors.
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The adm ssion of these photographs permtted the state to
elicit the passion of the jurors by shocking them with graphic
pi ctures. The probative value of these photographs was not only
outweighed by the prejudice to the petitioner, but these
phot ographs were cunulative to each other. Their graphic
content was further enphasized through the testinony of
W tnesses and stressed by the state in the penalty closing
argunent .

The prejudicial effect of the photographs underm ned the
reliability of M. Davis’ conviction and death sentence. The
phot ographs thenselves did not independently establish any
material part of the state’s case nor were they necessary to
corroborate a disputed fact. The trial court’s error in
adm tting these photographs cannot be consi dered harm ess beyond

a reasonable doubt. State v. D Guilio, 491 So.2d 1129 (Fl a.

1986) .

The phot ographs of the victim should not have been admtted
into evidence and served only to inflame the jury. In State v.
Smth, 573 So.2d 306 (Fla. 1990), the trial court erred in a
murder prosecution in allowng the prosecutor to show to a
witness the victims autopsy photograph. The w tness becane
upset and sobbed out | oud. The victims body had already been

identified. The Court held that the evidence was cunul ati ve and
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unfairly prejudicial.

In M. Davis' case, the photographs of the child victim
were highly prejudicial. Any probative value of the photographs
was outweighed by the prejudicial effect to M. Davis. The
prejudice to M. Davis occurred as the jury viewed the victims
body laying lifelessly in the dunpster. The enlarged photograph
no doubt perneated the jury’s mnd. It denonstrably affected
the outcone of the case in two equally significant respects:
the finding of guilt on the charge of first degree nurder as
opposed to a lesser included offense and; the ensuing unani nous
recomrendati on of death.

Use of these gruesone photographs, which were cunul ative,
inflammatory, and appealed inproperly to the jury s enptions,
denied M. Davis a fair trial in violation of the Fifth, Sixth,
Ei ght h, and Fourteenth Anmendnents to the United States
Consti tution. Relief is proper and should be granted. To the
extent that trial or appellate counsel failed to raise this

i ssue, M. Davis was denied effective assistance of counsel.

ARGUMENT V

WHEN VI EWED AS A WHOLE, THE COVBI NATI ON OF
PROCEDURAL AND SUBSTANTI VE ERRORS DEPRI VED
EDDIE DAVIS OF A FUNDAMENTALLY FAIR TRI AL
GUARANTEED UNDER THE FIFTH, SIXTH, EI GHTH,
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AND FOURTEENTH AMENDVENTS
Eddie Davis did not receive the fundanentally fair penalty
phase to which he was entitled under the Eighth and Fourteenth

Amendnents. See Heath v. Jones, 941 F.2d 1126 (11t" CGr. 1991);

Derden v. MNeel, 938 F.2d 605 (5'" Cir. 1991). The sheer nunber

and types of errors in Eddie Davis’ penalty phase, when consi dered
as a whole, virtually dictated the sentence of death. The errors
have been revealed in this petition, Eddie Davis' 3.850 notion,
3.850 appeal, and in his direct appeal. Wile there are neans for
addressing each individual error, addressing these errors on an
i ndividual basis will not afford adequate safeguards required by
the Constitution against an inproperly inposed death sentence.
Repeated instances of ineffective assistance of counsel and the
trial court’s nunerous errors significantly tainted Eddie Davis’
penal ty phase. These errors cannot be harnl ess. Under Florida
case law, the cunul ative effect of these errors denied Eddi e Davis
his fundanental rights under the Constitution of the United States

and the Florida Constitution. State v. Di@iilio, 491 So.2d 1129

(Fla. 1986); Ray v. State, 403 So. 2d 956 (Fla. 1981); Taylor v.

State, 640 So.2d 1127 (Fla. 1st DCA 1994); Stewart v. State, 662

So.2d 51 (Fla. 5'" DCA 1993); Landry v. State, 620 So.2d 1099 (Fl a.

4th DCA 1993) .
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ARGUVENT VI
MR DAVIS EIGHTH AMENDMVENT RIGHT AGAI NST
CRUEL AND  UNUSUAL PUNI SHVENT W LL BE
VI OLATED AS HE MAY BE | NCOMPETENT AT TI ME OF
EXECUTI ON.
In accordance with Florida Rules of Crimnal Procedure 3.811
and 3.812, a prisoner cannot be executed if “the person | acks
the nmental capacity to understand the fact of the inpending

death and the reason for it.” This rule was enacted in response

to Ford v. Wainwight, 477 U S. 399, 106 S.Ct. 2595 (1986).

The undersi gned acknow edges that under Florida law a claim
of inconpetency to be executed cannot be asserted until a death
warrant has been issued. Further, the undersigned acknow edges
that before a judicial review may be held in Florida, the
defendant nust first submt his claimin accordance wth Florida
Statutes. The only tinme a prisoner can legally raise the issue
of his sanity to be executed is after the Governor issues a
death warrant. Until the death warrant is signed, the issue is
not ri pe. This is established under Florida l|law pursuant to

Fla. Stat. 8§ 922.07 (1985) and Martin v. Wainwight, 497 So. 2d

872 (1986)(If Martin's counsel wish to pursue this claim we
direct them to initiate the sanity proceedings set out 1in
section 922.07, Florida Statutes (1985).

The sane holding exists under federal |aw Pol and .
Stewart, 41 F.Supp.2d 1037 (D. Ariz. 1999)(such clains truly are
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not ripe unless a death warrant has been issued and an execution

date is pending); Martinez-Villareal v. Stewart, 118 S.Ct. 1618,

523 U. S. 637, 140 L.Ed.2d 849 (1998)(respondent’s Ford clai m was
di sm ssed as premature, not because he had not exhausted state
renmedi es, but because his execution was not inmnent and
therefore his conpetency to be executed could not be determ ned

at that tinme); Herrera v. Collins, 506 U S. 390, 113 S. C. 853,

122 L.Ed.2d 203 (1993) (the issue of sanity [for Ford claim is

properly considered in proximty to the execution).

However, nost recently, in In Re: Provenzano, No. 00-13193
(11" Gir. June 21, 2000), the 11" Circuit Court of Appeals has
st at ed:

Realizing that our decision in In Re:
Medina, 109 F.3d 1556 (11th Cir. 1997),
forecl oses us from granting hi m
authorization to file such a claim in a
second or successive petition, Provenzano
asks us to revisit that decision in |ight of
the Supreme Court’s subsequent decision in
Stewart v. Martinez-Villareal, 118 S. O
1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11th Cir. 1998) (en
banc), we are bound to follow the Medina
deci si on. We woul d, of course, not only be
authorized but also required to depart from
Medina if an intervening Suprene Court
decision actually overruled or conflicted
withit.[citations omtted].

St ewar t V. Marti nez-Vill areal does not

conflict with Mdina’s holding that a
conpetency to be executed claim not raised
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in the initial habeas petition is subject to
the strictures of 28 U S.C Sec 2244(b)(2),
and that such a claim cannot neet either of
t he exceptions set out in that provision.

| d. at pages 2-3 of opinion.

Federal law requires that, in order to preserve a conpetency
to be executed claim the claim nust be raised in the initial
petition for habeas corpus. Hence, the filing of this petition
In order to exhaust state court renedies, the claim is being
filed at this tine.

M. Davis has been incarcerated since 1995. Statistics have
shown that incarceration over a long period of time wll
dimnish an individual’s nental capacity. | nasmuch as
Petitioner may well be inconpetent at the time of execution, his
Ei ght h Anmendnent right against cruel and unusual punishment wll

be vi ol at ed.

CONCLUSI ON AND RELI EF SOQUGHT

For all the reasons discussed herein, Eddie Wayne Davis
respectfully urges this Honorable Court to grant habeas relief.

Respectful ly submtted,

Richard E. Kiley
Fl ori da Bar No. 0558893
Assi stant CCC
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