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INTRODUCTION

The following reference words and symbols will be used throughout this brief:
“Petitioners’ will designate Dan Ray Warren and Dr. Jack Rotstein.
“Petitioner Warren” will designate Dan Ray Warren.

“Petitioner Rotsein” will designate Dr. Jack Rotstein.
“Respondent” will designate State Farm Mutual Automobilelnsurance.
“5" DCA” will designate the Fifth District Court of Appeals.

“Florida Statutes” unless otherwise indicated will designate Florida
Statues (1999)



STATEMENT OF THE CASE AND FACTS

The Petitioner, Dan Ray Warren, was injured in a motor vehicle accident on
March 22, 1999. Herecelved treatment from the Petitioner, Jack Rotstein, M.D., on
May 27, 1999 June 16, 1999 and July 6, 1999. Dr. Rotstein failed to submit
statementsfor hismedical servicesto State Farm Mutua Automobilelnsurance until
August 9, 1999, more than thirty (30) days after service wasrendered. Becausethe
statements were statutorily delinquent, State Farm Mutual Automobile Insurance
denied payment to Dr. Rotstein, even though the treatment which had been rendered
by the Plaintiff were reasonable charges for necessary medical treatment of injuries
related to the subject accident of March 22, 1999.

The County Court ruled that the thirty (30) day billing requirement of Section
627.736(5)(B) was unconstitutional. The Court found that the Statute denied equal
protection under the Florida Constitution to health care providers such as Dr.
Rotstein, because the statute does not require any reasonable proof that the charges
arenot reasonable, necessary or related. The Statutealso by differentiating health care
provider billsfrom hospital and ambulance bill sthe Statutewasnot reasonably rel ated
to alegitimate legisative object. Therefore, violating due process provisions of the

Florida Constitution in that it denied medical providers who are not hospitals or
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ambul ance companies access to the Court.
The question was then certified as a matter of great public importance by the
County Court wherein upon appeal the 5" DCA reversed the County Court’ sdecision

and held Section 627.736(5)(b) to be constitutional.

SUMMARY OF THE ARGUMENT

Theopinion of the5"DCA wasincorrect inthat Florida Statute 627,736(5)(b)
violates the constitutional right for equal protection, due process and access to the
courts of appellees Rotstein and Warren. (See Appendix A)

The proper standard of review of the constitutionality of Florida Statute
8627.736(5)(B), istherational basistest, FloridaStatute 8627.736(5)(B), doesviolate
the equal protection clause of the Florida Constitution because the distinction in the

Statute between doctors and hospital emergency departments and ambulances “ does

not bear some relationship to alegitimate state purpose.” The Florida High School

Activities Association, Inc., et a v. George Thomas, by and through his mother, 434

So. 2d 306 (Fla. 1983) at 308. Using this case as an example for determination, the
FloridaL egidature had no legitimate State purposefor distinguishing between private

medical providers and hospital emergency departments and ambulance providers.
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There is no rational legidative purpose for imposing the thirty (30) day billing
requirement upon doctors but not hospital emergency departments and ambulance
services.

Aswritten the statute di scriminates between onetype of health careprovider and
another, and therefore takes away the fundamental right of the private health care
provider from seeking proper relief from the courts. Article 1, Section 21 of the
Florida Constitution provides as follows:

“The courts shall be open to every person for redress of
any injury, and shall beadministered without sale, denial or
delay.”

Theother illegal discrepancy isthat services provided by ahospital emergency
room department or ambulance service are not inherently different from treatment
provided by adoctor. Therefore, the statute is discriminating between one type of
health care provider and another.

If this act is declared constitutional, it would make these private medical
providers, whominsured peopleseeinsideahospital after they havebeen admitted for
an automobile accident injury and these private physicianswho givelife-saving service
to critically/serioudly injured people in emergency rooms and/or operating roomsin

hospitals“insurers’ for medical billsincurred by thecritically/seriously injured party,
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thereby shifting the burden of loss from the PIP insurance carrier to the private
physicianswhich should beacompel ling argument to declare thisportion of the statute
unconstitutional .

Not only isthere no rational legidative reason for imposing the thirty (30) day
billing requirement, thereisnorational purposefor excluding hospital emergency room
departments and ambulance servicesfrom thisrequirement. Sincethe Statute doesnot
providethisprovision, itismaking anillegal/unconstitutional classification betweenone

type of health care provider and another.

ARGUMENT

Section 627.736(5)(b) WHICH EXEMPTS MEDICAL CHARGES FOR
TREATMENT MAILED TO AN INSURER MORE THAN THIRTY (30) DAYS
AFTER THE DATE OF TREATMENT SHOULD BE DECLARED
UNCONSTITUTIONAL.

In NationwideMutua Firelnsurance Company v. M& M Diagnostics, Inc. 753

So. 2d 55 (5" DCA 1998) the Fifth District Court of Appeal held the “ substantive”

section of Florida Statute 627.736 unconstitutional based on thefollowing rationae::

“Thelegidature has broad power to regulate business, especially
theinsurance business. SeeHughesvs. Professional Ins. Corp., 14 So.
2™ 34 (Fla. 1% DCA 1962) [sic]. Such legidlation, however must be
reasonable related to a legitimate legidative objective, Lasky v. State
Farm Ins. Co., 296 So. 2d9 (Fla. 1974).”

“Under Lasky the Court must determine whether this act
reasonably related to alegitimate legidative objective. The act requires
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a contest between a medical provider-assignee and an insurer to be
resolved by arbitration while those between an insured and insurer may
be resolved in court. In other words, the act allows access to the court
for claimsfor or against theinsured, but deniesit for clamsfor or against
the medical provider. Itisreadily apparent that the objective of the act
isto deny theright to litigate certain legitimate claimsin court based on
who ownstheclaim. Giventhepeopl€e sright to redresswrongsin court
provided by Articlel, Section 21, FloridaConstitution, such an objective
cannot be considered a legitimate one. Therefore the act violates the
parties’ substantive due processrights under Articlel, Section 9, of the
Florida Constitution.”

“For the forgoing reasons, Chapter 90-119, Section 42, Laws of
Florida codified in section 627.736 (5), Florida Statutes, is hereby
declared unconstitutional and unenforceable asbeing in violation of the
due process provision of the Florida Constitution. Accordingly, Delta's
request to order Pinnacle’' s claim to binding arbitration is denied.”

In Kluger v. White, 281 So. 2™ 1 (Fla. 1973) the Florida Supreme Court held

thelegislatureiswithout power to abolish common law or statutory right of accessto

courts without providing areasonable aternative to protect peoples' rights unlessit

can show an overpowering public necessity for doing so and no aternative method of

meeting such public necessity can be shown.” (emphasis added)

Petitioner Warren contends that Florida Statute 8627.736(5)(b)

unconstitutional becauseit improperly discriminatesbetweentwo classesof similarly
situated litigants - doctors and ambulances and hospitals. Specifically, it requires
doctors to forfeit those safeguards traditionally afforded to those who litigate their

disputesin court. See A.G. Edwards& Sons, Inc. v. Petrucci, 525 So.2d 918 (Fla.
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2d DCA 1988); Affiliated Marketing, Inc. v. Dyco Chemicas& Coatings, Inc., 340

So 2d 1240 (Fla. 2d DCA 1976), cert. Den., 353 So. 2d 675 (Fla. 1977).

627.428(1)." SEE NATIONWIDE MUTUAL FIRE INSURANCE COMPANY
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| HEREBY CERTIFY that atrue and correct copy of the foregoing has been
furnished by U.S. Mail this_ day of September, 2002 to: Karen A. Barnett,
Esg., 201 E. Kennedy Boulevard, Suite 1518, Tampa, FL 33602 and theoriginal and
seven (7) copiesto the Clerk of the Court, Supreme Court Building, 500 South Duval

Street, Tallahassee, FL 32399-1927.
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| HEREBY CERTIFY that thesizeand styleof thisbrief isTimesNew Roman,

14 point, in compliance with Florida Rule of Appellate Procedure 9.210(a)(2).

Respectfully submitted,
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