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Article |, section 15 of the Florida Constitution
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CLAI M |
THE FLORI DA DEATH SENTENCI NG STATUTE AS
APPLI ED |'S UNCONSTI TUTI ONAL UNDER THE FI FTH,
SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS OF
THE UNI TED STATES CONSTI TUTI ON AND
CORRESPONDI NG PROVISIONS OF THE FLORI DA

CONSTI TUTI ON.  THE JUDGVENTS AND SENTENCES OF
DEATH IN THI S CASE MUST BE VACATED IN LIGHT

OF RING V. ARl ZONA.

The State of Florida served its response to this petition
on May 14, 2002. Thereafter, the United States Supreme Court
decided Ring v. Arizona, 122 S. C. 2428, ----, 2002 W 1357257
on June 24, 2002. For the following reasons, the Respondent’s
analysis is incorrect and in error.

In Ring, the United States Suprene Court held that the
Arizona statute violates the Sixth Amendnent right to a jury

trial in capital prosecutions because the trial judge, sitting



alone and following a jury adjudication of a defendant's guilt
of first-degree nurder, determ nes the presence or absence of
the aggravating factors required by Arizona law for inposition
of the death penalty; receding from Walton v. Arizona, 497 U S
639, 110 S. . 3047, 111 L.Ed.2d 511. If a State makes an
increase in a defendant's authorized punishnent contingent on
the finding of a fact, that fact--no matter how the State |abels
it--nmust be found by a jury beyond a reasonable doubt. A
def endant may not be exposed to a penalty exceeding the nmaximm
he would receive if punished according to the facts reflected in
the jury verdict al one. The court noted that the “right to
trial by jury guaranteed by the Sixth Amendnent woul d be
senselessly dimnished” if it enconpassed the fact-finding
necessary to increase a noncapital defendant's sentence by a
term of years, as was the case in Apprendi, but not the fact-
finding necessary to put himto death. Ring v. Arizona, 2002 W
1357257 *10.
Florida's death penalty statutory schene facially violates
t he Federal Constitution. In Florida, death is not within the
maxi mum penalty for a conviction of first degree nurder:
A person who has been convicted of a capital
f el ony shal | be puni shed by life
i nprisonnment and shall be required to serve

no less than 25 years before becom ng
eligible for parole unless the proceeding



held to determ ne sentence according to the
procedure set forth in s. 921.141 results in
findings by the court that such person shall
be punished by death, and in the latter

event such person shall be punished by

deat h.
Fla. Stat. 8§ 775.082 (1984). The statutory schenme does not
permt a sentence greater than life predicated on the jury

verdi ct al one. A penalty phase nust then be conducted under 8§
921.141. \While the jury gives a recommendation, it is the judge
who makes the findings and i nposes the sentence.

In Walton v. Arizona, 497 U S. 639, 110 S.C. 3047, 111

L. Ed. 2d 511 (1990), the United States Suprenme Court recognized
that for purposes of the Sixth Amendnent, Florida's death
penal ty statute IS i ndi sti ngui shabl e from the statute

invalidated in R ng:

W repeatedly have rejected constitutional
challenges to Florida's death sentencing
schenme, which provides for sentencing by the
judge, not the jury. Hldwin v. Florida, 490
US 638 109 S.C. 2055, 104 L.Ed.2d 728
(1989) (per curiam; Spaziano v. Florida,
468 U.S. 447, 104 S.Ct. 3154, 82 L.Ed.2d 340
(1984); Proffitt v. Florida, 428 U S. 242,
96 S.Ct. 2960, 49 L.Ed.2d 913 (1976). In
Hldwin, for exanple, we stated that "[t]his
case presents us once again wth the
question whet her t he Si xth Amendnent
requires a jury to specify the aggravating
factors that perm t the inposition of
capital punishnent in Florida," 490 U S., at
638, 109 S.Ct., at 2056, and we ultimately



| d.

bet ween

Ri ng:

the Florida and Arizona capital

concluded that "the Sixth Amendnent does not
require t hat t he specific findi ngs
authorizing the inposition of the sentence
of death be made by the jury.” Id., at 640-
641, 109 S.Ct., at 2057.

The distinctions Wlton attenpts to draw
between the Florida and Arizona statutory
schenes are not persuasive. It is true that
in Florida the jury recommends a sentence,
but it does not make specific factual
findings with regard to the existence of
mtigating or aggravating circunstances and
its recommendation is not binding on the
trial judge. A Florida trial court no nore
has the assistance of a jury's findings of
fact wth respect to sentencing issues than
does a trial judge in Arizona.

647- 48. The Court reiterated this Sixth Anendnent

In Walton v. Arizona, 497 U S. 639 (1990),
we upheld Arizona's schene against a charge
that it violated the Sixth Anmendnent. The
Court had previ ously deni ed a Si xth
Amendnent challenge to Florida s capital
sentencing system in which the jury
recommends a sentence but nmakes no explicit
findings on aggravating circunstances; we SO
rul ed, Walton noted, on the ground that ‘the
Si xth  Amendnent does not require that
specific findings authorizing the inposition
of the sentence of death be nade by the

jury’ | d. at 648 (quoting Hldwin V.
Florida, 490 U. S. 638, 640-641 (1989) (per
curium. Walton found unavailing attenpts

by the defendant-petitioner in that case to
distinguish Florida's ~capital sent enci ng

system from Arizona’s. In neither State,
according to Walton, were the aggravating
factors ‘elenments of the offense’; in both

4

sentenci ng schenes

i nk

in



St at es, t hey ranked as ‘sent enci ng
considerations’ guiding the choice between
life and death. 497 U.S. at 648 (interna
guotation marks om tted).

Ring v. Arizona, 2002 W 1357257 *9 (U.S.). The parallelism

between the Arizona statute and the Florida statute was the
maj or Walton thene. WAlton, supra, 497 U S. at 640-641, 647

In Ring, the State and its amci agreed that overruling
VWal ton necessarily nmeant Florida’'s statute falls. See Brief of
Respondent in Ring at 31, Tr. of Oal Arg. at 36, and Brief
Am cus Curiae of Crimnal Justice Legal Foundation at 21-22.

Notably, this Court has previously held that, “[b]ecause
Apprendi did not overrule Walton, the basic schenme in Florida is
not overruled either.” MIls v. More, 786 So.2d 532, 537 (Fl a.
2001). Ring overruled Walton and the basic principle of Hldwn
v. Florida, 490 U S. 638 (1989) (per curianm), which had upheld
the capital sentencing schenme in Florida “on grounds that ‘the
Sixth Anmendnent does not require that the specific findings
authorizing inposition of the sentence of death be nade by the
jury.”” Ring, slip op. at 11 (quoting Walton, 497 U S. at 648,
in turn quoting Hldwin, 490 U S. at 640-641)).

Additionally, Ring underm nes the reasoning of this Court’s

decision in MIIs by recognizing (a) that Apprendi applies to



capital sentencing schenmes,! Ring, slip op. at 2 (“Capital
defendants, no less than non-capital defendants . . . are
entitled to a jury determnation of any fact on which the
| egi slature condi tions an I ncrease in their maxi mum
puni shnment”); id. at 23, (b) that States nmay not avoid the Sixth
Amendnent requirenents of Apprendi by sinply “specif[ying]
‘death or life inprisonment’” as the only sentencing options,”?2
Ring, slip op. at 17, and (c) that the relevant and dispositive
guestion is whether under state |law death is “authorized by a
guilty verdict standing alone.” R ng, slip op. at 19.

Under Florida law, the court conducts a separate sentencing
proceeding after which the jury renders an advisory verdict.
Fla.Stat. 8§ 921.141. The ultinmate decision to inpose a sentence
of death, however, is made by the court after finding at |east
one aggravating circunstance. The jury recommends a sentence but
makes no explicit findings on aggravating circunstances. The

statute is explicit that, wthout these required findings of

! In MIls, The Florida Suprenme Court said that “the plain

| anguage of Apprendi indicates that the case is not intended
to apply to capital [sentencing] schenes.” MIlls, 786 So.2d
at 537. Such statenents appear at least four tinmes in MIIs.

2 MIIls reasoned that because first-degree nurder is a
“capital felony,” and the dictionary defines such a felony as
“puni shabl e by death,” the finding of an aggravating

ci rcunst ance did not expose the petitioner to punishnment in
excess of the statutory maximum MIlls, 786 So.2d at 538.



fact by the trial judge, the defendant nust be sentenced to life
inprisonnment: “If the court does not make the findings requiring
the death sentence within 30 days after the rendition of the
j udgnent and sentence, the court shall inpose [a] sentence of
[ife inprisonnment.”

Because the Florida death penalty statutory schene thus
requires fact-finding by the trial judge before a death sentence
may be inposed, it is unconstitutional under the holding and
rational e of Ring.

This Court has previously rejected the idea that a defendant
convicted of first degree nmurder has the right “to have the
exi stence and validity of aggravating circunstances determ ned
as they were placed before his jury.” Engle v. State, 438 So.2d
803, 813 (Fla. 1983), explained in Davis v. State, 703 So.2d
1055, 1061 (Fla. 1997). The statute specifically requires the
judge to “set forth . . . findings upon which the sentence of
death is based as to the facts,” but asks the jury generally to
“render an advisory sentence . . . based upon the follow ng
matters” referring to the sufficiency of the aggravating and
mtigating circunstances. Fla. Stat. 8§ 8§ 921.141(2) & (3)
(enphasi s added). Because Florida | aw does not require that any
nunber of jurors agree that the State has proven the existence

of a given aggravating circunstance before it my be deened



“found,” it is inpossible to say that “the jury” found proof
beyond a reasonable doubt of a particular aggravati ng
ci rcunst ance. Thus, “the sentencing order is ‘a statutorily
requi red personal evaluation by the trial judge of the
aggravating and mtigating factors’ that fornms the basis of a
sentence of life or death.” Mrton v. State, 789 So.2d 324, 333
(Fla. 2001) [quoting Patton v. State, 784 So.2d 380 (Fla.
2000)] .

As the Suprenme Court said in Walton, “[a] Florida trial
court no nore has the assistance of a jury's findings of fact
Wth respect to sentencing issues than does a trial judge in
Arizona.” Walton, 497 U. S at 648. This Court has nmade the
point even nore strongly by repeatedly enphasizing that the
trial judge s findings nmust be nade independently of the jury’s

recommendation. See Grossman v. State, 525 So.2d 833, 840 (Fl a.

1988) (collecting cases). Because the judge nust find that
“sufficient aggravating circunstances exist” “notw thstanding
the recomendation of a mjority of the jury,” Fla. Stat. 8§

921.141(3), she may consider and rely wupon evidence not
submtted to the jury. Porter v. State, 400 So.2d 5 (Fla.
1981); Davis v. State, 703 So.2d 1055, 1061 (Fla. 1997). The
judge is also permtted to consider and rely upon aggravating
ci rcunstances that were not submtted to the jury. Davis, 703

8



So.2d at 1061, citing Hoffman v. State, 474 So.2d 1178 (Fl a.
1985) (court’s finding of “heinous, atrocious, or cruel”
aggravating circunmstance proper though jury was not instructed
on it); Fitzpatrick v. State, 437 So.2d 1072, 1078 (Fla. 1983)
(finding of previous conviction of violent felony was proper
even though jury was not instructed on it); Engle, supra, 438
So. 2d at 813.

Al t hough “[Florida’ s] enunerated aggravating factors operate
as ‘the functional equivalent of an elenent of a greater
of fense,’”” and therefore nust be found by a jury like any other
el ement of an offense, Ring, slip op. at 23 (quoting Apprendi
530 U.S. at 494), Florida | aw does not require the jury to reach
a verdict on any of the factual determ nations required before
a death sentence could be inposed. Section 921.141(2) does not
call for a jury verdict, but rather an *“advisory sentence.”
This Court has nmade it <clear that “‘the jury’'s sentencing
recommendation in a capital case is only advisory. The tria
court is to conduct its own weighing of the aggravating and
mtigating circunstances . . . .'7 Conbs, 525 So.2d at 858
(quoting Spaziano v. Florida, 468 U S 447, 451) (enphasis
original in Conbs). *“The trial judge . . . is not bound by the
jury’s recommendation, and is given final authority to determ ne
the appropriate sentence.” Engle, 438 So.2d at 813.

9



Because Florida |aw does not require any two, mnuch I|ess
twelve, jurors to agree that the governnent has proved an
aggravating circunstance beyond a reasonable doubt, or to agree
on the sanme aggravating circunstances when advising that
“sufficient aggravating circunstances exist” to recommend a
death sentence, there is no way to say that “the jury” rendered
a verdict as to an aggravating circunstance or the sufficiency
of them As Justice Shaw observed in Conbs, Florida |aw | eaves
these matters to specul ation. Conmbs, 525 So.2d at 859 (Shaw,
J., concurring).

In Florida, additionally, the advisory verdict is not based
on proof beyond a reasonable doubt. “I'f a State makes an

increase in a defendant’s authorized punishnent contingent on

the finding of a fact, that fact — no matter how the State
|abels it — nust be found by a jury beyond a reasonabl e doubt.”
Ring, slip op. at 16. One of the elenents that had to be

established for Lucas to be sentenced to death was that
“sufficient aggravating circunstances exist” to call for a death

sentence. Fla.Stat. § 921.141(3).% The jury was not instructed

3 It is inportant to note that although Florida |aw requires
the judge to find that sufficient aggravating circunstances
exist to formthe basis for a death sentence, Fla. Stat. 8§
921.141(3), it only asks the jury to say whether sufficient
aggravating circunstances exist to “recommend” a death
sentence. Fla. Stat. § 921.141(2).

10



that it had to find this elenment proved beyond a reasonable
doubt . In fact, it was not instructed on any standard by which
to make this essential determ nation

Furthernore, a wunaninous twelve nenber jury verdict is
required in capital cases under United States Constitutional
Common Law.* Florida s capital sentencing statute is, therefore,
unconstitutional on its face and as applied.?®

"[T]lo guard against a spirit of oppression and tyranny on
the part of rulers,” and "as the great bulwark of [our] civi
and political Iliberties,” 2 J. Story, Comentaries on the
Constitution of the United States 540-541 (4th ed. 1873), tria
by jury has been understood to require that "the truth of every
accusation, whether preferred in the shape of indictnent,
information, or appeal, should afterwards be confirnmed by the

unani nous suffrage of twelve of [the defendant's] equals and

“ In Cabberiza v. More, 217 F.3d 1329 (C. A 11 Fla.,2000) the
court noted that the United States Suprene Court *“has not had
occasion to decide how many jurors, and what degree of
unanimty, the Sixth and Fourteenth Amendnents require in
capital cases.” Id. n.15. Duncan v. Louisiana, 391 U S 145
(1968), and Apodaca v. Oregon, 406 U. S. 404 (1972) were
noncapital cases. Both cases cite in their first footnotes
the applicable state constitutional provisions, which require
twel ve person unaninous juries in capital cases. The Florida
constitution |ikew se requires twel ve person unani nous juries
in capital cases.

> The sentencing recomendations in this case were not

unani nmous.

11



nei ghbours...." 4 W Bl ackstone, Commentaries on the Laws of
Engl and 343 (1769) (cited in Apprendi (by its terns a noncapital
case).

It would be inperm ssible and unconstitutional to rely on
the jury' s advisory sentence as the basis for the fact-findings
required for a death sentence, because the statute requires only
a mjority vote of the jury in support of that advisory
sent ence. In Harris v. United States, 2002 W. 1357277, No. 00-
10666 (U.S. June 24, 2002), rendered on the same day as Ring,
the United States Suprene Court held that under the Apprendi
test “those facts setting the outer limts of a sentence, and of
the judicial power to inpose it, are the elenents of the crinme
for the purposes of the constitutional analysis.” ld. at *14.
And in Ring, the Court held that the aggravating factors
enunerated under Arizona |aw operated as “the functiona
equi valent of an elenent of a greater offense” and thus had to
be found by a jury. In other words, pursuant to the reasoning
set forth in Apprendi, Jones, and R ng, aggravating factors are
equivalent to elenents of the capital crinme itself and nust be
treated as such.

In WIllians v. Florida, 399 US. 78, at 103 (1970), the
United States Suprene Court noted that: “I'n capital cases, for

exanple, it appears that no state provides for less than 12

12



jurors—a fact that suggests inplicit recognition of the value of
the larger body as a neans of legitimzing society’s decision to
i npose the death penalty.” Each of the thirty-eight states that
use the death penalty require unaninobus twelve person jury
convictions.® In its 1979 decision reversing a non-unani nous Si X
person jury verdict in a non-capital case, the United States
Suprenme Court held that “We think this near-uniform judgenent of
the Nation provides a wuseful guide in delimting the line
between those jury practices t hat are constitutionally
perm ssible and those that are not.” Burch v. Louisiana, 441
U S 130, 138 (1979). The federal governnment requires unani nbus
twel ve person jury verdicts. “[T]he jury’ s decision upon both

guilt and whether the punishment of death should be inposed nust

¢ Ala.RCr.P 18.1; Ariz. Const. Art 2, s.23; Ark. Code Ann.
816-32-202; Cal. Const. Art. 1, 816; Colo. Const. Art 2, 8§23;
Conn. St. 54-82(c), Conn.R Super.C.C R 842-29; Del. Const.
Art. 1, 84; Fla. Stat. Ann. § 913.10(1); Ga. Const. Art. 1,
81, P Xl; ldaho. Const. Art. 1, 87; Ill. Const. Art. 1, 813;
Ind. Const. Art. 1, 813; Kan. Const. Bill of Rights 85; Ky.
Const. 87, Admn.Pro.C.Jus. A P. 11 827; La. C.Cr.P. Art.
782; Ml. Const. Declaration O Rights, Art. 5 ; Mss. Const.
Art. 3, 831; Mb. Const. Art. 1, 822a; Mint. Const. Art. 2,
826; Neb. Rev. St. Const. Art. 1, 86; Nev. Rev. Stat. Const.
Art. 1, 83; NH Const. PH Art. 16; N J. Stat. Ann. Const.
Art. 1, p. 9; NM Const. Art. 1 812; N Y. Const. Art. 1, 82;
N.C. Gen. Stat. Ann. 815A-1201; Chio Const. Art. 1, 85; la.
Const. Art. 2, 819; O. Const. Art. 1, 811, O. Rev. Stat.
8136.210; Pa. Stat. Ann. 42 Pa.C S. A 85104; S.C. Const. Art.
V, 822; S.D. ST 823A-267; Tenn. Const. Art.1, 86; Tex. Const.
Art.1, 85; Uah Const. Art. 1 810; Va. Const. Art. 1, 8§88;
Wash. Const. Art. 1, 821; Wo. Const. Art. 1, 8§9.

13



be wunani nous. This construction is nore consonant with the
general humanitarian purpose of the Anglo-Anerican jury system’”
Andres v. United States, 333 U. S. 740, 749 (1948). S e e
general ly Ri chard A Pri mus, When Denocr acy I's Not
Sel f-CGovernnment: Toward a Defense of The Unanimty Rule For
Crimnal Juries, 18 Cardozo L. Rev. 1417 (1997).

Ring also held that the existence of at |east one statutory
aggravating circunstance nust be proven to a jury beyond a
reasonabl e doubt. In essence, the aggravating circunstance is
an essential elenment of a new crinme that mght be called
“aggravated” or “death-eligible” first degree nurder. The death
recommendation in this case was not unani nous.

Florida requires that verdicts be unaninous.’ Al t hough
Florida's constitutional guarantee of a jury trial [Art. |, 88
16, 22, Fla. Const.] has never been interpreted to require a
unani nmous jury verdict, it has long been the legal practice of
this state to require such wunanimty in all crimnal jury
trials; FlaaRCimP. 3.440 nenorializes this |ong-standing
practice: "[n]Jo [jury] verdict may be rendered unless all of the

trial jurors concur in it." It is therefore settled that "[i]n

" At least absent a waiver initiated by the defendant.
Flanning v. State, 597 So.2d 864 (Fla. 3d DCA 1992). See
Nobl es v. State, 786 So.2d 56, (Fla. 4" DCA 2001) certifying
guestion. Flanning is flatly inconsistent with Jones.

14



this state, the verdict of the jury nust be unani nous" and that
any interference with this right denies the defendant a fair
trial. Jones v. State, 92 So.2d 261 (Fl a. 1956).

Anot her point from R ng is that the harml ess error doctrine
cannot be applied to deny relief. As Justice Scalia explained
in Sullivan v. Louisiana, 508 U S 275 (1993): “[T]he jury
verdict required by the Sixth Amendment is a jury verdict of
guilty beyond a reasonabl e doubt.” Sullivan, 508 U S. at 278
Were the jury has not been instructed on the reasonabl e doubt
st andar d,

[t]here has been no jury verdict within the

meaning of the Sixth Amendnent, [and] the
entire prem se of Chapman[® reviewis sinply

absent . There being no jury verdict of
guilty-beyond-a-reasonabl e-doubt, the
guestion whether the same verdict of guilty-
beyond- a-reasonabl e- doubt woul d been

rendered absent the constitutional error is

utterly nmeaningless. There is no object, so

to speak, upon which harm ess-error scrutiny

can operate.
Sul l'ivan, 508 U S. at 280. The sane reasoning applies to |ack
of wunanimty, failure to instruct the jury properly, and
inportantly, the lack of an actual verdict.

The Petitioner’s death sentence also violates the State and

Feder al Constitutions because the elenents of the offense

8 Chapman v. California, 386 U 'S. 18 (1967).

15



necessary to establish capital nurder were not charged in the
indictnment. Jones v. United States, 526 U S 227 (1999), held
that “under the Due Process Cause of the Fifth Amendment and
the notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi num penalty
for a crime nust be charged in an indictnent, submtted to a
jury, and proven beyond a reasonable doubt.” Jones, at 243, n.6.
Apprendi v. New Jersey, 530 U S 466 (2000), held that the
Fourteenth Amendnent affords citizens the same protections when
they are prosecuted under state law. Apprendi, 530 U S. at 475-
476.° Ring held that a death penalty statute’ s “aggravating
factors operate as ‘the functional equivalent of an elenent or
a greater offense.’”” Ring, quoting Apprendi at 494, n. 19. In
Jones, the Suprenme Court noted that “[much turns on the
determnation that a fact is an elenment of an offense, rather
than a sentencing consideration,” because “elenents nust be
charged in the indictnent.” Jones, 526 U S. at 232.

Li ke the Fifth Anendnent to the United States Constitution,

Article I, section 15 of the Florida Constitution provides that
“No person shall be tried for a capital crine wthout
presentnent or indictnent by a grand jury.” Florida |law clearly

® The grand jury clause of the Fifth Arendnent has not been
held to apply to the States. Apprendi, 530 U. S. at 477, n.3.
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requires every “elenment of the offense” to be alleged in the
information or indictnent. 1In State v. Dye, 346 So. 2d 538, 541
(Fla. 1977), this Court said “[a]n information nust allege each
of the essential elenents of a crinme to be valid. No essentia
el emrent should be left to inference.” 1In State v. Gay, 435 So.
2d 816, 818 (Fla. 1983), this Court said “[w] here an indictnent
or information wholly omts to allege one or nore of the
essential elenments of the crine, it fails to charge a crine
under the laws of the state.” An indictnent in violation of
this rule cannot support a conviction; the conviction can be
attacked at any stage, including “by habeas corpus.” Gay, 435
So.2d at 818. Finally, in Chicone v. State, 684 So. 2d 736, 744
(Fl a. 1996), this Court said “[a]l]s a general rul e, an
information nust allege each of the essential elenments of a

crime to be valid.”

The Sixth Anmendnent requires that “[i]n all crimnal
prosecutions, the accused shall . . . be infornmed of the nature
and cause of the accusation . . . .” A conviction on a charge

not made by the indictnent is a denial of due process of |aw.
State v. Gay, supra, citing Thornhill v. Al abama, 310 U S. 88
(1940), and De Jonge v. Oregon, 299 U S. 353 (1937).

Because the State did not submt to the grand jury, and the

i ndi ct nent did not st at e, the essenti al elements of the
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aggravated crime of capital nurder, Lucas’ right under Article
|, section 15 of the Florida Constitution, and the Sixth
Amrendnent to the federal Constitution were violated. By wholly
omtting any reference to the aggravating circunstances that
woul d be relied upon by the State in seeking a death sentence,
the indictnent prejudicially hindered Lucas “in the preparation
of a defense” to a sentence of death. Fla. R CrimP. 3.140(0).

Lastly, the Petitioner, M. Lucas, is entitled to the
benefit of Apprendi and Ring under Wtt v. State, 387 So.2d 922,
929-930 (Fla. 1980).

CONCLUSI ON AND RELI EF SOQUGHT

For all the reasons discussed herein, Harold Gene Lucas
respectfully urges this Honorable Court to grant habeas relief.

Respectful ly submtted,

Robert T. Strain
Fl ori da Bar No. 325961
Assi st ant CCRC

Eli zabeth A. WIIlians
Fl ori da Bar No. 0967350
Staff Attorney

CAPI TAL COLLATERAL REG ONAL
COUNSEL- M DDLE

3801 Corporex Park Drive
Suite 210
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Tanpa, Florida 33619
t el ephone 813- 740- 3544

Counsel for Appellant
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| HEREBY CERTIFY that a true copy of the foregoing Reply to
State’s Response to Petition for Wit of Habeas Corpus has been
furnished by U S Mil, first class postage prepaid, to Carol M
Dittmar, Assistant Attorney General, Ofice of the Attorney
Ceneral, Wstwod Building, Seventh Floor, 2002 North Lois
Avenue, Tanpa, Florida 33607 and Harold Lucas, DOC# 058279;
P5110S, Union Correctional Institution, 7819 NW 228" Street,

Rai ford, Florida 32026 on this day of July, 2002.

Robert T. Strain

Fl ori da Bar No. 325961

Assi st ant CCRC

CAPI TAL COLLATERAL REG ONAL
COUNSEL- M DDLE

3801 Corporex Park Drive
Suite 210

Tanpa, Florida 33619

t el ephone 813- 740- 3544

Counsel for Appellant

CERTI FI CATE OF COVPLI ANCE

| hereby certify that the foregoing Petition for Wit of
Habeas Corpus was generated in Courier New 12-point font
pursuant to Fla.R App.P. 9.210.
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