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PRELI M NARY STATEMENT




Thi s proceeding involves the appeal of the Crcuit Court’s
summary of denial of M. Allen's Mtion for Postconviction Relief.
The notion was brought pursuant to Fla. R Cim P. 3.850.

The follow ng synbols will be used to designate references to
the record in this appeal.

“R' — record on direct appeal to this Court.

“TRT" — transcript of trial proceedings contained in record on
direct appeal to this Court;

“PCR” — Record on instant 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUNVENT

M. Allen has been sentenced to death. The resolution of the
issues involved in this action will therefore determ ne whether he
lives or dies. This Court has not hesitated to allow oral argunent
in other capital cases in a simlar procedural posture. A ful
opportunity to air the issues through oral argunent would be nore
than appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue. M. Allen, through counsel,

accordingly argues that the Court permt oral argunent.
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Point I : The Lower Court Erred in Summarily Denying M. Allen’s
Caimthat Critical, Excul patory Evidence was not
Presented In Violation of Brady V. Maryland, 373 U S.
83 (1963)

Point Il : The Lower Court Erred in Summarily Denying M. Allen’s
Claimthat M. Allen Received | neffective Assistance
of Counsel In The Guilt Phase of His Trial

Point 1l11: Error to Deny Evidentiary Hearing on M. Allen’s
| nvol untary Wi ver of Mtigation.

Point IV : Error to Deny Evidentiary Hearing on the Denial of M.
Allen’s Right to Conpetent Mental Health Assistance.

Point V : Error to Deny Evidentiary Hearing on Claim That M.
Al'l en I nnocent of the Death Penalty.

Point VI : Error to Deny Evidentiary Hearing on Caim That Tri al
Counsel Failed to Challenge State’s Evi dence and
bj ect to Unconstitutional Jury Instructions.

Point VI1: Trial Court Erred In Denying Postconviction Counsel’s
Request to Interview Jurors; The Rules Prohibiting
Appel l ant’s Lawers FromlInterview ng Jurors are
Unconstitutional.

Point VIIl: Florida’s Capital Sentencing Statute is
Unconstitutional.

Point I X : M. Allenis Being Denied H's Right to Effective
Representation By The Lack of Funding Available to
Ful ly Investigate and Prepare H s Postconviction
Pl eadi ngs. Under staffing, and the Unprecedented
Wor kl oad on Present Counsel and Staff.

Poi nt X . Procedural and Substantive Errors Wich as a Wole
Deprived M. Allen of a Fair Trial.



v
STATEMENT OF THE CASE AND FACTS

M. Allen was charged wi th kidnaping, grand theft auto, grand
theft, robbery with a deadly weapon, and first-degree murder (R 4-
5). The defense notion for judgnent of acquittal was granted on two
charges, robbery with a deadly weapon and grant theft (R 531). The
jury acquitted M. Allen of kidnaping and convicted himof car theft
and nmurder (R 655).

This is a case about a ridicul ous suicide defense. The nedical
exam ner testified that the victims legs and arns were tied, and the
victimwas alive when she was repeatedly stabbed (TRT 412-15).
Nevert hel ess, defense counsel suggested in cross-examnation that it
was possible that Ms. Cribbs killed herself (TRT 428). However,

t he nedi cal exam ner explained how unlikely that was due to the
nature of the wounds that Ms. Cribbs would stab herself (TRT 429-30).
All the evidence fromw tnesses indicated that Ms. Cribbs appeared
i ncredi bly happy with M. Allen (TRT 182, 89, 93, 201, 02, 10, 11).
Nevert hel ess, defense counsel suggested with no testinony to support
it that Ms. Cribbs was so devastated by a con man that she killed
herself (TRT 569, 65, 607).

The jury did not hear any incrimnating statenents by M. Allen.

Nor was the jury presented with any physical testinmony |inking M.



Allen to a knife found in Ms. Cribbs house that coul d have been the
mur der weapon (TRT 319).

This Court summari zed the facts on direct appeal:

1
Cribbs left her hone in Ohio to drive to
Florida in Novenber, 1991. She apparently met
Allen at a truck stop in Atlanta. Allen
acconpani ed Cri bbs during her visit with
friends in Jacksonville Beach and during a stop
in Bunnell to set her trailer.

Al l en, whom Cri bbs introduced as “Lee Brock,”
told Cribbs’ friends in Jacksonville Beach and
Bunnel | that he owned a ranch in Texas and a
trucking rig. Cribbs told the friends that she
was going into the trucking business with Allen
after she sold her trailer in Bunnell and
vacation honme in Sumrerl and Key. Cribbs was
pai d $4100 in hundred dollar bills for the
trailer. Allen witnesses this transaction on
Novenber 12. The friends in both | ocations
stated that Cribbs was wearing a di anond-

st udded hor seshoe-shaped ring, which was val ued
at $8, 000.

A man working at the house across the street
fromCribbs’ Sumrerl and Key house saw her exit
and reenter the house early on the norning of
Novenber 13. He al so observed Allen exit and
re-enter the house around 11 a.m The worker
left for lunch at 11:45 a.m \Wen he returned
alittle after 1 p.m, the worker noticed that
Cribbs’ 1988 Ford Taurus was gone.

The real estate agent who nanaged Cri bbs’
property arrived between 12:30 and 1 p.m to

i nvestigate Cribbs’ unexpected arrival at the
house. \When no one responded to his knocks,

t he agent used his own key to enter the house.
The tel evision set, which was on hi gh vol une,
was emtting loud static and a snow picture.
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The coffee pot was turned on and half-full.

The agent discovered Cribbs’ body on the floor
of the master bedroom She was |ying face down
on a pillow and her body was surrounded by a
puddl e of bl ood.

The medi cal exam ner placed the tinme of death
between 4 a.m and 2 p.m on Novenber 13.

There were two stab wounds to the right side of
Cribbs’ face, ligature marks on her wists and
ankles, and a stab would to her left neck that
severed the carotid artery. The angle of the
neck would indicated that it *326 was inflicted
as Cribbs lay face dowmn. The left stab would
caused Cribbs to bleed to death. The nedical
exam ner estimated that Cribbs lived for
fifteen to thirty mnutes after this wound was
inflicted and was conscious for fifteen

m nutes. Based upon the | ack of defensive
wounds and bl ood splatter, the nedical exam ner
opi ned that Cribbs was bound at the tinme that
she was st abbed.

The following itens were recovered fromthe
scene: a suitcase containing a blue shirt and a
canera | oaded with undevel oped fil m depicting
Allen; a pair of grey lizard skin boots; a pair
of blue jeans containing a blood stain on the
right knee, found at the foot of the bed; a
sper m st ai ned hand towel, found by the side of
t he bed; a piece of w ndow sash cord found
under Cribbs’ left armconsistent with the
ligature marks and al so consistent with a cord
that had been cut in the spare bedroom and a
sheat hed knife and a rag found in the spare
bedroom The contents of Cribbs’ purse were
scattered across the bed; the $4100 and di anond
ring were mssing. There were no signs of
forcible entry and no fingerprints of val ue
were found. The interior of the house and its
contents appeared to have been w ped clean with
a danp rag.

Expert witnesses testified that the body fluids
found on the hand towel were consistent with
Cribbs’ and Allen’s blood types and DNA
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genotypes; the blood on the jeans was
consistent wwth Cribbs’ blood. The suitcase,
boots, and shirt recovered fromthe scene were
identified by witnesses as itens that Allen had
or wore in Jacksonville Beach and Bunnell.
Pursuant to the State’s notion granted by the
court, Allen tried on these itens of clothing,
which, with the exception of the jeans, fit
him Allen s inability to fit into the jeans
was expl ained by a consi derabl e wei ght gain
followng his arrest.

A taxi driver testified that he picked up Allen
at the Buccaneer Lodge Ti ki Lounge between

12: 30 and 12:45 p.m on Novenber 13, that he
took Allen to Key Largo, and that

Allen paid the eighty-dollar fare with a
hundred-dollar bill. Cribbs’ autonobile was

| ocated in the parking |lot of the Buccaneer
Lodge on Decenber 23. The car was covered with
debris, indicating that it had been parked
there for some tine. Allen’ s prints were
lifted fromthe car. A trucker’s |og book
containing a credit card nunber and a sequence
of tel ephone nunbers led the police to Allen’s
| ocation in California, where he was arrested
on February 18, 1992.

VWhat the jury did not learn at trial which was revealed in
postconviction investigation was that FDLE had a report with two
hairs found in Ms. Cribbs hand that did not match M. Allen(PCR 768).
That report was not furnished to defense counsel (PCR 768).

The jury also never heard that a report from FDLE found no
fingerprints in the Taurus matching M. Allen (PCR 768). This report

contradicted testinony from Monroe County Sheriff's Ofice that there

was a print in the car matching M. Allen (TRT 462-64).



Finally, the jury never |earned of handwitten notes in the
FDLE report that suggested contam nation was a problemin the
handl i ng of evidence by Monroe County Sheriff’'s Ofice (PCR 769).

The jury should have | earned of prior inconsistent descriptions
by M. Wods of the man that he eventually identified at trial as M.
Allen, but trial counsel failed to effectively inpeach M. Wods (PCR
783). In addition, trial counsel failed to elicit testinony by lonia
McCl ain that woul d have bol stered the defense theory that sonmeone
el se commtted the hom cide (PCR 794-95).

Prior to the start of the penalty phase, trial counsel noved to
wi thdraw and M. Allen made known his intention to waive the
presentation of mtigation to the jury (TRT 659-71). The trial court
made no inquiry whatsoever into M. Allen' s know edge or
understanding of mtigation in general or mtigation specifically
applicable to his case (TRT 661-73). Instead, the court conducted a
standard Faretta inquiry and concluded that M. Allen had know ngly
wai ved his right to counsel for the purposes of the penalty phase
(TRT 661-73). After subsequent conpetency evaluations and rel ated
testinony, the court concluded M. Allen was conpetent to proceed
(TRT 684-95). Neither of the two experts appointed to evaluate M.
Al l en for conpetency knew that he intended to waive all mtigation
and affirmatively ask for the death penalty or were even asked if

this woul d have had an effect on their opinions (TRT 687, 694).



M. Allen, representing hinself, thereafter presented no
mtigation evidence to the penalty phase jury, disavowed the
exi stence of mtigation, and asked the jury to vote for death. See
Allen, 662 So. 2d at 327. Relevant to the jury's penalty phase
recommendation, Dr. Robert Nelns had testified during the
guilt/innocence phase of the trial that the cause of death in this
case was the knife wound to the carotid artery (TRT 417). He further
testified that it would have taken 15 to 30 mnutes for the victimto
bl eed to death (TRT 419-20). \Wen asked how | ong the victimwould
have remai ned conscious, he testified, "It's just a guess, but |
woul d estimate fairly close to the 15 mnutes"” (TRT 420) (enphasis
added) .

The State Attorney relied specifically upon Dr. Nel ns'
testinony to urge the jury to sentence M. Allen to death (TRT 728-
9). The jury recomended death by a vote of eleven to one. See Allen
at 327.

At the subsequent sentencing hearing before the judge, M.
Al l en abandoned his pro se status and was again represented by M.
Hooper (TRT 779-812); see Allen at 329. Even though he was now
represented by counsel, M. Allen again waived his right to present
mtigation (TRT 779-812); see Allen at 329. M. Hooper this tine did
not nove to withdraw (as he did prior to the penalty phase), but,

instead, indicated to the court that he felt conpelled to "nuzzle"



hi msel f in acquiescence to M. Allen's wishes (TRT 802). During the
sentencing hearing, M. Hooper told the court that he was foll ow ng
M. Allen's wshes to not present any mtigation and that, noreover,
M . Hooper had no mtigation to present anyway because M. Allen
woul d not cooperate or provide information relative to mtigation
(TRT 801-02, 804). At no tine during the sentencing hearing did the
trial court make any inquiry of M. Allen regarding his desire not to
present mtigation during the sentencing hearing (TRT 804-10).
Furthernore, as the record reflects and as this Court held on direct
appeal :

Al t hough the judge asked defense counsel

whet her he had infornmed Al en about the

statutory mtigating factors avail able, there

was no indication that counsel had investigated

Al'l en's background or history to determ ne

whet her particular mtigating evidence was

avai | abl e. Counsel al so made no proffer of

mtigating evidence that could be presented to

the court.
Al len, 662 So. 2d at 329.

The State Attorney again relied on Dr. Nelns' testinony during
the sentencing hearing, this time to urge the judge to inpose the
deat h penal ty:

Here we are in the final argunent to you
to apply the death penalty. And the last thing
| want you to consider, judge, if you wll, is
hei nousness of the crine. | would like you to
remenber Dr. Nelns' testinony that the w tness
was alive for 30 mnutes after she was stabbed

and she was consci ous for somewhere between 15
and 30 mnutes as the bl ood fl owed out of her
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mouth . . . This lady laid there tied up,
knowi ng she was dying, blood flow ng through
her mouth, unable to do a thing about it. Her
face was mashed in a pillow and she had no way
to seek help. She was just allowed to bleed to
deat h.

(TRT 796-97).

In addition, the trial court relied on this testinony as the
sol e support for the heinous, atrocious, and cruel aggravating
factor:

Further, the Court finds the aggravating
ci rcunstance that the capital felony was
especi ally hei nous, atrocious and cruel in that
the Court finds it extrenely w cked, shocking,
evil, vile and wth a high degree of
indifference to the suffering that the victim
was nortally wounded and thereafter it took
fromfifteen to thirty mnutes for death to
occur. There being unrefuted testinony in the
record that the victimwould have been
consci ous and aware of her circunstances for
upwards of fifteen mnutes prior to |osing
consci ousness.

(TRT 239). The Florida Suprene Court on direct appeal relied on Dr.

Nel ms' testinony to uphold the HAC aggravator. Allen v. State, 662

So. 2d 323, 331 (Fla. 1995).
M. Allen’s certiorari was denied by the United States Suprene

Court in Allen v. Florida, cert. denied, 517 U S. 1107 (1996).

M. Allen filed his final anended notion for post-conviction
relief on March 16, 2001 (PCR 873-74). The Court issued a witten
summary deni al on Decenber 17, 2001 (PCR 1026-1087).

M. Allen filed a tinely notice of appeal on January 14, 2002
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(PCR 1344). This appeal fromthe trial court’s summary denial of M.
Allen’s initial notion for post-conviction relief foll ows.

ARGUMENT
PO NT

THE LONER COURT ERRED | N SUMVARI LY

DENYI NG MR ALLEN S CLAI M THAT

CRI TI CAL, EXCULPATORY EVI DENCE WAS

NOT PRESENTED | N VI CLATI ON OF BRADY

V. MARYLAND, 373 U.S. 83 (1963).

There was much nore to the Cri bbs nmurder than was ever reveal ed

tothe jury at M. Allen’ s trial. Indeed, there was nuch nore than
was revealed to M. Allen’s trial attorney.

1. WTHHELD FDLE REPORT CONCERNI NG
HAIRS FOUND I N VI CTI M S HANDS

The |l ower court erred by summarily denying M. Allen’ s first
claimthat the State failed to disclose excul patory evidence (PCR
1041-1044). Specifically, the FDLE s report uncovered in
post convi ction investigation revealed that hairs found in or on the
victims hand did not match the Defendant’s hair (PCR 768). I n

Kyles v. Witley, 115 S. C. 1555 (1995), the United States Suprene

Court set out the law regarding Brady and its progeny. Kyles was
granted relief due to the State’s wi thhol ding of favorable
information fromthe defense, which taken as a whole raised a
reasonabl e probability that disclosure would have produced a
different result. The cunulative effect of the withheld information

underm ned the confidence in the verdict.
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The court in Kyles discussed the interrelationship of Brady,

Agurs, and Bagley. 1In so doing, the court recited the |aw of

stating “. . .the suppression by the prosecution of evidence

favorable to an accused vi ol ates due process where the evidence is

material either to guilt or to punishnment”. Kyles at 1558. The
court further explained “ . . . a showing of materiality does not

requi re denonstration by a preponderance that disclosure of the
suppressed evidence would have resulted ultimately in the defendant’s
acquittal . . .” Kyles, at 1566 (citations omtted). The court

al so stated: “The question is not whether the defendant woul d nore
i kely than not have received a different verdict wth the evidence,
but whether in its absence he received a fair trial, understood as a
trial resulting in a verdict worthy of confidence”. Kyles, at 1566.
The court enphasized that materiality was not a sufficiency of the
evidence test. “A defendant need not denonstrate that after

di scounting the incul patory evidence in light of the undi scl osed

evi dence, there would not have been enough to convict”. Kyles at
1566. The court stated further that once Bagley materiality is
shown, “there is no need for further harm ess-error review ” Kyles,
at 1567. Regarding the State’s obligation the Court stated “

the prosecution’s responsibility for failing to disclose known,
favorabl e evidence rising to a material |evel of inportance is

i nescapable.” Kyles at 1567-1568. Kyles also requires a
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cunmul ative eval uation of the evidence. Kyles, at 1569. A cunul ative
eval uation of the evidence withheld in M. Allen’s case clearly
denonstrates that it had an inpact upon the effectiveness of trial
preparation, investigation, strategy, cross-exam nation and
devel opnent of the defense case.

The | ower court attenpts to distinguish this case from Hof f man
v. State, 800 So. 2d 174 (Fla. 2001)(PCR 1043-1049). However, the
| oner court failed to note that the nost critical distinction between
Hof f man and the instant case is that Hoffrman appeals the trial
court’s denial, after an evidentiary hearing of postconviction
relief, and M. Allen was denied an evidentiary hearing. 1d. at
175,176 Hof fman was granted a new trial because this court ruled that
t he evidence presented at the evidentiary hearing denonstrates the
State wi thhel d excul patory evidence and there is a reasonable
probability that had the defense known of this infornmation, the
result of the trial would have been different. 1d. at 180, 182.

The |l ower court’s erroneous sunmary denial of a hearing in the

instant case is contrary to this court’s ruling in Wy v. State, 630

So. 2d 177 (Fla. 1993). This court held:

On appeal, Way argues that an evidentiary
hearing is warranted to clear up disputed
i ssues of fact surrounding the photographs and
to allow Wy to try to substantiate his clai ns.
We agree. There has been no evidentiary
determ nati on of whether there was an inproper
wi t hhol di ng of the photographs and whet her,
even if there was, it would have affected the

14



outcone of Way’s trial. W are unable to
conclusively determne fromthe record that
this “new evidence could not support an
alternative theory of the deaths of his wife
and daughter and provide a basis on which a
jury could find himinnocent.

Accordingly, we reverse the sunmary deni ed
of the notion postconviction relief and remand
to the circuit court for an evidentiary hearing
on Wy’ s al |l egati ons.

ld. at 178, 179

In the instant case, the evidence of wthheld hairs in the
victim s hands that do not match the Defendant denonstrates an
alternate theory that would provide a basis to find M. Allen
i nnocent and necessitates an evidentiary hearing.

Wt hout even conducting an evidentiary hearing, the | ower court
“notes that the State incorrectly argues that because counsel was put
on notice of the State’s intention to seek analysis of the hairs, the
State had no duty to disclose the results. “This argunment is flawed
inlight of Strickler and Kyles, which squarely place the burden on
the State to disclose all information in its possession that is
excul patory.” 1d., at 440. (PCR 1044).

The lower court’s finding that the State had a duty to disclose
the FDLE report of the hair analysis because it is excul patory is
contradicted by the lower court’s finding on the precedi ng page of

the lower court’s order that “[T]he presence of the hairs in or on

the victims hands neither incul pates nor excul pates the Defendant
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(PCR 1043- 1044) .

In Strickler v. Green, 527 U S. 263, 144 L. Ed. 2d 286, 11 9 S.

Ct. 1936 (1999), the United States Suprene Court hel d:

....... There are three conponents of a
true violation: The evidence at issue nust be
favorable to the accused, either because it is
excul patory, or because it is inpeaching, that
evi dence nust have been suppressed by the State
either willfully or inadvertently, and
prejudi ce nust have ensued. 1d. at 302.

In the instant case, evidence of hairs found in or near
victims hands of hair not matching the Defendant woul d be favorable
to the defense’s position that M. Allen did not nurder the victim
Therefore, this wthheld evidence is excul patory.

In Hof fman, this Court stated:

[ H owever in order to be entitled to
relief based on this nondisclosure, Hoffnan
must denonstrate that the defense was
prejudiced by the State’ s suppression of
evidence. See Strickler, 527 U S. at 280-82,
119 S. C. 1936. To make this determ nati on,
t he suppressed evidence nmust be viewed in
context with the other evidence that was
presented at trial. 1d. at 179.

The lower court omts fromits analysis of Hoffman “the other
evidence linking Hoffman to the crine was his confessions to FB
agents and Jacksonville Beach Police Oficer. Hoffman argued at
trial that he never nade the Jackson, M chi gan confession.

Addi tionally, he argued the unrecorded statenents given to the

Jacksonvil | e Beach police officers resulted fromhis drug addiction
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and did not contain any information that had not been published in
t he papers and known to everyone. Moreover, at the evidentiary
heari ng, Hoffman presented evi dence that another suspect also
confessed to the crinmes. 1d. at 180.

This court determned that [w]ith the evidence excl udi ng
Hof f man as the source of the clutched hair, defense counsel could
have strenuously argued that the victimwas clutching the hair of her
assailant but that assailant was not Hoffnan. Id. at 180.

Simlarly, defense counsel could argue in this instant case
that the victimwas clutching her assailant’s hair and the scientific
evi dence excluded Allen as the source of the hair.

The | ower court was incorrect in concluding that, “unlike the
facts of Hoffrman, there is no question that the Defendant was in the
victims house fromthe night before the nmurder when the two arrived
in Sumrerland Key until he left sonetinme after 11:45 a.m, on the
13th of November” (PCR 1043-44). This conclusion is erroneous based
on the testinony at trial, as well as inpeachnent material of M.
Wod and Ms. McClain s testinony that was not presented at trial,
this testinony be offered at an evidentiary hearing (PCR 1043-44).

M. Allen s case for relief is nore conpelling than in the
Hof f man case because M. Allen made no incul patory statenents to the
police before his trial, and his statenents at sentencing did not

incul pate himas the killer. As a result, this court should grant
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M. Allen an evidentiary hearing to afford a factual devel opnent of
this claim
2. W THHELD FI NGERPRI NT REPORT

The | ower court also erred by denying, w thout a hearing, the
claimthat the evidence of the State’'s fingerprint expert was false
(PCR 1044). This expert testified that she identified the
Def endant’s fingerprints in the victims vehicle (TRT 462-64). The
FDLE report indicated that there were no matches (PCR 768).

The |l ower court ignores the evidentiary value for purposes of
the wi thhel d FDLE report.

In Kyles v. Witley, 115 S. . 1555 (1995), the United States

Suprene Court hel d:

In the third prom nent case on the way to
current Brady law, United States v. Bagley, 473
US 667, 1056 S. ¢. 3375, 87 L. Ed. 2d 481
(1985), the court disavowed any difference
bet ween excul patory and i npeachnent evi dence
for Brady purposes. |d.

Specifically, the court in Kyles recognized the val ue of
i npeachnent material to the defense when it wote:

Even if Kyles’ lawer had followed the
nore conservative course of |eaving Beanie off
t he stand, though, the defense could have
exam ned the police to good effect on their
knowl edge of Beanie's statenents and so have
attacked the reliability of the investigation
in failing even to consider Beanie s possible
guilt and in tolerating (if not countenanci ng)
serious possibilities that incrimnating
evi dence had been planted. See, e.q. Bowen v.
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Maynard, 799 F.2d 593, 613 (CA 10 1986) (“A
common trial tactic of defense |awers is to
di scredit the caliber of the investigation or
the decision to charge the defendant, and we
may consi der such use in assessing a possible
Brady violation.”); Lindsey v. King, 769 F. 2d
1034, 1042 (CA 5 1985) (awarding new trial of
pri soner convicted in Louisiana State Court
because wi thhel d Brady evidence “carried within
it the potential....for the ....
discrediting....of the police nethods enpl oyed
in assenbling the case.”).® |d.

In the instant case, the FDLE report could have been used to
t he Def endant’ s advantage by discrediting the caliber of the Mnroe
County Sheriff’s investigation and to suggest that Ms. Rohner, as
well as other State wi tnesses, were falsely testifying.

Consequently, an evidentiary hearing is necessary to determ ne
if the confidence in the outcone of the trial would have been
underm ned by the withheld FDLE fingerprint report.

3. WTHHELD HANDWRI TTEN NOTES I N THE FDLE
REPORT REGARDI NG CONTAM NATI ON

The | ower court erred by denying, wthout a hearing, the claim
that an FDLE report with handwitten notes that was withheld from
trial counsel indicated that the FDLE | ab contacted Assistant State
Attorney MLaughlin and Dr. Pope, Serologist for the Monroe County
Sheriff's O fice about the contam nation problem (PCR 1045-47).

What the |l ower court neglects in addressing the issue of

contam nation is the FDLE report indicating that FDLE | ab technici ans
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refused to test sone of the evidence because of the inconpetence of
Monroe County Sheriff’s Ofice resulting in contam nated sanpl es that
could not yield scientifically sound results (PCR 769-770). The
error of constitutional magnitude lies in the fact that this
i nformati on was suppressed fromthe defendant. As a result, the
i npeachnent material in the FDLE report underm nes the confidence in
the outconme of the trial because the jury was deprived of this
critical information. Therefore, an evidentiary hearing on this
i ssue shoul d be granted.
PO NT 11

THE LOVNER COURT ERRED I N SUMVARI LY

DENYI NG MR, ALLEN S CLAI M THAT

MR. ALLEN RECEI VED | NEFFECTI VE

ASSI STANCE OF COUNSEL I N THE

GQUI LT PHASE OF H' S TRI AL

Under rule 3.850, a post-conviction defendant is entitled to an

evidentiary hearing unless the notion and record concl usively show

that the defendant is entitled to no relief. Gaskin v. State, 737

So. 2d 509 (Fla. 1999) ; Rivera v. State, 717 So. 2d 477 (Fla. 1998).

The defendant is entitled to an evidentiary hearing on a cl ai m of
i neffective assistance of counsel if he alleges specific facts which
are not conclusively rebutted by the record and which denonstrate a

deficiency in performance that prejudiced the defendant. Gaskin at

516 citing Roberts v. State, 568 So. 2d 1255, 1259 (Fla. 1990). The

trial court nust accept all allegations in the notion as true to the
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extent they are not conclusively rebutted by the record. See Gaskin

at 516; Valle v. State, 705 So. 2d 1331 (Fla. 1997).

On appeal, in order to uphold a trial court’s sumary deni al of
clainms raised in a 3.850 notion, the clainms nmust be either facially

or conclusively refuted by the record. See Peede v. State, 748 So. 2d

253, 257 (Fla. 1999). \Were no evidentiary hearing is held bel ow,
this Court nust accept the defendant’s factual allegations to the
extent they are not refuted by the record. 1d. An evidentiary
hearing is presuned necessary absent a concl usion denonstration that
the defendant is entitled to no relief. Gaskin at 516. There is a
presunption in favor of granting evidentiary hearings on initial

3.850 notions asserting fact-based clainms. See Gskin, 737 So. 2d

509, 517 (Fla. 1999) n. 17.
1. FRYE

The | ower court erred by denying the claimthat counsel was
ineffective for failure to request a Frye hearing before the State’s
DNA evi dence was admtted (PCR 1066-1068). The |ower court did not
di spute the conclusion that the expert David N ppes was not qualified
to offer an expert opinion concerning the frequency or infrequency
that the Defendant’s DNA woul d appear in any popul ation (PCR 1066-
1068) .

Al t hough the | ower court wote, “the DNA evidence did not prove

the culpability of the Defendant with respect to the victims nurder.
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The senen, bl ood and DNA evidence sinply went to confirmthe

Def endant’ s presence in Sunmerland Key with the victim a fact that
was not in dispute. The failure to conduct a Frye hearing or
alternatively, the exclusion of the DNA evidence would not have
affected the outcone of the trial” (PCR 1067).

The court’s conclusion ignored the great weight that the State
attached to the DNA evi dence. The State argued in closing that the
jeans tied Lloyd Allen to the scene, and there was nore than a little
spot of blood on the jeans (TRT 587). The State noted that the bl ood
on the jeans could have cone from 10. 4% of popul ation and the jeans
were one foot fromthe victims body (TRT 588). Then the State argued
that the DNA on the senen on the towel narrowed the percentage down
to 1.4% of the population matching M. Allen (TRT 588).

Def ense counsel’s failure to object to M. N ppes offering an
expert opinion was a deficient performance by M. Hooper. M. Allen
was prejudiced by the introduction of inadm ssible expert testinony
t hat conveyed the false inpression that M. Allen was scientifically
linked to itenms that suggested M. Allen’s culpability in this
hom cide. Therefore, this Court should grant relief.

2. SU Cl DE THECRY

In Strickland v. Washington, 466 U S. 668, 688 (1984), the

Suprenme Court held that counsel has a “duty to bring to bear such

skill and know edge as will render the trial a reliable adversari al
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testing process.” Strickland requires a defendant to prove that this

trial counsel’s performance was unreasonabl e and that he was
prejudi ced by counsel’s inadequate performance. M. Allen can neet
t hat standard.

M. Hooper’'s failure to investigate and prepare for M. Allen’s
trial resulted in a desperate trial strategy - suggesting that the
victimhad commtted suicide. The victimhad two superficial stab
wounds on her face and her carotid artery was cut (R 414-15). The
medi cal exam ner described the neck wound:

[ T]here was a long cut, which is part of a

stab wound entering the left neck bel ow t he

ear, alittle over one inch below the ear. The

cut was a little over an inch long or three

centineters long. The cut was a little

irregular with jagged edges. Wen it was

probed the stab woul d extended t hrough the neck

and actually into the nouth behind the |eft

nol ar teeth.
(R 415). There was al so evidence that the victims wists and
ankl es had been tied when she was stabbed - abrasions and ligature
mar ks on her wists and ankles (R 412-13) and the absence of
def ensi ve wounds on her hands (R 414, 421).

Despite the evidence that Ms. Cribbs was bound and stabbed, M.
Hooper suggested that she had killed herself. He raised this theory
during his cross-exam nation of the nedical exam ner:

Q Wuld it have been nedically possible

for Ms. Cribbs to have put that knife
into her own throat?
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I n what manner? You nean standi ng
there and -

Standing there or |ying down, would
it have been possible for her to
puncture her own throat with that
kni fe?

If she were able to stand pain by
sel f-hypnosis she m ght be able to
penetrate her throat. There is a
refl ex when you try to stab yourself
that stops you. That is why you have
hesitati on marks when soneone tries
to cut thenself. It’'s hard to

envi sion how she would do it by
standing there and driving the knife
in. | can't say it is not possible,
but it is highly inprobable.

You nentioned overcom ng pain and
hesitation marks. Wat did you nean
when you say hesitation marks,
doct or ?

VWll, the only time |I have seen self-
i nduced wounds is actually sl ashing
wounds rat her than stab wounds.

can’t say | have seen a person stab
themselves. Wth a slashing type of
wound there may be some superfici al
type of slash. Even the deeper

sl ashes have several slashes before
it got that deep just because of the
reflect that a person has to pul
away.

s common that in a suicide the
person nmakes a couple of hesitation
mar ks and then makes a final cut?

That is the way it |ooks. You see
several superficial cuts and at |east
one deeper cut that cuts through the
vessel
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Q The wound to the neck , is that on
the left side?

A. Yes.

Q The other mark was to the right side
over here?

A. Yes.

Q Is it nedically possible they were
hesitation marks, she took two
attenpts and brought the knife up
this way to her neck? 1Is that a
medi cal possibility?

A | believe she could reach those areas
and coul d nmake the superficial stabs.
The deeper stab perhaps, if she were
able to block the pain she could do
it. | don't think, I just don’'t
think it’s probable. | don't knowif
| can say it’s inpossible, but | have

never seen it happen.
(R 428-30). The State Attorney essentially destroyed the
sui cide theory on redirect:

Q Wuld it be possible for soneone to
stab thenselves in the neck and then,
as this victimwas stabbed all the
way through to the back of the
throat, stop the bl eeding | ong enough
to wash off the knife and put it in
anot her room and cone back and | ay
down to bl eed to death?

A That is nore inprobable than stabbing
yourself in the first place.

(R 431-32)
However, M. Hooper clung desperately to the suggestion of
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suicide in his closing statenent. First, he attenpted to ridicule

the nedical examner for elimnating it as the cause of death:

[He is so desperate to get in the
scenario that fits the prosecutions’ theory

that he says: Well, | ruled out suicide. So
coul d she have done it? Yes. Wy did you rule
it out? | don’t think sonmeone could kill her,
that is not natural. Suicide is not natural.

I f you are going to rule out suicide because it
is not natural, don’'t even consider it, no
matter what the circunstances are. No one
likes to think about it and it is not natural.
It is possible. Should it be casually ruled
out by the Medical Exam ner because he is
unconfortable with the thought? No one |ikes
to think about a lonely widow that is taken in
by a drifter and one who is traveling under an
assunme nanme. No one likes to talk about things
like that. W are not having a chat at Happy
Hour .

(R 564-65). M. Hooper repeatedly suggested to the jury that

the victimhad conmtted suicide (R 567, 570).

rebutt al

(R 607-08) Trial

desperate attenpt to defend M. Allen after doing no investigation

argunent, M. Hooper nentioned suicide:

Suicide? Can't be ruled out, not by the
Medi cal Examner. He doesn’'t like it and it
doesn’t fit in with what he said on the stand
with the State’s scenario, but he can’'t rule it
out nedically. The wonman | ost her husband, she
was | onely and was never seen in the conpany of
men and she would go out with the girls
danci ng.

and i nadequately preparing for trial.
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In Rose v. State, the Florida Suprene Court found re-sentencing

counsel ineffective for failing to investigate and prepare. The

Court explained what occurred as a result of counsel’s failures:

Under these circunstances re-sentencing

counsel

chose to present an “acci dental death”

t heory urged upon himby an appellate attorney
who had previously represented Rose on appeal,
but had not been appointed to represent Rose at
sentencing or in any other capacity at the
tinme. It appears that counsel acquiesced in
this strategy sinply because the pressure of
time and his | ack of conpetence and experience
in handling a capital sentencing proceeding.
Re- sent enci ng counsel also chose to present
this theory even though he thought it was far-
fetched at the tine.

675 So. 2d 567, 572 (Fla. 1996). The Court concl uded:

We find counsel’s performance . . . to be
deficient. It is apparent that counsel’s
deci sion, unlike experienced trial counsel’s

i nformed choice of strategy during the guilt
phase, was neither informed nor strategic.
Wt hout ever investigating his options, counsel

| at ched onto a strategy which even he believed
to be ill-conceived. Here, there was not

i nvestigation of options or neani ngful choice.
As noted above, it appears to have been a
choice directly arising fromcounsel’s

i nconpet ency and | ack of experience.

ld. at 572-73 (citations omtted). See also Horton v. Zant, 941 F.2d

1449, 1462 (11" Gir. 1991)(holding that “case |law rejects the notion

that a ‘strategic’

deci sion can be reasonabl e when the attorney has

failed to investigate his options and make a reasonabl e choice
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between them ”). Evidence existed that could have supported M.
Al'len’s innocence. This evidence was undi scovered due to counsel’s
ineffectiveness. M. Allen was prejudiced. Relief is proper.

The I ower court attenpts to mnimze the effect of this suicide
theory on the jury, but factual devel opnent of this issue is
necessary to determine if M. Allen was prejudiced as a result of
def ense counsel’s argunent. Therefore, this Court should grant an
evi denti ary heari ng.

3. WOODS' | MPEACHVENT

The jury was deprived of critical information when M. Hooper
failed to fully cross-exam ne Larry Wods regardi ng prior
i nconsi stent descriptions of the man he eventually identified at
trial as M. Allen. M. Wods testified that he saw M. Allen at the
victims house on the norning of the crime (R 388). M. Wods nade
the conposite sketch and vi ewed a phot ograph shown to himby the
police (R 386-87). M. Hooper was ineffective for failing to ask M.
Wods whet her he saw anyone el se near Ms. Cribbs’ house on the
nmorni ng of the murder, information that woul d have supported M.

Al len’s argunent that soneone else commtted this crinme. 1In
addition, in an initial statenment to the police, M. Wods admtted
that he was not sure whether the person he saw outside Ms. Cribbs’
house was a man or a worman; in fact, he told the police that the

i ndi vidual he saw “was either an anorectic [sic] |ooking man or a
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very thin woman.” Further, the physical description given by M.
Wods to the police was inconsistent wwith M. Allen; M. Wods told
the police that the individual he saw was approximately 5'5" to 5" 8"
tall; by all accounts, M. Allen is significantly taller. For
exanpl e, Departnent of Corrections records describe himat being

6'1"; the information charging M. Allen also describes himas being

6'1". M. Wods’ handwitten statenent to the police al so descri bed
an individual of vastly different weight than M. Allen. 1In his
statenent, Wods describes the person he saw as “135-145lb”. By all

accounts, M. Allen is a nuch larger man - again, the Departnent of
Corrections lists M. Allen as weighing 175 pounds and describe him
as “tall and stocky”; the charging docunent witten at the tine also
describes M. Allen as weighing 175. M. Allen’s actual physical
characteristics can hardly be described as an “Anorexic | ooking man”
as described by M. Wods. Mreover, M. Wods described the person
as having “sandy blonde” hair; M. Allen’s hair is brown. Trial
counsel was ineffective for failing to use these prior statenments to
i npeach M. Wods’ identification of M. Allen at the trial; in fact,
counsel did not question M. Wods at all about his alleged
description and identification of M. Allen (PCR 793-99). Therefore,
the failure to i npeach Wods constitutes deficient performance and
necessitates an evidentiary hearing.

4. McCLAIN
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The failure to i npeach Wods’ identification of M. Allen was
even nore prejudicial to the case in light of the failure of counse
to elicit the testinony by lonia Md ain.

McClain told the police in a handwitten statenent that on the
eveni ng before the victimwas di scovered, she noticed two vehicles
parked at Ms. Cribbs’ house - a light colored vehicle and a dark
colored vehicle. The follow ng norning (the sane norning that the
victimwas di scovered and the sanme norni ng that Wods described to
the police), McCOain informed the police that she saw a heavy-set
female and a “thin man” on the porch of the victims honme. She
described the man as “young | ooking w dirty blond hair.”
| mportantly, she also told the police that “Both vehicles were at the
residence this norning.” She later noticed that the vehicles were
“gone.” MCain's description also does not match M. Allen.
Significantly, the existence of nore than one vehicle at Ms. Cribbs’
home both the night before and the norning of her death, conpletely
contradicts the State’s case, and further buttresses M. Allen’s
defense at trial (PCR 794-95). Counsel unreasonably failed to elicit
this testinony at trial. As a result, M. Allen should be granted an

evidentiary hearing on this issue.

CONCLUSI ON

In State v. Gunsby, 670 So. 2d 920, 924 (Fla. 1996), this court
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reversed the order denying Gunsby’s notion to vacate his conviction
and remanded the case for a newtrial. As this court explained:

To the extent, however, that Qunsby’s counsel
failed to discover this evidence, we find that
his performance was deficient under the first
prong of the test for ineffective assistance of
counsel as set forth in Strickland v.
Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80
L. Ed.2d 674 (1984)(to establish ineffective
assi stance of counsel, a defendant nust show
that (1) counsel perforned outside the broad
range of conpetent perfornmance and (2) the
deficient performance was so serious that the
def endant was deprived of a fair trial). The
second prong of Strickland poses the nore
difficult question of whether counsel’s
deficient perfornmance, standing alone, deprived
GQunsby of a fair trial. Neverthel ess, when we
consider the cunul ative effect of the testinony
presented at the rule 3.850 hearing and the
admtted Brady violations on the part of the
State, we are conpelled to find, under the
uni que circunstances of this case, that
confidence in the outconme of Gunsby’s original
trial has been underm ned and that a reasonabl e
probability exists of a different outcone. Cf.
Cherry v. State, 659 So. 2d 1069 (Fl a.
1995) (cunul ative effect of nunerous errors in
counsel’s performance nay constitute
prejudice); Harvey v. Dugger, 656 So. 2d 1253
(Fla. 1995) (sane). Consequently, we find that
we nust reverse the trial judge s order denying
Gunsby’s notion to vacate his conviction.
GQunsby, 670 So. 2d at 924 (enphasis added).

Simlarly, the conbination of trial counsel’s deficient
performance at the guilt phase, coupled with Brady violations,
underm nes the confidence in the outcone of the trial. Consequently,

the lower court was erroneous in sumrmarily denying an evidentiary
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hearing for M. Allen.
PO NT 111
ERROR TO DENY EVI DENTI ARY HEARI NG

ON MR ALLEN S | NVOLUNTARY WAl VER
OF M TI GATI ON

The | ower court erred by summarily denying M. Allen’s clains

(as asserted in Cdaimlll and CAaimlV of his Second Arended Mdti on

to Vacate pp.67-82, 105-08; (PRC 814-29, 852-55)) that due to both
the ineffective assistance of trial counsel and trial court error,
M. Allen did not know ngly and voluntarily waive his fundanment al
right to present mtigating evidence. M. Allen clainms that he was
entirely precluded fromknow ngly and voluntarily waiving his right
to present mtigation because trial counsel failed to conduct any
investigation into the possible available mtigation. See (PCR 816-

17) (where Second Anended Mdtion (pp.69-70) alleges in part, "M.

Hooper's failure to investigate M. Allen's background during the ten
nmont hs that he was his | awer precluded M. Allen frommaking a valid
wai ver of mtigation.") Included in this claimis M. Alen's
contention that had trial counsel conducted even m ni mal

i nvestigation, counsel would have discovered that substantial and
avail able mtigation existed, both statutory and non-statutory, and
that counsel's failure to present this evidence constituted

i neffective assistance of counsel (PCR 821-28). M. Allen further
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claims - and the record on its face affirmatively establishes - that
the trial court conducted a constitutionally inadequate inquiry into
M. Allen's decision to waive the presentation of mtigating evidence
(PCR 814-29; 852-55). The lower court erred by concluding that these
clainms were procedurally barred and by not granting an evidentiary
heari ng.

Prior to the start of the penalty phase, when trial counsel
nmoved to withdraw and M. Allen made known his intention to waive the
presentation of mtigation to the jury, the trial court made no
i nqui ry whatsoever into M. Allen's know edge or understandi ng of
mtigation in general or mtigation specifically applicable to his
case (TRT 661-73). Instead, the court conducted a standard Faretta
inquiry and concluded that M. Allen had know ngly wai ved his right
to counsel for the purposes of the penalty phase (TRT 661-73). After
subsequent conpetency eval uations, the court concluded M. Allen was
conpetent to proceed (TRT 684-95). (Neither of the two experts
appointed to evaluate M. Allen for conpetency knew that he intended
to waive all mtigation and affirmatively ask for the death penalty
or were even asked if this would have had an effect on their opinions
(TRT 687, 694)). M. Allen, representing hinmself, thereafter
presented no mtigation evidence to the penalty phase jury, di savowed
the existence of mtigation, and asked the jury to vote for death.

See Allen, 662 So. 2d at 327. The jury recomrended death by a vote of
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el even to one. See id.

At the subsequent sentencing hearing before the judge, M.
Al l en abandoned his pro se status and was again represented by M.
Hooper (TRT 779-812); see id. at 329. Even though he was now
represented by counsel, M. Allen again waived his right to present
mtigation (TRT 779-812); see Allen, 662 So. 2d at 329. M. Hooper
this time did not nove to withdraw (as he did at the at the penalty
phase), but, instead, indicated that he felt conpelled to "nuzzle"
hi msel f in acquiescence to M. Allen's wshes (TRT 802). During the
sentenci ng hearing, M. Hooper told the court that he was foll ow ng
M. Allen's wishes to not present any mtigation and that, noreover,
M . Hooper had no mtigation to present anyway because M. Allen
woul d not cooperate or provide information relative to mtigation
(TRT 801-02, 804). At no tine during the sentencing hearing did the
trial court make any inquiry of M. Allen regarding his desire not to
present mtigation during the sentencing hearing (TRT 804-10).
Furthernore, as the record reflects and as this Court held on direct
appeal :

Al t hough t he j udge asked def ense counsel whet her
he had informed Allen about the statutory
mtigating factors available, there was no
i ndi cation that counsel hadinvestigated Allen's
background or history to determ ne whether
particular mtigating evidence was avail abl e.
Counsel also made no proffer of mtigating

evi dence that could be presented to the court.

Al len, 662 So. 2d at 329.



1. COUNSEL’ S FAI LURE TO CONDUCT ANY
| NVESTI GATI ON | NTO M Tl GATI ON PRECLUDED
A KNOWN NG AND VOLUNTARY WAI VER OF M TI GATI ON

In Deaton v. Dugger, 635 So. 2d 4 (Fla. 1994), the Florida

Suprene Court granted a resentencing on nearly identical facts. The
defendant in that case also waived his right to testify and to cal

W thesses to present mtigation at the penalty phase. However, the
wai ver was not knowi ng and voluntary because trial counsel failed to
i nvesti gat e:

In this case, the trial judge found that
Deat on had waived the right to testify and the
right to call witnesses to present evidence in
mtigation, but concluded that, because his
counsel failed to adequately investigate
mtigation, Deaton's waiver of those rights was
not knowi ng, voluntary, and intelligent. The
rights to testify and to call w tnesses are
fundanmental rights under our state and federa
constitutions. Although we have held that a
trial court need not necessarily conduct a
Faretta type inquiry in determning the
validity of any waiver of those rights to
present mtigating evidence, clearly, the
record nust support a finding that such a
wai ver was know ngly, voluntarily, and
intelligently nade.

635 So. 2d 4, 8 (1994) (citation omtted). Because M. Hooper
conducted no investigation to uncover the existence of mtigation,
M. Allen did not know ngly and voluntarily waive his right to
present such evidence.

In Battenfield v. G bson, 236 F.3d 1215 (10th G r. 2001), the

deat h- sent enced def endant appeal ed the denial of his federal habeas
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petition challenging his state conviction and argued that, although
he told the state trial court and his trial counsel that he did not
want to present any mtigating evidence, he nonethel ess did not
knowi ngly and intelligently waive his right to do so. He specifically
argued that his trial counsel was ineffective for not discovering and
presenting any mtigating evidence and that, prior to his purported
wai ver of mtigation, neither his trial counsel nor the trial court
adequately informed himof the nature or purpose of mtigating
evidence. See id. at 1226. After first finding that trial counsel was
ineffective for conducting no penalty phase investigation, the Tenth
Crcuit concluded that counsel’s failure to investigate “clearly
affected [counsel’s] ability to conpetently advi se [the defendant]
regardi ng the nmeaning of mtigation evidence and the availability of
possible mtigation strategies.” 1d. at 1229. Additionally, the court
found that the trial court’s questioning of the defendant regarding
hi s decision to waive was inadequate. 1d. at 1231. The court
di sagreed with the state courts’ conclusion that the defendant’s
wai ver was vol untary:

[T]he record is clear that [trial counsel] did

not adequately apprise [the defendant] of the

meani ng of mtigation evidence or what particul ar

mtigating evidence was avail able in his case.

Further, it is apparent the trial judge fail ed,

at the tinme he questioned [t he defendant] on t he

record, to ensure that [the defendant] had

sufficient information to know ngly waive his

right to present mtigation evidence [footnote

omtted]
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Id. 1232. The court held that in deciding whether the defendant
knowi ngly waived his right to present mtigating evidence:

: it is necessary toreviewseveral factors,

i ncluding the investigative efforts of defense

counsel prior to the beginning of the penalty

phase, hi s penalty phase strategy, the advi ce he

rendered to [the defendant] prior to [the

defendant]'s alleged decision to waive the

presentation of mtigating evidence, and the

trial court's examnation of [the defendant]

regarding his all eged waiver.
Id. at 1227. The court concluded that the defendant did not know ngly
and voluntarily waive his right to present mtigation because (1)
trial counsel failed to investigate penalty phase mtigation and (2)
the trial court failed to conduct an adequate colloquy to determ ne
that the defendant had a proper understanding of the general nature
of mtigating evidence or the specific types of mtigating evidence
that m ght be available for presentation, and failed to adequately
determ ne that the defendant had been provided sufficient information
fromhis trial counsel to nake a knowi ng decision. See Id. at 1226-
34.

M. Hooper's duty to investigate M. Allen's background for

mtigation was not obviated by M. Allen's expressed desire to waive

mtigation. InBlancov. Singletary, the court expl ai ned counsel's duty

in such a situation
[ A] defendant's desires not to present mtigating
evi dence do not term nate counsel's
responsi bilities duringthe sentencing phase of

37



a death penalty trial: "The reason | awers may
not “blindly follow such command is that
al though the decision whether to use such
evidence is for the client, the |awer nust
eval uat e potenti al avenues and advi se the cli ent
of those offering potential nerit."

The ul ti mat e deci si on t hat was reached not
to call wtnesses was not a result of
i nvestigation and eval uati on, but was instead
primarily a result of counsels' eagerness to
| atch onto Bl anco's statenents that he did not
want any w tnesses called. |Indeed, this case
poi nts up an addi ti onal danger of waiting until
after a guilty verdict to prepare a case in
mtigationof the death penalty: Attorneysrisk
that both they and their client will nentally
throw in the towel and |ose the willpower to
prepare a convincing case in favor of a life
sent ence.

943 F.2d 1477, 1502-03 (11th Gir. 1991).

The law clearly states that "a defendant's desires not to
present mtigating evidence do not term nate counsel s’
responsibilities during the sentencing phase of a death penalty
trial." Blanco, 943 F.2d at 1502. Eleventh Circuit case law rejects
the notion that a |l awer may "blindly follow' the comrands of the
client.

Eut zy v. Dugger, 746 F. Supp 1492, 1499 (N.D. Fla. 1989), aff'd, No.

89-4014 (11th Cr. 1990) (quoting

Thonpson v. Wai nwright, 787 F. 2d 1447 (11th Cr. 1986). As the Eutzy

court expl ai ned:

Al though a client's wi shes and directions may
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limt the scope of an attorney's investigation,
they will not excuse a lawer's failure to
conduct any investigation of a defendant's
background for potential mtigating evidence.
Id. at 1451; Thomas v. Kenp, 796 F. 2d 1322 (11th
Cr.), cert. denied, 479 U S. 996, 107 S. C
602, 93 L. Ed.2d 601 (1986); G ay v. Lucas, 677
F.2d 1086 (5th Gr. 1982), cert. denied, 461 U. S.
910, 103 S. Ct. 1886, 76 L. Ed.2d 815 (1983). At
amnimm alawer nust evaluate the potenti al
avenues of investigation and then advise the
client of their nerit. Trial counsel in this
case negl ected to performhis duty toinvestigate
and to discuss with his client the nerits of
alternative courses of action. Such neglect--
al beit because counsel expected a different
result--fell below an objective standard of
reasonabl eness, and as aresult, trial counsel's
representation fell outside the range of
conpet ent assi st ance.

Eut zy, 746 F. Supp. at 1499-1500 (enphasis added). M. Hooper's
decision to forego an investigation was unreasonable, particularly in
light of the fact that, as alleged by M. Allen in his notion (PCR
819), M. Allen's famly was available and willing to provide any
informati on concerning mtigation, records were easily avail abl e had
counsel sought them out, and powerful nental health evidence was
avai | abl e had counsel done an adequate investigation.

| n Thonpson v. Wainwight, 787 F.2d 1447 (11th Cr. 1986), the

El eventh G rcuit found counsel ineffective when facedw th a situation
simlar to both Eutzy and the instant case. The Thonpson court
expl ai ned t hat the reason | awyers may not "blindly foll ow' the commands
of their client is that "although the decision whether to use such
evidence in court is for the client, . . . the lawer first nust
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eval uate potenti al avenues and advise the client of those offering
possiblenerit." Id. at 1451 (citationsomtted). In M. Allen's case,
counsel clearly "decided not to investigate . . . [M. Alen's]
background only as a matter of deference” to M. Allen's wish. |d.
"Although [M. Allen's] directions may have limted the scope of
[counsel s'] duty to investigate, they did not excuse [counsels']
failure to conduct any investigation of his background for possible
mtigating evidence." |d.

M . Hooper's duty to prepare for the penalty phase di d not ari se
at the conclusion of the guilt phase so any suggesti on that he had no
penal ty phase responsi bility because he wit hdrewfromrepresentation
before the penalty phase actually beganis irrelevant. In fact, the
court only all owed one hour for penalty phase preparations so both
si des were expected to be preparedto proceeddirectly tothe penalty

phase. See Bl ake v. Kenp, 758 F. 2d 523, 533 (11th G r. 1985) ("It shoul d

be beyond cavil that an attorney who fails altogether to nmake any
preparations for the penalty phase of a capital nurder trial deprives
his client of reasonably effective assistance of counsel by the

obj ective standard of reasonabl eness."); Martin v. Maggio, 711 F. 2d

1273, 1280 (5th Cr. 1983)("defendant' s instructions that his | awers
obtain an acquittal or the death penalty did not justify his lawer's

failure to investigate the intoxication defense . . . uncounsel ed
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j ai | house bravado, w thout nore, shoul d not deprive a def endant of his
right to counsel's better-inforned advice.").

It is well-established that the failure to investigate a
client's background for mtigation constitutes the ineffective

assi stance of counsel. See Wllianms v. Taylor, 120 S. C. 1495

(2000); Rose v. State, 675 So.2d 567, 572-573 (Fla. 1996); M chael v.

State, 530 So.2d 929, 930 (Fla. 1988);

O Callaghan v. State, 461 So.2d 1354, 1355-56 (Fla. 1984); Baxter V.

Thomas, 45 F.3d 1501, 1513 (1ith G r. 1995);

St ephens v. Kenp, 846 F.2d 642, 653 (11th G r. 1988);

Thonpson v. Wainwight, 787 F.2d 1447, 1450-51 (11th G r. 1986);

Beavers v. Bal kcom 636 F.2d 114, 116 (5th Cr. 1981). Because of M.
Hooper’ s fail ure to conduct any background i nvestigation, M. Allendid
not knowwhat mtigating factors were avail abl e or what factors m ght
apply to his case. As aresult, M. Allen sinply did not knowwhat he
was wai vi ng, making his waiver unknow ng and involuntary.

The fact that M. Allenrepresented hinself at the penalty phase
isirrelevant to his counsel's duty to prepare for the penalty phase by

investigating M. A len's background for the presence of mtigation. In

Hanblenv. State, 527 So. 2d 800 (Fl a. 1988), the Fl ori da Suprene Court
consi dered how to bal ance the conpetent defendant's right to not
present mtigation with society's interest in the non-arbitrary

i nposition of the death penalty:
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[ That] all conpetent defendants have aright to

control their own destinies . . . does not nean
that courts of this state can adm ni ster the
death penalty by default. The rights,

responsi bilities and procedures set forthin our

constitution and st at utes have not been suspended

sinply because the accused invites the

possibility of a death sentence. A defendant

cannot be executed unless his guilt and the

propriety of his sentence have been establi shed

according to | aw.
Id. at 804 (enphasis added). In that case, the court concl uded t hat
despite the defendant's wi shes to waive mtigation, thetrial judge had
been apprised of famly, enploynent and crimnal history and
"protect[ed] society's interest in seeingthat the death penalty was
not i nposed inproperly.” Id. In order to prevent the arbitrary and
capricious inpositionof the death penalty, the Flori da Suprene Court
uphol ds wai vers of mtigationonly whenthe trial court is inforned,

contrary to the defendant' s desires, of the available mtigation. See,

e.q., Durocher v. State, 604 So. 2d 810 (Fla. 1992); dark v. State,

609 So. 2d 513 (Fla. 1992); Anderson v. State, 574 So. 2d 87 (Fl a.

1991); Petit v. State, 591 So. 2d 618 (Fla. 1992).

In this case, M. Hooper made no proffer of the avail able
mtigating evi dence because he negl ected t o conduct any i nvesti gati on.
Further, M. Allen affirmatively denied the existence of mtigation:

A lot of people, it has amazed ne, if
convi cted of sonething or had things happen in

their life -- | had a bad childhood or this
happened. Ladies and gentlenen, | was raised
right. | was raisedreal right. The val ues t hat
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was instilledinme at thetinme whichl nolonger

have at this tinme are probably the sane val ues

t hat each and every one of you received. | don't

stand here and say | had a bad hone.
(R 736-37). M. Allen al so deni ed t hat he ever had an al cohol or drug
problem(R 737). M. Allen nownmaintains in his notionthat eventhe
nmost cursory i nvestigation of his background woul d have reveal ed t he
presence of significant statutory and nonstatutory mtigati on (PCR821-
27) .

M. Alen alleges in his notion that a wealth of conpelling

mtigation evidence was not presentedtothe juryinviolationof M.

Allen"sright toafair andreliabl e sentencing required by the Ei ghth

Amrendnent (PCR822-29). See Wllians v. Taylor, 120 S. &. 1495 (2000);

Wodson v. North Carolina, 428 U. S. 280, 305 (1976); Furnman v. CGeorgi a,

408 U. S. 238, 309-10 (1972). Because of counsel's | ack of investigation
and preparation, M. Allen executed aninvalidwaiver of hisright to
present mtigation. Asaresult, thejudge andjury received awoefully
i nconpl et e personal portrait of the personthey convicted and sent enced
to die.

M. Allen assertsinhis notionthat M. Hooper was i neffective
for failingtoinvestigate M. Allen's background for mtigati on (PCR
822-29). As M. Hooper hinself explained:

| don't have any mtigating factors to present
si nply because -- he does not have the attitude
or spirit of uncooperativeness but herefusedto
provide me with mtigating factors. He also

repeatedly requested | not plead for hislifein
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this case.
(TRT 801). M. Hooper's explanationthat M. Allenrefusedto provide
himwith mtigating factors is i nadequate to excuse his failure to
investigate. It is not the client's responsibility to know what
mtigating factors apply to his case or to understand what in his
background constitutes mtigation. The client's uncooperativeness or
refusal to supply information is irrelevant to counsel's duty to

i nvestigate and prepare for the penalty phase. WIllians v. Taylor, 120

S. &. 1495 (2000). Cearly M. Hooper did not conduct a mtigation

i nvestigation because he |l atched onto M. Allen's desire to seek death

and “blindly followfed]” M. Allen’s wish not to present mtigation.
Beyond the guilt-innocence stage, defense counsel nust also

di scharge very significant constitutional responsibilities at the

sentenci ng phase of a capital trial. The Suprene Court has held that

in a capital case, "accurate sentencing information is an

i ndi spensabl e prerequisite to a reasoned determ nati on of whether a

def endant shall |ive or die [made] by a jury of people who may have

never nmade a sentencing decision.”

Gegg v. Georgia, 428 U.S. 153, 190 (1976) (plurality opinion). In

G egg and its conpani on cases, the Court enphasized the inportance of
focusing the sentencer's attention on "the particularized

characteristics of the individual defendant." Id. at 206. See al so

Roberts v. Louisiana, 428 U. S. 325 (1976);
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Whodson v. North Carolina, 428 U S. 280 (1976).

Counsel here did not neet rudi nentary constitutional standards.
As explained in

Tyler v. Kenp, 755 F.2d 741 (11th Gir. 1985):

In Lockett v. Onio, the Court held that a
def endant has the right to introduce virtually
any evidenceinmtigation at the penalty phase.
The evol ution of the nature of the penalty phase
of a capital trial indicates the inportance of
the [ sentencer] receiving accurate i nformation
regarding the defendant. Wt hout that
information, a [sentencer] cannot neke the
life/death decision in a rational and
i ndi vi dual i zed manner. Here the [ sentencer] was
givennoinformationtoaid[hin] inthe penalty
phase. The death penalty that resulted was t hus
robbed of thereliability essential to confidence
in that deci sion.

Id. at 743 (citations omtted).
No tactical notive can be ascribed to an attorney whose
om ssions are based on ignorance, see

Brewer v. Aiken, 935 F.2d 850 (7th Cr. 1991), or on the failure to

properly investigate or prepare. See

Kenley v. Arnontrout, 937 F.2d 1298 (8th G r. 1991);

Kimel man v. Morrison, 477 U. S. 365 (1986). See al so Rose v. State, 675

So. 2d 567 (Fla. 1995); Hldw nv. Dugger, 654 So. 2d 107 (Fla. 1995);

Deaton v. Dugger, 635 So. 2d 4 (Fla. 1994). M. Allen's sentence of

deathistheresulting prejudice. M. Allen assertsinhis notionthat
he can denonstrate a reasonabl e probability that the results of the
sentenci ng phase of the trial would have been different if the
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avai l abl e mtigation had been presentedtothe jury (PCR822-29). See
Strickland, 466 U. S. at 694. Furthernore, M. Hooper's failure to
investigate M. Allen's background during the ten nonths that he was
M. Allen' s |awer precluded M. Al lenfromknow ngly and voluntarily
wai ving hi right to present mtigation.

The trial court's finding that M. Allen was conpetent and
knowi ngly and voluntarily waived the right to counsel during the
penal ty phaseisirrelevant tothe validity of his waiver of mtigation

-- the relevant issue here is whether his purported waiver of

m tigation was know ng, voluntary, andintelligent. Deatonv. Dugger,

635 So. 2d 4 (Fla. 1994); Koon v. Dugger, 609 So. 2d 246 (Fla. 1993).

It cannot bethelawthat a pro se defendant's wai ver of mtigationis
necessarily and automati cal | y made knowi ng and vol untary by virtue of
the sol e fact that he wai ved counsel and is permtted to proceed pro
se. Evenif M. Al en was conpetent to wai ve counsel duringthe penalty
phase and did so knowi ngly and voluntarily, he still possessed his
constitutional right topresent mtigationuntil suchtineasthetrial
court made t he necessary inquiries to conclude that he know ngly and
voluntarily wai ved t hat separate and di stinct constitutional right. To
say that M. Allen's waiver of counsel also acted as a know ng and
vol untary wai ver of mtigation turns onits head the concept of what
constitutes a know ng and vol untary wai ver of a constitutional right.

"The purpose of the 'knowi ng and voluntary' inquiry . . . is to
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determ ne whether the defendant actually does understand the

si gni fi cance and consequences of a particul ar deci si on and whet her t he

decision is uncoerced." Godinez v. Mran, 509 U.S. 389, 401, n.12

(1993). In Boykinv. Al abama, 395 U. S. 238 (1969), the Suprene Court,

i ndiscussingacrimnal defendant's wai ver of constitutional rights,

hel d:

The requi renment that the prosecuti on spread
ontherecordthe prerequisites of avalidwaiver
is no constitutional innovation. In Carnley v.
Cochran, 369 U. S. 506, 516 [ 1962], we dealt with
a probl emof waiver of the right to counsel, a
Si xt h Anendnent right. W hel d: "Presum ng wai ver
fromasilent recordis inpermssible. Therecord
must show, or there nust be an allegation and
evi dence whi ch show, that an accused was of f ered
counsel but intelligently and understandably
rejectedthe offer. Anything!lessis not waiver."

We think that the same standard nust be
applied to determ ning whether aguilty pleais
vol untarily made. For, as we have sai d, a pl ea of
guilty is nore than an adm ssi on of conduct; it
is aconviction. [footnote omtted] |gnorance,
i nconpr ehensi on, coercion, terror, i nducenents,
subtle or blatant threats m ght be a perfect
cover-up of unconstitutionality.

Boykin, 395 U. S. 242-43 (enphasi s added). The Court noted that, for a

plea of guilty to be valid under the Due Process C ause,

S "an intentional relinquishment or
abandonment of a known right or privilege.'
Johnson v. Zerbst, 304 U S. 458, 464 (1938).
Consequently, if adefendant' s guilty pleais not
equally voluntary and knowi ng, it has been
obtained in violation of due process and is
t herefore voi d. Moreover, because a guilty plea
is an adm ssion of all the el enents of a formal

a7
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crimnal charge, it cannot be truly voluntary
unl ess t he def endant possesses an under st andi ng
of the lawin relation to the facts."

Boykin at 243, n.5 quoting McCarthy v. United States, 394 U S. 459, 466

(1969). Acapital defendant's right to present mtigation should be
afforded no | ess consi derati on when t he def endant desires to waive his
right to present such evidence.

M. Allen's waiver of his right to counsel during the penalty
phase di d not elim nate or make unnecessary the need for aninquiryto
determne if his decision to waive mtigation was know ng and
vol untary. For exanpl e, and by anal ogy, suppose a def endant wi shes to
represent hinself and plead guilty toacrine. After obtainingfromthe
def endant a valid waiver of counsel pursuant to Faretta, the trial
court could not thereafter constitutionally inpose ajudgnment of guilt
wi t hout conducting an additional and constitutionally sufficient
inquiry pursuant to Boykin. In other words, because there are two
di stinct constitutional rights sought to be waived (in M. Allen's
case, the right to counsel and the right to present litigationin a
capital trial), separate coll oqui es to assure the knowi ng and vol untary
wai ver of eachright are necessary. InM. Allen's case, the nere fact
t hat he waived his right to counsel at the penalty phase did not and
cannot substitute as establishing aknow ng and vol untary wai ver of his

right to present mtigating evidence.
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2. TRIAL COURT’ S FAI LURE TO | NQUI RE OF
MR ALLEN REGARDI NG HI S DECI SI ON TO
WAl VE M Tl GATI ON RENDERED WAI VER | NVALI D

Not only was M. Allen precluded fromknow ngly and vol untarily
wai ving the right to present mtigation as aresult of M. Hooper’s
decisiontoblindly followM. Allen’s wi shes, thetrial court failed
to conduct a constitutionally sufficient inquiry of M. Allen.
Consequent |y, the record contains no basisto conclude that M. Allen
knowi ngly and voluntarily waived mtigation.

M. Allen maintains in his notion that the trial court erred by
allowng M. Allen to waive the presentation of mtigating evidence
absent a constitutionally adequate inquiry into whether his decision
was knowi ng, intelligent and voluntary. M. Allen purportedly waived
a fundamental constitutional right: the right to present mtigating
evidence in a capital sentencing proceedi ng. See

Safflev. Parks, 110 S. . 1257, 1270 (1990) (Brennan, J., dissenting)

("The right toanindividualized sentencing determ nationis perhaps
the nost fundanmental right recognized at the capital sentencing
hearing."). See also

Eddi ngs v. &l ahoma, 102 S. C. 869, 876-77 (1982);

Lockett v. Ohio, 98 S. C. 2954, 2964-65 (1978);

Whodson v. North Carolina, 96 S. C. 2978, 2991 (1976);

Deaton v. Duqgger, 635 So. 2d 4 (Fla. 1993).
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Inlight of the fundanental nature of theright to present mtigation
i nacapital sentencing proceedi ng, significant and nmeani ngful inquiry
on the record into M. Allen's decision to waive mtigation was
requi red. See Deaton, 635 So. 2d at 8 (". . . the record nust support
a finding that such a waiver was know ngly, voluntarily, and
intelligently nmade.") As former Chief Justice Barkett wote in her
di ssent in Anderson:

The decision to waive the right to present
witnessesinmtigationcarrieswithit the nost
dire consequences possible under the law --
failure to present mtigating testinony my
anount to virtually a life-or-death deci sion.
The decision to waive the right to present
mtigating testinony in a capital case is of no
| ess significance than the decision to plead
guiltytoacrinme. Any other concl usion woul d be
i1l ogical and woul d produce absurd results. For
exanple, atrial court is required by Boykin [v.
Al abama, 89 S. C. 1709 (1969)] to conduct a
recordinquiry of adefendant's guilty pleato a
first-degree m sdeneanor charge of crimnal
m schief, section 806-13(1)(b)(2), Florida
Statutes (1989), but the sane trial court would
not have to hold the sane inquiry when the
defendant is facing a sentence of death in the
el ectric chair when he wai ves his right to put on
mtigating evidence in the penalty phase of a
capital case.

Anderson, 574 So. 2d at 96-97 (Barkett, J., concurring in part and
dissenting in part). Due to the trial court’s lack of inquiry, the
record contains no support to conclude that M. Al en know ngly and
voluntarily waived mtigation. M. Allen s purported waiver of

mtigationisthereforeinvalid. See Deaton; see also Battenfield, 236
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F.3d 1215 (10th Gr. 2001)(trial court’s limted inquiry into
def endant’ s deci sionto waive mtigation, when conbi ned with counsel’s
failuretoinvestigate mtigation, renderedthe defendant’s purported
wai ver invalid).

At the penalty phase proceedi ngs, rather than a careful record
inquiry to determ ne whether M. Allen knowi ngly, intelligently and
voluntarily waived hisright topresent mtigatingevidence, thetrial
court questioned M. Allenonly on hisw shtorepresent hinself (TRT
662-74). M. Allen was never questioned about his decision to waive
mtigation, which, according to M. Hooper's representation to the
court, had been made before M. Hooper's notionto w thdraw(TRT 660).
As di scussed, supra, thetrial court'sinquiryintoM. Allen'swishto
represent hinself is not asubstitute for aninquiry regardinghis w sh
towaive mtigation. Infact, the experts who found M. Al |l en conpet ent
torepresent hinself didnot knowthat he intended to waive mtigation
and request the death penalty (TRT 688, 694). Furthernore, at the
sent enci ng heari ng, when M. Allen, whil e represented by counsel, again
decided to present nomtigation, thetrial court never once inquired
of M. Allen regarding his decision (TRT 779-812).

The trial court failed to inquire into M. Allen' s waiver of
mtigation evidence, and counsel failed to conduct an adequate
i nvestigation which was necessary to fully informM. Allen of his

| egal rights and options, thus making it inpossible for hi mto nmake
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rational choi ces regardi ng hi s case. Counsel was al soineffective for
failing to advise the court of its obligation to conduct an i nquiry
regarding M. Allen's purported wai ver of mtigation evidence. As a
result of these errors the outcone of M. Allen's sentencing was
materially unreliable and no adversarial testing.

3. LONER COURT' S FI NDI NG OF PROCEDURAL BAR ERRONEQUS

The | ower court ruled that both Claimlll and CaimVl were
procedural |y barred because, accordingtothelower court's order, the
i ssue was "raised on direct appeal and decided adversely to the
Def endant” (PCR 1077; see PCR 1076-77; 1080). As aresult, the | owner
court never addressed the nerits of M. Allen's claimthat he di d not
knowi ngly and voluntarily waive his right to present mtigation. A
reviewof theissueraisedon direct appeal, however, reveal s that the
i ssue of whet her or not M. Al len know ngly and voluntarily wai ved hi s
right topresent mtigation evidence was not deci ded on di rect appeal
and, therefore, M. Allen should not be precluded fromraising the
issue in his notion for post-conviction relief.

The i ssue deci ded on di rect appeal was whet her thetrial court had
erred in accepting M. Allen's waiver of mtigation evidence by not

foll ow ng the procedure set forth in Koon v.Dugger, 619 So. 2d 246

(Fla. 1993). See Allen, 662 So. 2d at 328-29. M. Allen's appellate
counsel argued that M. Allen's waiver was invalid because "[t] he

record[ ] fails toreflect that the requirenents of Koon were net."
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Initial Brief, p.30; seealsolnitial Brief at p.17 ("Thetrial court
erred in failing . . . to conduct an inquiry of the defendant in
conformty with the requirenents of" Koon.). On direct appeal, this
Court decided only this limted issue and did not reach the question
now r ai sed on post -convi cti on of whether or not M. Allen's wai ver of
mtigation was knowi ng and voluntary. See

Allen at 329 (“We find the procedure established in Koon

i napplicabletothiscase. . . ."; "Because t he Koon procedur e was not
applicable either during the penalty proceedi ng before the jury or
during t he sent enci ng proceedi ng before the judge, we find no error on
thispoint."). M. Allendidnot (and coul d not, seeinfra, ref. bel ow

to Battenfield factors) argue on direct appeal the nore basic issue

t hat he nowrai ses in his Second Anrended Moti on to Vacate: Irrespective
of whether or not thetrial court foll owed procedural requirenents of
Koon, M. Allen did not knowi ngly and voluntarily waive his right to
present mtigation evidence to the jury or to the sentencing judge.
An anal ysis of this Court's opinion on direct appeal plainly
reveal s that this i ssue was not deci ded on direct appeal. On direct
appeal , this Court first addressed whet her t he Koon procedure applied
when M. All en purportedly waived mtigationduringthe penalty phase
proceedings infront of thejury. The Court concl uded t hat Koon di d not
applytoM. Allen's purported wai ver of mtigationduringthe penalty

phase because, sincethetrial court had concluded that M. Allen had
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voluntarily wai ved his right to counsel duringthe penalty phase, M.
Allen, inhis prosecapacity, sinply decided not to present mtigating

evidence to the penalty phase jury. See All en at 329 citing Hanbl en v.

State, 527 So. 2d 800 (Fl a. 1988). The Court next exam ned whet her Koon
applied when M. Allen purportedly waived the presentation of
mtigation to the judge during the sentencing hearing. In analyzing
t hi s aspect of the procedure, the Court noted that, unlikethe penalty
phase in which M. Allen appeared pro se, trial counsel represented M.
Allen during the sentencing hearing. See Allen at 329. Wile
acknow edging that thetrial court's inquiry at the sentencing hearing
"arguably fell short of" the Koon procedure, the Court affirmed the
deat h sentence based on the Court's sole conclusion that the Koon
procedure di d not apply during the sentenci ng heari ng because Koon was
not applicable to M. Allen's case since Koon did not becone final
until rehearing was deni ed over three nonths after the trial court
sentenced M. Allen. Seeid. Nowhereinthis Court's opinion ondirect
appeal did the Court conclude that M. Allen's decision to waive
m tigati onwas knowi ng and vol untary. The | ower court's determ nati on
that thisissue, includingtheinter-relatedissueof trial counsel's
i neffectiveness, was procedurally barred, is erroneous.

In order to determ ne whether or not M. Allen know ngly and
voluntarily waived his right to mtigation, the follow ng factual

i ssues nust be determned: (1) the investigative efforts of defense



counsel prior to the beginning of the penalty phase; (2) counsel's
penal ty phase strategy; (3) counsel's advice rendered to M. Allen
prior to his decisiontowaivethe presentation of mtigating evidence;
and (4) the trial court's examnation of M. Allen regarding his

all eged wai ver. See Battenfield, 236 F.3d at 1227. Arguably, the

current recordonits face strongly suggests that, considering these
factors, M. Allen's waiver was not know ng or voluntary. The current
record al ready establishes that thetrial court conducted noinquiry of
M. A lenregarding his decisiontowaivemtigation. Furthernore, M.
Hooper's statenents on the record suggest that he conducted no
i nvesti gati on what soever i nto possible mtigationbecause M. Allen had
told Hooper he did not wish to pursue mtigation. M. Hooper's
statenents also indicate that his penalty phase "strategy" was
nonexi stent for the sane reason: that M. Allen indicated he did not
want to present mtigationandinfact ask to be executed. On the ot her
hand, therecordcontainslittleindicationof what M. Hooper advi sed
M. Allenprior toM. Allen's purported waivers. I nsum therecord on
its face strongly suggests that he did not know ngly and voluntarily
wai ve and under no reasonabl e viewof therecordrefutes the claim See

e.g. Gaskin. Inlight of the factual devel opnent required to properly

determ ne the i ssue, an evidentiary hearingis required. For this sane
reason (the need for further factual devel opnent), this Court coul d not

have determ ned on direct appeal whether the waiver was know ng and
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vol untary had the Court even attenpted to do so, which it did not.

Even assum ng, arguendo, that M. Allen's purported wai ver of his
right to counsel during the penalty phase rendered a non-issue any

cl ai mthat he did not validly waive mtigationduringthe penalty phase

(an argunent that M. Allen does not agree with and contends is
erroneous under the |law, see supra), as the Court noted on direct

appeal, M. Allen was indeed represented by counsel during the

sent enci ng hearing before the judge. Therefore, his previ ous wai ver of

counsel for purposes of the penalty phase coul d have had no possi bl e
ef fect on his wai ver of mtigationduringthe sentencing hearing. Wile
t he Court deci ded on direct appeal that thetrial court didnot err in
followng the Koon procedure when M. Allen purportedly waived
mtigation during the sentencing hearing, the Court clearly did not
address the i ssue of whether M. Allen's purported wai ver duringthe

sent enci ng hearing was knowi ng and vol untary.

4. TRIAL COUNSEL’ S FAI LURE TO | NVESTI GATE

AND DI SCOVER M Tl GATI ON RENDERS HI S DEATH

SENTENCE ARBI TRARY AND CAPRI Cl QUS UNDER

THE ElI GHTH AMENDMENT AND PRECLUDED

PROPORTI ONALI TY REVI EW

M. Allen further asserts in his notion that trial counsel's

ineffectiveness in failing to di scover and present mtigation also
precluded the trial judge fromfulfilling his duty to M. Allen to
conduct an i ndependent eval uati on of the evi dence, the aggravating and

mtigating factors, and give great weight to the jury's sentencing
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verdict (PCR827-29). See Porter v. State, 723 So. 2d 191 (Fl a. 1998).
In fact, this is one of the bedrock principles of death penalty

jurisprudence. InProffitt v. Florida, 428 U. S. 250 (1976), t he Suprene

Court explained that, in response to Furman v. Georgia, 408 U. S. 238

(1972), the Florida legislature adopted a new statutory schene
providingthat i f adefendant is found guilty of acapital offense, "a
separate evidentiary hearingis held beforethetrial judgeandjuryto
determ ne his sentence.” 1d. at 248. Foll ow ng a deci sion by thejury
as to the reconmmended sentence, "[t]hetrial judgeis alsodirectedto
wei gh t he statutory aggravating and mtigating circunstances when he
determ nes the sentence to be inposed on a defendant.” |[d. at 250.

I ncarrying out the constitutional obligationunder Proffitt to
assess t he appropri at eness of the deat h penalty, the Suprene Court was
very specificinexplainingthat inorder to be constitutional, adeath
sentence nust be the result of a consi dered and sober wei ghi ng process
by the trial judge:

The sentencing authority in Florida, the trial
judge, is directed to weigh eight aggravating
factors against seven mtigating factors to
determ ne whether the death penalty shall be
i nposed. This determnationrequires thetrial
judge to focus on the circunstances of the crinme
and the character of the defendant. He nust,
inter alia, consider whet her t he def endant has a
prior crimnal record, whether the defendant
acted under duress or under the influence of
extrene nental or enotional disturbance, whet her
the defendant's role in the crine was that of a
m nor acconplice, and whether the defendant's
yout h argues i n favor of a nore |l eni ent sentence
t han m ght ot herwi se be i nposed. The trial judge
must also determne whether the crine was

57



commtted in the course of one of several
enuner ated fel oni es, whether it was commtted for
pecuniary gain, whether it was commtted to
assi st or to prevent al awful arrest, and whet her
t he cri me was especi al |l y hei nous, atrocious, or
cruel. To answer these questions, . . . the
sent enci ng judge nust focus on the individual
characteristics of each homcide and each
def endant .

Id. at 251-52 (enphasi s added). This Court has repeatedly reiterated
that, "'notw thstanding the jury's recommendati on, whether it be for
life inprisonment or death, the judge is required to make an

i ndependent determ nati on, based on the aggravating and mtigating

factors.'" Muhammad v. State, 782 So. 2d 343, 362 (Fla. 2001) guoti ng

G ossman v. King, 525 So. 2d 833, 840 (Fla. 1988). The trial court was

precluded from fulfilling this constitutional duty because no
mtigation evidence was presented for his consideration.

Had trial counsel conducted a thorough investigation into M.
Al |l en' s background, he woul d have di scovered conpelling mtigating
evi dence whi ch woul d have precl uded a sent ence of death. Both statutory
and nonstatutory mtigating factors were readily supportabl e, yet they
wer e not argued during the penalty phase because the i nformati on had
never been gat her ed.

Adifferent yet equal |y conpel | i ng probl emwas al so caused by M.
Hooper' s failure to conduct a penal ty phase i nvestigation: This Court
was precl uded fromconducti ng a neani ngful proportionality reviewon

di rect appeal. On direct appeal, the Court recogni zed this potenti al
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probl em but concluded that "a valid waiver of mtigation does not
preclude this Court from conducting the required proportionality
review." Allen, 662 So. 2d at 331(enphasi s added).

First of all, as argued, supra, and as M. All en argues he can
establish at an evidenti ary hearing, his purported waiver of mtigation
was not valid. Secondly, this Court recently in Mihamad re-visitedthe
i ssue when the Court considered on post-conviction the defendant's
wai ver of mtigation evidence:

In all capi tal cases, this Court IS
constitutionally required "to engage in a
t houghtful , deliberate proportionality reviewto
consider thetotality of circunstances in a case,
and to conpare it with other capital cases.™
Porter v. State, 564 So. 2d 1060, 1064 (Fl a.
1990); seee.q., Ubinv. State, 714 So. 2d 411,
416 (Fla. 1998); Tillman v. State, 591 So. 2d
167, 169 (Fla. 1991). This case provides a
perfect exanpl e of why the defendant's failureto
present mtigatingevidence nmakes it difficult,
if not inpossible, for this Court to adequately
conpare the aggravating and mtigating
circunstances in this case to those present in
ot her death penalty cases.

Muhammad, 782 So. 2d at 364- 64(enphasi s added). The Court then noted
t hat due to the defendant's waiver of mtigation, mtigation in the
form of evidence of "an extrenely difficult childhood" and nental
heal t h probl ens was never presented. Seeid. at 364. This Court "cannot
permt this constitutional obligation [to engage in a thoughtful,
deli berate proportionality review to consider the totality of

circunstances in a case and conpare it with others] to be thwarted by
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t he def endant’'s own acti ons or i nactions."” Mihammad at 369 (Pari ent e,
J., specially concurring). G venthe abundant and conpelling mtigation
evi dence t hat was avai |l abl e but not presented by M. Hooper (see PCR
821-29), this Court was precluded from performng a reliable

proportionality review See Mihamad. Moreover, the trial court was

precl uded fromperformngits duty to conduct an i ndependent revi ew of
t he aggravating and mtigating factors before deci di ng whet her or not

to order that M. Allen be executed.
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PO NT IV

ERROR TO DENY EVI DENTI ARY HEARI NG ON
THE DENI AL OF MR ALLEN S RIGHT TO
COMPETENT MENTAL HEALTH ASSI STANCE

The | ower court erred by sunmarily denying M. Allen’s clains
that M. Allen was deni ed the effective assi stance of counsel at the
gui Il t and penal ty phases of his trial becausetrial counsel failedto

obt ai n an adequat e nent al heal t h exam nati on. See Second Anended Mt i on

to Vacate pp.59-66; (PRC 806-13). Because M. Allen's claimis
sufficient toestablishabasisfor relief and because the record does
not conclusively refutethe claim thelower court shoul d have grant ed

an evidentiary hearing on this claim See Gskin.

The | ower court's order denying M. Allen's claimis erroneous
Wi th respect tothe court'srulingthat M. Allen was not entitledto
a hearing on his claimthat, due to the ineffective assistance of
counsel, he was denied his right to expert nmental health assistance
during the penalty/sentencing phase of the trial. The | ower court
deni ed the cl ai mon t he basi s that "the cl ai mi s purely concl usory and
does not al | ege specific facts" and because t he noti on does not "assert
that he was insane or inconpetent at the tinme of the crime or
sentenci ng" (PCR1071). The court al so nade t he whol | y unsupported, and
| egal Iy erroneous finding that "[t] he Defendant's nental condition
becane a consi deration only after Counsel noved to wi t hdraw based on
t he Def endant' s expressed desire to represent hinself inthe penalty
phase and seek the death penalty” (PCR 1074) (enphasis added).
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Contrary to the concl usion of thelower court, M. Allen's Second
Amended Motionto Vacate al | eges specific facts that, if proved, woul d
entitle himtorelief. M. Allen all eges that, because trial counsel
failedtoinvestigate and di scover information "needed in order [for a
nment al heal th expert] to render a professionally conpetent eval uation",
trial counsel failedtoprovide M. Allenw th conpetent nental health
assi stance and, further, that counsel's failureinthis regard deprived
t he judge and the jury of being able to determne M. Allen's nental

condi tion (See Second Arended Mbtionto Vacate, pp. 61-2; PCR808-09).

Furthernore, the claimas witten specificallyincorporated all other
al | egations and factual matters contai ned el sewhere inthe notion (see

Second Anended Motion to Vacate, p.59, PCR 806), and therefore the

cl ai mincludes M. Allen's clai mthat specific and significant nental
heal t h-rel at ed background i nf or mati on exi st ed but was not i nvesti gated
or di scovered by trial counsel (PCR821-29). M. Alleninfact all eges
that trial counsel did nomtigationinvestigationat all (PCR821).
Trial counsel was i neffective for not discoveringthisinformation and
providing it to a nmental health expert. Therefore, contrary to the
| ower court'sruling, thisclaimstates asufficient claimfor relief.

By ruling that M. Allen's nental condition did not becone a
considerationuntil "only after” trial counsel novedto w thdraw, the
| ower court wongly inplies that trial counsel did not have

responsibility toinvestigate the state of M. Allen's nental health
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prior to that tine (see PCR 1074) (enphasis added). This is sinply
incorrect. As M. Allen contends in his notion, trial counsel had the
| egal dutytoinvestigate M. Allen' s nental health at the outset, | ong
before the time of trial, because Florida |l awnmade his nmental health

relevant to the proceedings. See PCR 806, 811; Ake; Mauldin v.

Wai nwight, 723 F.2d 799 (11th Cir. 1984).

Moreover, the lower court'srulingthat M. Allen's nental health
becane an issue "only after" M. Allen expressed his wish to be
execut ed constitutes an unsupported factual assertionwhichillustrates
exactly why M. Allenisentitledtoanevidentiary hearing. M. A len
all eges as a fact that, giventrial counsel's contact wwth M. Allen
for the ten nonths |leading up to the tine of trial, trial counsel
"shoul d have real i zed t hat a nental heal t h eval uati on was necessary for
bot h phases of thetrial" (PCR811). The |l ower court's ruling advances
a purely factual position that this allegation is not true. Yet,
nothingintherecord supports thelower court's assertion or refutes
M. Allen' s contra assertion. The record does not reveal anythi ng about
the nature of M. Allen's pre-trial contact wwth trial counsel. The
| ower court's assertion that M. Allen's nental health was not a
consideration until the point at which he expressed a desire to
represent hinself and seek the death penalty is erroneous.

The | ower court also erred by denying without a hearing M.

Allen's claimthat M. Allen was denied a neani ngful adversari al
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testingof theinformationrelieduponbythetrial court todeterm ne
that M. All en was conpetent to represent hinself at t he penal ty phase.
M. Allenclains that trial counsel rendered i neffective assi stance by
not advising M. Allen, inhis capacity as standby counsel, toinquire
intothe qualification of one of the experts who conduct ed a conpet ency
evaluation. M. Allen alleges that post-conviction counsel has
di scovered that Dr. Wl fe was not alicensed psychol ogist inthe State
of Florida (PCR812) andthat failuretoinpeach Dr. WIlfe or object to
his testinony on this ground rendered the trial court's conpetency
finding unreliable. The |l ower court rejected this claimand reasoned
that M. Allen stipulated to his expertise (PCR 1075). This does not
address the claimthat trial counsel failedin his duty to advise M.
Al l en. The | ower court alsoruled onthe basisthat "[a]lthoughit is
not clearly statedinthe record, one can assune t he Def endant becane
famliar with Dr. Wl fe's qualifications by consulting with standby
Counsel . . . ." (PCR1075). As evident by the |l ower court's resort to
assunptions, the record does not reveal at all what M. Allen or
standby counsel knew about Dr. Wl fe's qualifications or what, if
anyt hi ng, standby counsel told M. allen in this regard. The | ower

court shoul d have granted an evidentiary hearing.



PO NT V

ERROR TO DENY EVI DENTI ARY HEARI NG

ON CLAIM THAT MR. ALLEN | NNOCENT

OF THE DEATH PENALTY

The [ ower court erredinsummarily denying M. Allen's cl ai mt hat
but for the presentation of false testinony by the State and the
i neffective assistance of trial counsel, M. Allen wuld have been
foundineligiblefor the death penalty. (See Second Anmended Mbtionto
Vacate d ai mV; PCR842-51). The | ower court incorrectly ruledthat the
i ssues were raised and decided on direct appeal, and, therefore,
procedurally barred (PCR 1078-79).
The [ ower court incorrectly ruledthat M. Allen' s claimthat the

HAC aggr avat or does not apply to his case was procedural |y barred. M.
Allenclains that the State know ngly presented fal setestinonyinthe
formof Dr. Nelns' testinony that thevictimbledtodeathwthinl1l5to
30 mnutes as aresult of the knife wound to her carotid artery and
t hat she woul d have remai ned conscious for thefirst 15 mnutes of this
period (PCR 844-45). M. Allen also clains that trial counsel was
ineffective for failing to chall enge this evidence by presenting an
i ndependent pat hol ogi st totestify that it isinpossiblefor aperson
whose carotid artery is sl ashed to take 30 m nutes to bl eed to death
and that it was inpossible for the victimin this case to have been
consci ous for 15 of those m nutes (PCR845). He al soclains that tri al

counsel was ineffective for failing to object to Dr. Nelns' opinion
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testinmony that the victi mwas conscious for the first 15 m nut es when
Nel ns' qualified his opinion as being "just a guess" (PCR 845; TRT
420) .

The prosecutor reliedonDr. Nelns testinony tourgethejuryto
vote for death (TRT 728-29). He al sourgedthe trial court to consider
Nel ms' testinony as a basis to inpose the death penalty (TRT 796-97).
Most inportantly, thetrial court didindeedspecificallyrelyonthis
testinmony tojustify the death penalty andthis Court simlarlyrelied
onthis testinony to upholdthe HAC aggravator. See Al l en, 662 So. 2d
at 330-31.

The record does not at all refute, nuch | ess concl usively so, M.
Allen's clains related to the i nposition of the HAC aggravator. See

e.q. Gaskin. Thelower court's conclusionthat M. Allen's HACrel at ed

clains are procedural ly barred i s erroneous. The | ower court justifies
its conclusion nerely by pointing out that this Court rejected M.
Al'l en' s argunent on direct appeal that thetrial court erredinfinding
t he HAC aggravator in light of Dr. Nelns' testinony that his opinion
that the victi mwas conscious for 15 m nutes was just "a guess" (PCR
1078-9; see M. Allen's initial brief on direct appeal pp.53-9).
First of all, M. Allen did not and could not raise on direct
appeal, and this Court did not address on direct appeal, the i ssue of
the State's presentation of false testinony or trial counsel's

ineffectivenessinfailing present evidence and chal | enge Dr. Nel ns'
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testimony. These are clains that cannot be decided absent an
evidenti ary hearing. Secondly, whil e appel | at e counsel argued on di rect
appeal that the trial court erredin finding HAC based on Dr. Nel ns'
mere "guess" that the victi mremai ned conscious for fifteen m nutes,
t he i ssue had not been preserved because trial counsel did not object
to Nel n8' "guess"” testinony. Not surprisingly, because trial counsel
did not object and preserve the issue, this Court did not at all
address this issue (Nelns' "guess") on direct appeal. The Court
literally ignored the argunent made on direct appeal when the Court,
wi t hout even nentioni ng that Nel ns' opi ni on was nerely a "guess", found
in support of its decision to affirmthe HAC findi ng, "The nedi cal
exam ner also testified that she woul d have renai ned consci ous for
fifteen mnutes after the artery was severed."” Allen at 331. It is
exactly trial counsel's failureto object to Nelns' opinionbasedona
"guess" that M. Allen now raises this issue on post-conviction as
constituting ineffective assistance of counsel. To say that the HAC
related clains are procedurally barred is erroneous.

The | ower court also erred when it sunmarily denied M. Allen's
cl ai mt hat he has been deni ed a neani ngful proportionality review(PCR
1079-80) (see PCR 849-51). M. Allen clains that due to the fact that
significant and conpel ling mtigation evidence was avai |l abl e but not
present ed, he was deni ed his constitutionally  required proportionality

review (PCR849). See (mtigation not presented set forth at PCR821-
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29). The | ower court denied this claimfor the sole reason that this
Court on direct appeal held that M. Alen's "valid waiver of
m tigation does not preclude this Court fromconducting the required

proportionality review. See Hanblen v. State, 527 So. 2d 800 (Fl a.

1988)]." See (PCR1079-80) (| ower court's summary deni al quoting Al l en
at 331.

The | ower court's sunmary deni al onthis issue nust be reversed.
First of all, asarguedinPoint Ill, supra, M. Al en can establish at
an evidentiary hearingthat his purported wai ver of mtigation was not
valid. Secondly, the portion of Hanbl en relied upon by this Court on
di rect appeal and, subsequently, by the lower court inits summary
deni al of CaimV, has since been di sapproved of by a majority of the

Court. In Muhanmmad v. State, 782 So. 2d 343 (Fl a. 2001), the def endant

wai ved mitigation. The majority of this Court re-visitedtheissue of
the effect of a waiver of mtigationonthe Court's constitutionally
mandat ed proportionality review. | n Hanbl en, and on di rect appeal in
M. Allen' s case, the Court held that a waiver of mtigation does not
preclude a proportionality review However, in Mihammad, the Court
apparently reconsidered its position and hel d:

In all capi tal cases, this Court IS
constitutionally required "to engage in a
t houghtful , deliberate proportionality reviewto
consider thetotality of circunstances in a case,
and to conpare it with other capital cases.™
Porter v. State, 564 So. 2d 1060, 1064 (Fl a.
1990); seee.qg., Ubinv. State, 714 So. 2d 411,
416 (Fla. 1998); Tillman v. State, 591 So. 2d
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167, 169 (Fla. 1991). This case provides a
perfect exanpl e of why the defendant's failureto
present nmtigatingevidence nakes it difficult,
if not inpossible, for this Court to adequately
conpare the aggravating and mtigating
circunstances in this case to those present in
ot her death penalty cases.

Muhammad, 782 So. 2d at 364- 64 (enphasi s added). The Court then noted
t hat due to the defendant's waiver of mtigation, mtigation in the
form of evidence of "an extrenely difficult childhood" and nental
heal t h probl ens was never presented. Seeid. at 365. This Court "cannot
permt this constitutional obligation [to engage in a thoughtful,
deli berate proportionality review to consider the totality of
circunstances in a case and conpare it wwth others] to be thwarted by
t he def endant’'s own acti ons or i nactions."” Mihamad at 369 (Pari ent e,
J., specially concurring). G venthe abundant and conpelling mtigation
evi dence t hat was avai |l abl e but not presented by M. Hooper (see PCR
821-29), this Court was precluded from performng a reliable
proportionalityreviewin M. Allen's case. Thisis especiallytruein
I ight of the incorrect application of the HAC aggravator, which, as
di scussed supra, M. Allen now clains he can establish given the
opportunity at an evidenti ary hearing. The | ower court's order denyi ng
CaimV of M. Allen's Second Anended Mdtion to Vacate should be
reversed.
PO NT VI

Error To Deny Evidentiary Hearing
On daimThat Trial Counsel Failed
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to Challenge State's Evidence and
bj ect to Unconstitutional Jury
| nstructions

The | ower court erred by denying M. Allen's clains as set forth
Second Anended Mbtion to Vacate pp. 92 (PCR829-39). Specifically, the
| ower court erred by denyi ng wi thout a hearing M. Allen's cl ai mt hat
trial counsel was ineffective for failing to chall enge the evi dence
presented by the State during sentencing hearing in which the State
called witnesses in an attenpt to refute M. Allen's penalty phase
cl osi ng st at enent suggesti ng t hat anot her person comm tted t he nurder.
See (PCR 833-4). Detective Qover testifiedthat the Buccaneer Lodge
di d not have any records showi ng that M. Allen had regi stered there
(TRT 789). M. Allen nowasserts that evidencein fact exi sted and does
exi st proving that M. Al len was regi stered there and was acconpani ed
by anot her adult mal e. See (PCR834). His claimthat trial counsel was
ineffectiveinfailingto di scover and present this evidence and t hat
the State know ngly presented fal se evidence (see PCR 834) is not
conclusively refuted by the record. See Gaskin. The | ower court shoul d
have granted an evidentiary hearing.

The | ower court al so erred by denying M. Allen's claimthat trial
counsel was ineffective for failing to object tothe introduction of
M. Allen's radiointerviewat the sentenci ng hearing. See (PCR 837-
38). On February 16, 1993, after the jury returned its sentencing

recommendation, M. Allen gave a radio interview (TRT 894-907). The
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State Attorney played the interviewfor the judge at the sentencing
hearing (TRT 781). The court had al ready heard M. Allen's closing
statenment tothe juryinwhichhe asserted his innocence and suggest ed
an alternative theory based on the evi dence. The radi o i ntervi ewwas
irrel evant to sentencing, andtrial counsel was ineffectivefor failing
to object to the adm ssion of this prejudicial evidence.

The | ower court al so erred by denying M. Allen's claimthat trial
counsel was ineffectivefor failingtoobject tojuryinstructions and
coments tothe jury by the prosecutor that unconstitutionally dil uted
the jury's sense of its responsibility at sentencing and shifted the
burdento M. Allentoprovethat lifeis an appropriate sentence. See

(PCR829-31); See Caldwel | v. M ssissippi, 472 U. S. 320 (1985); Ml |l any

v. Wlbur, 421 U.S. 684 (1975). M. Allen al so cl ai ns t hat counsel was
ineffectivefor failingto object tovague instructions onthe heinous,
atroci ous, or cruel aggravating factor. See (PCR 831-33). The | ower
court erred by denying these clains.

Finally, thelower court al so erred by denying M. Allen's cl ains
that the trial counsel was ineffective for failing to object the
prosecutor's i nproper argunent at the penal ty phase t hat suggest ed t hat
the jury must sentence M. Allento death to prevent hi mfromescapi ng
and commtting crines inthe future and for failing to object to the
prosecutors i nproper argunent at the sentenci ng hearingthat urgedthe

court to consider the conscience of the community. See (PCR 834-38).
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PO NT VI |
TRI AL COURT ERRED | N DENYlI NG POST- CONVI CTI ON
COUNSEL' S REQUEST TO | NTERVI EWJURCRS; THE RULES
PRCH Bl T1 NG APPELLANT" S LAWERS FROMI NTERVI EW NG
JURORS ARE UNCONSTI TUTI ONAL
As argued in d ai mlVof the post-convictionnotion (PCR840-41),
theethical rule (Rule 4-3.5(d)(4), Rul es Regul ating the Fl ori da Bar)
that prevents M. Al en, through counsel, frominvestigating any cl ai ns
of jury m sconduct or racial bias that may be i nherent inthe jury's
verdict violated M. Allen's rights under the First, Fifth, Sixth,
Ei ght h and Fourt eent h Amendnent s and deni ed hi s ri ght of access tothe
courts under article |, section 21 of the Florida Constitution
Furthernore, thetrial court erred by denyi ng post-convi ction counsel's
nmotion to permt juror interviews (PCR 841).

PO NT VI I I

FLORIDA'S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL

As arguedindaimVill of M. Allen's notion for post-conviction
relief (PCR 857-60), Florida's capital sentencing statute fails to
prevent the arbitrary and capricious i nposition of the death penalty
and deprived M. Allen of his right to due process of |aw and
constitutes cruel and unusual punishnent on its face and as appli ed.

PO NT | X
MR ALLEN I S BEI NG DENI ED H S Rl GHT TO EFFECTI VE
REPRESENTATI ON BY THE LACK OF FUNDI NG AVAI LABLE

TO FULLY INVESTIGATE AND PREPARE H'S
PCSTCONVI CTI ON PLEADI NGS, UNDERSTAFFI NG AND THE
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UNPRECEDENTED WORKLOAD ON PRESENT COUNSEL AND
STAFF

As asserted on CaimlX (PCR 857-60) M. Allenis now, and wi ||
continue to be, prevented fromfully pleading this Mdtion to Vacate
Judgnent and Sent ence because of the exi stence of circunstances t hat
preclude the full investigation and presentation of his Rule 3.850
not i on. M. Allen is represented by the Ofice of the Capital
Col | at eral Regi onal Counsel for the Sout hern Regi on of Fl ori da ( CCRC-
South). M. Allenis guaranteed effective representation during his

post convi cti on proceedi ngs. Spalding v. Dugger, 526 So. 2d 71 (Fl a.

1988). However, past and present circunstances outside the control of
M. Allen or his counsel have and will continue to i npede counsel's
ability to properly and effectively represent M. Allen. The | ower
court erred by failing to grant an evidentiary hearing on this claim
Ef fective | egal representati on has been deniedto M. All en due
to CCRC- South's chronic and acute under funding. Even during the
peri ods of time when M. All en had desi gnat ed counsel, his case coul d
not be i nvesti gated due to CCRC-South's inability to proceedw ththe
case due to lack of funds. To the extent that M. Allen's counsel
di scover newevi dence in his case, theprior situationwth coll ateral
counsel shoul d excuse any procedural default the State m ght raise.
PO NT X

PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH AS A
WHOLE DEPRI VED MR ALLEN OF A FAIR TRI AL
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As asserted in daimX (PCR867-68), M. Allen did not receive
the fundanmental ly fair trial towhichhewas entitledunder the Sixth,

Ei ght h and Fourteenth Amendnents due to the cumul ative affect of

constitutional error. See Heath v. Jones, 941 F.2d 1126 (11th G r

1991); Derdenv. McNeel, 938 F.2d 605 (5th G r. 1991); State v. Qunsby,

670 So. 2d 920 (Fla. 1996); Jones v. State, 569 So. 2d 1234 (Fl a.

1990); Now tzke v. State, 572 So. 2d 1346 (Fla. 1990); Ellisv. State,

622 So. 2d 991 (Fla. 1993)(new trial ordered because of prejudice

resulting fromcunul ative error); Taylor v. State, 640 So. 2d 1127

(Fla. 4th DCA 1994).

CONCLUSI ON

M. Allen respectfully requests this Court to reverse | ower
court’s order summarily denying the notion for post-conviction relief
and remand for an evidentiary hearing. The record entirely fails to
denonstrate that M. Allen’s substantial clains of ineffective
assistance of trial counsel are refuted by the record. In addition,
post -convi ction investigation reveal ed substantial Brady violations
that require an evidentiary hearing. Finally, M. Allen s penalty
phase was seriously underm ned by trial counsel’s deficiencies as

well as incorrect rulings by the trial court.
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