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PRELI M NARY STATEMENT




Thi s proceeding involves the appeal of the Crcuit Court’s
summary of denial of M. Allen's Mtion for Postconviction Relief.
The notion was brought pursuant to Fla. R Cim P. 3.850.

The foll ow ng abbreviations will be utilized to cite to the
record in this cause, with appropriate page nunber(s) follow ng the
abbrevi ati on.

“R' — record on direct appeal to this Court.

“TRT" — transcript of trial proceedings contained in record on
direct appeal to this Court;

“PCR" — Record on instant 3.850 appeal to this Court.
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ARGUMENT | N REPLY

ARGUMENT |
ERROR TO DENY DEFENDANT' S BRADY CLAI M
M. Allen’ s conviction and sentence are seriously underm ned by
t he reports and nenoranda t hat the prosecutionw thheldinhiscasein

violation of Brady v. Maryland, 373 U S. 83 (1963). As in Kyles,

“[ b] ecause the State wi t hhel d evi dence, its case was much stronger, and
the defense case nuch weaker, than the full facts would have
suggested,” thus the wi thhel d evi dence underm ned confi dence in the

verdict. Kylesv. Witley, 514 U. S. 419, 424 (1995). In M. Allen’s

case, the wthheld evidence would have severely danmaged the
prosecution’s case against M. Allen in several ways including
supporting his contention that soneone else conmtted the crine,
assi sted his attorney i ninpeachi ng key state wi t nesses whotestified
t o physical evidencelinking M. Allentothecrine sceneand|limting

M. Allen’s cul pabilityinthecrinme. Asin Young, Appellee “does not



di sput e t he exi stence and contents of docunents that are the subject”

of M. Allen’s Brady claim Youngv. State, 739 So. 2d 553, 561 (Fl a.
1999). Instead, Appellee msinterprets M. Allen s clains and
m sstates the factsinorder toarguethat M. Allen’s clains shoul d be

deni ed.

This Court in Thonpson v. State, 759 So. 2d 650 (Fla.
2000)identifiedthe three el enments of a Brady claim “[1] The evi dence
at i1ssue nust be favorable to the accused; either because it is
excul patory or because it is inpeaching; [2] that evidence nmust have
been suppressed by the State, either willfully or inadvertently; and

[ 3] prejudice nust have ensued, quoting Strickler v. G een, 119S. C.

1936, 1948 (1999). 1d. at 662. M. Allen should be given the
opportunity to prove at an evidentiary hearing that the State
suppressed reports and nmenoranda wi t h i nformati on regar di ng physi cal
evi dence found at the crine scene. Had trial counsel been aware of
this favorabl e informati on and presentedit tothejury, it woul d have
made a difference.

Appel | ee suggests t hat the evi dence conprising M. Allen’ s Brady
claimparticularly the FDLE report dealing with hair found in M.
Cri bbs’ hands coul d have been di scovered by t he def ense with t he use of
due diligence (Answer Brief at 17, 18). The cases Appellee cited to
support its contention are distinct fromM. Allen’ s case. In United

States v. Gintjes, 237 F. 3d 876, 880, 881 (7P G r. 2001), the evi dence
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at issue consisted of verification forns that Gintjes had in his
possessi on wel | beforetrial whichthe court foundthat if Gintjes had
beeninterestedininvestigating whether they were forged he coul d have
easi |y done so.

In M. Allen’s case histrial attorney, M. Hooper, did not have
the sane access to the information that the trial attorney had in
Gintjes. Infact, M. Allenhad noability toobtainthetest results
and nmenorandumunl ess t he agencies werewillingto turnthemover to
hi m

Simlarly, Appellee’ srelianceon United States v. Corrado, 227

F.3d 528, 538 (6'" Cir. 2000) is also nmisplaced. In Corrado, the
evi dence consi sted of transcripts of grand jury nmenbers of several
al | eged booknaker s and ganbl er s whose nanes were nenti oned i nrecorded
conversations involving the defendants.
This Court held:
Mor eover Corrado has made no showi ng that he
woul d have been unable to identify, |ocate, and
i nterviewthese individual s through reasonabl e
efforts on his own part. Indeed, it was the
defendant’s own recorded conversations that
br ought t hese al | eged booknaekers and ganbl ers to
t he governnent’s attention in the first place.
Id. at 538.
In the instant case, M. Allen did not have equal or greater

access to the informati on then the Governnent, but far | ess to FDLE

reports than the State possessed.
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The State cites United States v. Ml oof, 205 F. 3d 819, 827 (5"

Cr. 2000) in at (Answer Brief at 18) which can be easily
di stingui shable from M. Allen s case. In Miloof, the defendant
contended on appeal that the governnent’s failure to disclose a
st at enment made by Danny Fang to the FBI viol ated Brady. The Feder al
District Court held that the statenent nade by Fang to FBI agents on
June 21, 1995 was not Brady materi al because Mal oof’ s def ense counsel
had obtai ned Fang’'s version of the facts fromhis attorney. |d.

M. Alen did not |earn of the FDLE reports from any source.

Ironically, the State cited Johns v. Bowersox, 203 F. 3d 538, 545
(8t Cir. 2000), to stand for the proposition that “[t]here is no
suppression of evidence if the defendant coul d have | earned of the
i nformati on through reasonable diligence’ ")

However, a cl oser exam nation of Johns reveal ed that the first
el emrent of Brady was satisfied in Johns.

The Court wote:

There is no suppression of evidence if the
def endant coul d have | earned of the i nformati on
t hrough “reasonabl e dil i gence”. United States v.
Jones, 160 F. 3d 473, 479 (8" Cir. 1998) (Cting
Westley v. Johnson, 83 F.3d 714, 726 (5" Cir.
1996)). Nor can’t there be suppressi on when t he
def endant and t he St at e have equal access tothe
information. See United States v. Jones, 34 F. 3d
596, 600 (8" Cir. 1994). The State argues that
it didnot suppress information about the reward
because Johns coul d have di scovered it in a St.
Loui s area newspaper.

That the reward was published in an
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unidentified St. Louis newspaper does not nean
t hat Johns had equal access to the infornmation.
The State | earned of the reward, and of Keener’s
interest init, fromKeener hinself. Even if
Johns had managed to | earn froma newspaper t hat
the reward exi sted, he had no way of |earning
t hat Keener had repeatedly inquired about the
reward. Thus, the State’ s nondi scl osure of the
evidenceregardingthe reward satisfiedthe first
el emrent of Brady. 1d.

Al t hough the State addresses Hoffman v. State, 800 So. 2d 174

(Fla. 2001) in the context of the relative weakness of the
governnent’ s case i n Hof f man versus t he i nstant case, the State chooses
toignore the lengthy analysis that I ed this Court to conclude that a
Brady violation occurred. This Court held in Hoffnman:

Hai r Evi dence

[3] First, Hoffnman argued that the trial
court erred in denying his claimthat the State
vi ol at ed Brady by wi t hhol ding the results of an
excul patory hair analysis, an analysis which
excl uded Hof f man, codef endant White and t he mal e
victim Ihlenfeld, as the sources of the hairs
found in the female victinis hands.! The State
contends that in its response to a discovery
request, it disclosed the existence of a hair
anal ysis to defense counsel. This disclosure,
the State asserts, shoul d have pl aced Hof f man’ s
attorney on noti ce of any ot her evi dence fl ow ng
therefrom Evidence presented at the evidentiary
hearing i ndicates al ong brown hair was found in
the right hand of Ms. Parrish, and hairs were
found inthe clutch of her I et hand. Eval uation
by the FDLE showed these hairs were Caucasi an
mal e head and pubi c hairs that di d not nat ch t hat
of the defendant. Additionally, the head hair
did not match that of the male victim

! The hair was also excluded as belonging to the female victim.
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(S.R 848-50).

[ 4] Hoffrman argues this evidence was not
avai |l abl e t o def ense counsel at trial because the
report was not disclosed. The record indicates
the defense filed a demand for discovery on
Novenber 5, 1981. The St ate answered t he demand
on Novenber 6, 1981, and indicated there were
scientific reports available concerning the
aut opsy, fingerprinting, blood anal ysis, and hair
anal ysis. However, the report which indicated
the Causation hair found inthe female victim s
hand did not match Hoffrman’s hair was not done
until February 11, 1982. Thereis noindication
that the State ever disclosedthis report tothe
defense, and the State does not argue that this
report was disclosed. Instead, the State
essentially argues that defense counsel should
have i nquired further once tol d of the existence
of other hair analysis.

[ 5] The State’s additional argunent is that
def ense counsel Harris elicited information at
trial froma serol ogi st about the hairs. The
information solicited, however, was nerely the
fact that hairs were gathered at the scene. The
State asserts this testinony sufficiently
apprised the defense of the existence of this
evidence. This argunent is flawed in |Iight of
Strickler and Kyles, which squarely place the
burden onthe State to di scl ose to t he def endant
all information in its possession that is
excul patory. In failing to do so, the State
commtted a Brady violation when it did not
disclose the results of the hair analysis
pertaining to the defendant. 1d. at 179

The State suggests inits Answer Brief that the State coul d not
have suppressed evi dence because “Def endant was aware that the State
had found a hair in Ms. Cribbs’ hand.” (R 46-47). He knewthat the

State had submttedthis hair for testing and t hat probl ens had ari sen.

this Court should reaffirmthe principal to “place the burden on the
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State to disclose to the defendant all informationinits possession
that is excul patory.”

Al t hough the State tries to suggest that the State case agai nst
Hof f man was much weaker than the case against M. Allen, the State
failstonention“the other evidence” |inkingHoffrmanto the crine was
hi s confessi ons to FBI agents and Jacksonvill e Beach Police Oficers.
Id. at 180. Most inportant, M. Allen never confessedto killing Ms.
Cri bbs.

In Hof fman, this Court wote that “Hair evidence found in the
victim s clutched hand coul d tend to prove recent contact betweenthe
victimand a person present in that roomat the tine of her death.”
Wth t he evi dence excl udi ng Hof f man as t he source of t he cl utched hair,
def ense counsel could have strenuously argued that the victimwas
clutching the hair of her assailant, but that assailant was not
Hof f man. |d.

The above argunent could be equally applicable to M. Allen.
Li kew se, given the circunstances of his case, there is reasonabl e
probability that had t he evi dence been di scl osed t hat t he out cone of
his trial would have been different.

The Stateinits Answer Brief does not rebut the assertioninthe
Def endant’ s anended 3. 850 notion that the wi thhel d fingerprint report
coul d have been val uabl e Brady evidence to i npeach Marjorie Rohner.

| nstead, the State asserts that the fact that FDLE di d not fi nd
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a mat ch does not showthat the Sheriff’s investigationwas deficient.
(Answer Brief at 20) However, the withheld fingerprint report could
certainly have been used to attack Ms. Rohner’s credibility as well as
the quality of the Monroe County Sheriff’'s Ofice investigation.

Therefore, the State w t hhel d val uabl e evi dence coupled with the
conpel | i ng nondi scl osure of the hair evidence that af fected the outcone
of this case.

The St at e argues t hat “any contam nati on regardi ng t he hai rs woul d
only have been cunul ative to the argunents nade by def ense counsel .”
(Answer Brief at 21) However, the State fails to recogni ze that
evi dence of contam nation coupl ed with the nondi scl osure of the hair
evi dence and the fingerprint report coul d have af f ect ed t he out cone of

this case.

ARGUVENT | |

ERROR TO DENY | NEFFECTI VE ASSI STANCE
OF COUNSEL AT THE GUI LT PHASE

The St at e asserts that Def endant’ s reli ance on Rose v. State, 675

So. 2d 567 (Fla. 1996) is m splaced. It shoul d be noted that Rose was
decided after the trial court conducted an evidentiary hearing.

Thi s Court hel d:



Under these circunstances resentencing
counsel chose to present an “acci dental death”
t heory urged upon himby an appel |l ate attorney
who had previously represented Rose on appeal,
but had not been appointed to represent Rose at
sentencing or in any other capacity at thetine.
It appears that counsel acquiesced in this
strategy sinply because o the pressure of tine
and his lack of conpetence and experience in
handling a capital sentencing proceeding.
Resent enci ng counsel al so chose to present this
t heory even t hough he t hought it was far-fetched
inthetinme. At the hearing bel ow, resentencing
counsel testified that,

“I would have never in ny wldest
dreans gone on the theory that it was
an accidental death and that it may
have been a mansl aughter i nstead of a
murder and that he freaked and
di sposed of the body. That was
sonething that | would have never
formul ated, okay. To ne the better
strat egy woul d have beento constantly
mai nt ai n t hat he di d not do the cri ne,
it’s acircunstantial case, and gone
wth other areas of mtigation or
things of that nature.” 1d. at 572.

The anmended 3. 850 noti on sets out t he devel opnent of M. Hooper’s
sui ci de defense in his cross-exam nation of Dr. Nel ns culmnatingwth
M . Hooper advanci ng t he sui ci de defense i n his cl osi ng argunent. (R
800- 803) Per haps M. Hooper could justify his actions as being i nformned
or strategic. However, an evidentiary hearingis necessary to enable
M. Hooper to explain what appears to be a “far-fetched” theory.

The State provides a lengthy defense of M. Hooper against
al | egations of i neffectiveness for howcounsel cross exam ned Larry
Wbods. (Answer Brief at 25, 26) The State never addressed (1) whet her
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the failure to have i npeached M. Wods with the fact that he was not
initially sure of the gender of the defendant; and (2) the di screpancy
regarding the height where M. Wods told the police that the
i ndi vidual he saw was approximately 55" to 58" tall and the
Depart nent of Corrections, as well as the charginginformationlisted
M. Allen as 6'1" constituted deficient performance. |Instead, the
State sunmarily concl udes that given all of these facts, thereis no
reasonabl e possibility that i npeachnent of M. Wods with t he above
information could have affected the outconme. (Answer Brief at 26)

Gventhew thheldinformation coupledw th aridicul ous defense
t heory, an evi denti ary hearing shoul d be conducted so that M. Hooper
coul d have the opportunity to expl ai n whet her he made an i nfornmed or
strategic decision not to inpeach M. Wods with this information.

The Stateinits Answer Brief attenptedto discredit Ms. McLean.
(Answer Brief at 27, 28) Al thoughthe State nmakes a credi bl e argunent
that M. All en gai ned wei ght sincethetine of the hom cide, the State
chose not to explain howM. Allen becane significantly younger from
the time of the homcide to the time of trial since Ms. MCain
descri bed seei ng a heavy-set woman with a t hi n young-1 ooki ng man wi th
dirty blond hair. Nor could the State wi thout the benefit of an
evidentiary hearing discredit Ms. MO ain’ s eyesi ght to the extent that
she was m st aken when she sawtwo cars at the scene of the nurder, both

t he ni ght before and the norning of the nurder. Only an evidentiary

-10-



heari ng can det er m ne whet her Ms. Mcd ai n’ s testi nony woul d have had an
i npact on the outcone of this case.
ARGUMENT 111
ERROR TO DENY EVIDENTIARY HEARING ON MR.
ALLEN'SINVOLUNTARY WAIVER OF MITIGATION
Appdlegsmaincontentionisthat Mr. Allen'sclamthat hedid not knowingly and voluntarily waive
hisright to present mitigation evidence both during the penalty phase before the jury and during the
sentencing hearing beforethejudgeisprocedura ly barred. Appdleg'sargument, likethetria court'sorder,
is premised on the incorrect assertion that thisissue raised in the rule 3.850 motion is the same issue
decided on direct appeal. Appellee's points are without merit as explained below.
Mr. Allen claims in his motion for post-conviction relief that his purported waiver of his
congtitutional right to present mitigation evidencewasnot knowing and vol untary becausedefense counsd,
Mr. Hooper, never investigated and discovered vol uminousand avail ablemitigati on evidence.? See gen.

Battenfieldv. Gibson, 236 F.3d 1215 (10th Cir. 2001)(setting forth factorsto review in order to determine

if awaiver of mitigationisknowing and voluntary). BecauseMr. Hooper did not discover theexistenceof
thisevidence, hethereforecould not have possibly competently advised andinformed Mr. Allenastothe
meaning and sgnificanceof Mr. Allen'sdecisontowaivethe presentation of mitigating evidencesuchthat
the waiver was knowing, intelligent, and voluntary.

To support its procedural bar argument, Appellee arguesthat thisissue was decided on direct

2TheevidenceMr. Hooper failedtoinvestigateand discover isset forthindetail inMr. Allen's Second
Amended Moationto Vacate Judgmentsof Conviction and Sentencewith Request for Evidentiary Hearing,
pp.74-80 (See PCR 821-27).
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appeal and statesthat it is"untrue” that on direct appeal this Court only decided that the procedural
requirementsof K oondidnot apply. AsAppeleeobvioudy redizes, if thisCourt ondirect appeal decided
only that thetrial court did not err by not adhering to the procedural requirementsof K oon, theclaimthat
Mr. Allen now raises on post-conviction (that he did not knowingly and voluntarily waive hisright to
present mitigation) is not procedurally barred.

Appeleeassertsbut doesnot explain how thisCourt'sopinion ondirect appeal decidedtheissue
now rai sed in post-conviction. Appelleedoesnot addressthefact that thetext of thisCourt'sopinionon
direct appeal clearly indicatesthat the Court ruled only that thetrial did not err by not following theK oon
procedure. Seelnitial Brief pp.52-54. ThisCourt ondirect appeal stated theissueto bedecided asfollows:

On appeal, Allen raises six issues as error: . . . 2) the waiver of

presentation of mitigation evidencewithout meetingther equirements
of Koon v. Dugger, 619 So. 2d 246 (Fla. 1993); . . ..

Allenv. State, 662 So. 2d 323, 327 (Fla. 1995)(emphasisadded). Most tellingisthe Court'sunambiguous
statement of its holding on the issue:

Because the K oon procedure was not applicable either during the

penalty phase proceeding before the jury or during the sentencing

proceeding before the judge, we find no error on this point.
Allenat 329 (emphasi sadded). Nowhereinthe Court'sopinion doesthe Court ever hold, state, suggest,
orimply that Mr. Allen'swaiver of hiscongtitutiond right to present mitigation evidencewasknowingly and
voluntarily entered. Nor couldthe Court have so held sinceto do so necessarily would haverequired that
therecord set forththeinvestigativeeffortsof defensecounsel, counsel'spenalty phase strategy, andthe

substance of counsel'sadviceto Mr. Allen prior to hisdecision to waivethe presentation of mitigating

evidence. SeeBattenfield, 236 F.3d at 1227. The Court does not even mention thewords "knowing",
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"intelligent"”, or "voluntary" inthecontext of Mr. Allen'swaiver of mitigation. TheCourt only discusses
whether the K oon proceduresshould have been applied. Theissueondirect appea waswhether thetrial
court erredinfailingtofollow the pecific proceduresset forthinK oon. Theissueraisedin post-conviction
isthesubstantiveissueof whether Mr. Allen'swaiver wasknowing, intelligent, and voluntary. Theseissues
are clearly separate and distinct and Appellee's argument they are the same is sSimply wrong.

Onethingisclear: thecurrent record strongly indi catesthat Mr. Hooper conducted nomitigation
investigation. However, inorder to properly determineMr. Allen'sclaimthat hiswaiver wasnot knowing
and voluntary, anevidentiary hearingisrequiredin order toflesh out all thefactsnecessary todetermine
the issue. See Battenfield.

Inan attempt to arguethat theissue of whether thewai ver wasknowing and voluntary wasdecided
ondirect appedl, Appell ee gppearsto suggest that theexisting recordin fact establishesthat thewaiver was
knowingandinteligent (Answer Brief pp.32-33)(e.g. Appelleeargues, " Defendant'sdecision [towaive
mitigation] was. . . areasoned decisonmadewell beforetria.” Answer Brief at 33)). Thisargument lacks
merit. Neither thewrittenwaiver (R. 188-89) nor Mr. Hooper'srepresentationson therecord that heand
another atorney "discussedit” withMr. Allen(T. 661, 801-02) inany manner, muchless, conclusively so,
refuteMr. Allen'spresent claimthat thewai ver wasnot knowing and voluntary. Thecurrent record does
not reveal thesubstanceof either Mr. Hooper'sor theother attorney'sdiscussonwith Mr. Allenregarding
thewaiver of mitigation. Therecord doesnot reveal whether not Mr. Allenwasawareof or understood
thesgnificanceof themitigationthat wasavail ablebut undiscovered by Mr. Hooper. Absent findingson
thesefactual matters, Mr. Allen'sclaimthat hedid not knowingly and voluntarily waivethe presentation of

mitigation evidencetotheboth thependty phasejury andthetria court during the sentencing hearingisnot
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conclusively refuted by the record and an evidentiary hearing is required.

Appdleerepeatedly arguesthat any claimthat defense counsd wasineffectiveat thependty phase
waswaived becauseMr. Allen represented himself at the penalty phase. See Answer Brief at 32,33,34).
Appdleg'sargument Sgnifieseather amisunderstanding of theclaim or anunwillingnessto acknowledgethe
real issue. Thered issuehereisthat defensecounsel'sfalluretoinvestigate and discover thevoluminous
mitigation set forthinthe post-conviction motionresultedin Mr. Hooper being unableto adviseand discuss
withMr. Allentheavailability and significance of thisevidence. Thisin turn precluded Mr. Allenfrom
executing aknowing andintelligent waiver of mitigation. Theissueat thispointiswhether thewaiver was
voluntary, not whether defense counsd wasineffectivefor faling to present thisevidenceduring thependty
phase. Instead, Mr. Hooper'sineffectivenesscomesinto play inthisrespect: BecauseMr. Hooper failed
to conduct any mitigationinvestigation and thereforefailed to discover what acompetent investigation surely
would have uncovered - theexistence of significant and compelling mitigation evidence- Mr. Allensmply
could not havewaived hisright to present thisevidence. Mr. Hooper had the duty to conduct acompetent
mitigationinvestigation despiteany expression by Mr. Allen not to present mitigating evidencetothejury.

Seee.g. Blancov. Singletary, 943 F.2d 1477 (11th Cir. 1981). Thefact that Mr. Allenwaived hisright

to counsel at the penalty phase had no bearing on Mr. Hooper's Sixth Amendment duty to conduct a
competent mitigation investigation.

Viewed another way, befor ethetria court discharged Mr. Hooper from representingMr. Allen
for thepurposesof thepenalty phaseandwhileMr. Hooper wasstill representing Mr. Allen, Mr. Hooper
had the duty toinvestigate possiblemitigation and competently adviseMr. Allenwhen Mr. Allenmade

known hisdesiretowaivemitigation sothat Mr. Allenwould know what it wasthat hewaswaiving. Mr.
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Hooper could not competently adviseMr. Allenwhen Mr. Hooper had failedto conduct any investigation
andfailedtodiscover thecompel ling mitigation that wasavailable. Furthermore, Appelleenever addresses
thefactraisedintheinitid brief (seeinitial brief p.56) and acknowledgedinthisCourt'sopinionondirect
appeal (see Allen, 662 So. 2d at 329) that Mr. Hooper did indeed represent Mr. Allen during the
sentencing hearing beforethetrial court. Therefore, asMr. Allen'sattorney for purposesof the sentencing
hearing, Mr. Hooper again had theduty to fully and competently adviseMr. AllenonMr. Allen'sdesire
towavemitigation. Again, having conducted noinvestigationinto mitigation, Mr. Hooper could not possibly
have done so.

Appellee also appears to argue that had Mr. Allen not waived the presentation of mitigation
evidenceand had Mr. Hooper represented Mr. Allen at the penalty phase, Mr. Hooper would not have
beenineffectivefor failing to present the mitigation detailed inthemotion for post-convictionrelief that he
never discovered. Appellee reasons that this is so because Mr. Allen "denied having a poor family
background or abusing acohol", becauseif Mr. Allen had presented military serviceasmitigation, thestate
would have presented evidence of unfavorableportionsof hismilitary service, becausethetria court "found
Defendant'smilitary serviceasmitigationand hisfamily lifemitigating even though they werenot presented”,
becausethetrial court heard Mr. Allen'sradiointerview inwhich hestated hewasmerely athief and not
aviolent crimina andthat " despitethesefindingsand the presentation of thisevidence, thetrial court till
imposed adeath sentence." Answer Brief at 34-5. Without specifically so stating, Appellee essentially
arguesthat the horrendous conditionsand circumstancesof Mr. Allen'slifedetailedin themotionfor post-
convictionreief aremerely cumulativeto the scant information about Mr. Allenknowntothetria court.

This argument simply has no merit and cannot be credibly entertained.
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Thefact that Mr. Allen denied on the record that he had a poor family background or abused
alcohol does not establish that Mr. Hooper could not have been ineffective for not investigating and
presenting the mitigation evidenceset forthinthemotion for post-convictionrelief. Itisvirtually common
knowledge that alcoholism is a disease characterized by denial®. Furthermore, Mr. Allen cannot be
presumed to know that hewasthevictim of viciouschildhood abuse by hisparents because he may not
know that hisparent'sconduct constituted abuse and becausedenial isacharacteristic of thisconditionas

well.* Mr. Allen is entitled to an evidentiary hearing on this claim.

ARGUMENT IV
ERROR TO DENY EVIDENTIARY HEARING ON THE
DENIAL OF MR. ALLEN'S RIGHT TO COMPETENT
MENTAL HEALTH ASSISTANCE.

AppdleemisstatesMr. Allen'sclaimwhen Appelleearguesthat Mr. Allen'sclaimisthat "because
thetria court inquired if Defendant had been treated for any mental illnessduring the Farettainquiry,
counsel should havebeen on noticethat hehad mental problems.” Answer Brief at 36. Asarguedinboth
the post-convictionmotionandtheinitial brief, trial counsel hadthelega duty toinvestigateMr. Allen's
mental health at the outset, long before the time of trial. See PCR 806, 811; Initia Brief at 63.

Appdlleea so arguesthat defense counsel, Mr. Hooper, had no duty to investigate Mr. Allen's

mental health and that the lower court properly denied an evidentiary hearing and relief on thisclam

because"[defense] counsel had noindication that Defendant had any mental problems.” Answer

3K elerman, Joseph L., A Guide For The Family Of TheAlcoholic (Hazeldon: Center Cty, MD.) p.5

“Herman, Judith, Trauma and Recovery, Basic Books, New Y ork, 1992, p.101-102.
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Brief at 37;seeds01d. at 38 (" Ascounsel had noindicationthat Defendant wasmentally ill, hehad no duty
to investigate Defendant'smental state, and thelower court properly summarily deniedthisclam.”). First
of dl, thisisapuredly factua assertionthat hasno supportintherecord. By makingthisargument, Appellee
ironically highlights exactly why an evidentiary hearing isrequired. A hearingisrequiredin order to
establishontherecord exactly what Mr. Hooper knew or had "indications' of regarding theneedfor apre-
trial mental health assistance. Appellee'srelianceon Mr. Hooper'ssingle statement during theFaretta
inquiry that hefound Mr. Allentobe" coherent andrational” (Answer Brief at 37; (TRT. 661)) doesnot
conclusively refuteMr. Allen'sclaimthat Mr. Hooper should have conducted apre-trial mental health
investigation. Appelleecannot credibly arguethat apersonwho appears™ coherent andrationa necessarily
cannot suffer from mental illness or mental health-related infirmities.

While Appelleearguesthat, "[a]s[Mr. Hooper] had noreasonto believethat Defendant was, or
ever had been, mentaly ill, hehad no duty toinvestigate Defendant'smental state”" (Answer Brief at 38-
9)(emphasisadded), A ppellee doesnot explain how Mr. Hooper'sopinionthat Mr. Allen at thetime of
the Farettahearing appeared " coherent and rational” refutesthepossibility that Mr. Allen had sufferedill
mental healthinthe past. Therecord ssimply doesnot conclusively refutetheclaim as Appelleetriesto
argue.

Secondly, evenif Mr. Hooper "had noindicationthat [Mr. Allen] had any mental problems’ as
Appelleecharges, Mr. Allenisdtill entitled to an evidentiary hearing because, obvioudy, had Mr. Hooper
conducted acompetent pre-tria investigationinto Mr. Allen'sbackground, hewould havediscovered the
wealth of mental health-related evidenceof Mr. Allen'straumaticlifemarked by physical abuse, violence,

acoholismandthementd illnessof severedepression (see Second Amended Motionto 'V acate, pp.74-80;
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(PCR 821-27). Thesefacts, dongwith Mr. Allen'sclaim that Mr. Hooper wasineffectiveinfailingto
conduct abackground investigation, wereincorporated into theinstant claim by specificreference. See

Second Amended MotiontoVacate, p.59; PCR806). Had Mr. Hooper knew of thisevidence, hewould

have had an "indication” of the need for pre-trial mental health-related expert assistance.
Asto Appellegsprejudiceargument, Mr. Allen plainly asserted in hismotionfor post conviction

relief theexistenceof theabove-referenced mental hed th-rel ated mitigation. See Second Amended Motion

toVacate, pp.74-80; (PCR 821-27). Asnoted, thesefacts- aswell astherelated clamof Mr. Hooper's
falluretoinvestigateand discover thesefacts- werealleged and incorporated by referenceintotheinstant
clam. Thedenia of competent mental health assistance precluded thisinformation from being made
avallabletoMr. Allentodefend himself inthiscapital case. It also precluded Mr. Allenfromexecutinga
knowing, intelligent, and voluntary waiver of mitigation (SeePointI11). Mr. Allenhassufficiently aleged
pregjudice. An evidentiary hearing is required.

CONCLUSI ON

The State hid significant excul patory evidence fromM. Allen.
There is absolutely no question the prosecutor was under a
constitutional obligation to provide M. Allen’s counsel with FDLE
reports. Moreover, the lower court erred by summarily denying M.
Allen’s ineffective of assistance guilt phase clains.

Finally, thelower court erredintwo aspects of the penalty phase
by 1) Denying M. Allen an evidentiary hearing on M. Allen’s
i nvol untary wai ver of mtigation, and 2) Denyi ng an evi denti ary heari ng

on the denial of M. Allen s right to conpetent nental health
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assi st ance.
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