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STATEMENT OF THE CASE AND FACTS

Guilt Phase -



While on hisway to work on the morning of December 5, 1986 with afriend
Andy Berwick, construction worker Don Gibson observed what was thought to be
turkeys but on closer inspection proved to be buzzards. Therewasadirt road off the
paved road and afew feet away he saw the victim’' sfeet and head sticking out from
under awhite sheet. He did not see any shoes on or around the body. He noticed a
set of tiretracks backed up beside wherethe body waslaying. Thepolicewerecalled
(R13, 530-37). Pasco County Deputy Sheriff Wood met with Gibson on the road at
Greenfield Road and observed the body of awhite female apparently in her mid-20's
covered withawhite sheet. Henoticed injuriesto the head areaand that the body was
damp which wasunusual becausetherehad beennorain. Thereweretiretracksfrom
alargevehiclenearby (R13,550-552). A former identificationtechnician Roy Steven
Corrigan described the body wrapped in a sheet that had the logo of St. Joseph’s
Hospital on it. Hetook custody of a set of car keys on the upper left arm area of the
body and took plaster cast impressions of thetire tracks on that day and on a second
day. Healso took photographs and made a video recording of the scene which was
playedtothejury. One of the keysfound wasto aHondaautomobile (R13, 577-99).

Homicide investigator Kenneth Hogan testified about his observations of the
victim and tiretrackswhich appeared to be fresh at the crime scene and his seeing the

victim’'svehicle at the Land O’ Lakes Post Office. There appeared to be a purse on
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the driver’s side of the console of the vehicle and mail was found on the ground by
thevehicle(R13, 617-625). Crimescenetechnician Donald Bridgestestified regarding
his collection of evidence at the medical examiner’s office, the pair of dacks from
victim Teri Matthews and avia of blood (R13, 627).

Gary McCleland who had dated Teri Lynn Matthewstestified that he had seen
her in the late evening of December 4, around 11 p.m. She left to go back homein
Masaryktown in Pasco County and her parents had a post office box in Land O’
Lakes. After shedrove away in her red Honda Civic CRX, he did not hear from her
that night or on the next day which wasunusual. After an unsuccessful call, hewent
to her parents' houseto retrace the steps she would have taken and saw her car at the
Post Office; mail belonging to her and her parentswason the ground inthevicinity of
the vehicle and her purse was in the car. He spoke to postal employees, noticed the
head lightson the car were still on and the doorswere unlocked. After contacting the
sheriff’ soffice he viewed avideotape taken by post office personnel which appeared
to depict Matthews. He had not had sex with her that evening or within twenty-four
hours and provided a blood sample to authorities (R13, 632-642).

CharlesMcClelland identified the body of Teri Lynn Matthews at the medical
examiner's office (R13, 647). Former deputy Douglas Carney and Post Master

William Ragin testified about the red Honda parked at the post office and the
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surveillance camera recording the previous evening (R13, 649-653; 656-657).
Documents showed that M atthews was authorized to receive mail at the Reeves box
(Box 1255) and that Bolin had a box (Box 1379) about three feet away (R659-660).

Post Office employee MavaMorrisrecalled seeing the car when she arrived at
work at 6 a.m. on December 5 (R14, 668-672). Thevictim’ smother Kathleen Reeves
testified that it was convenient for Teri to pick up the mail each day - the post office
was about eleven or twelve milesfrom the residence - and that Gary M cClelland had
called Friday morning to ask if Terri arrived (R14, 674-77).

Cooper Tireemployee Mark Thomasmet with adetectivein January 1987 who
had brought some plaster casts of tire impressions; they appeared to be a tire
manufactured by Cooper and a design he had personally helped design (R14, 678-
679). Thetirethat left theimpression in the cast was 8.75 x 16 %2 (R14, 684).

Detective Hoskins investigating the case on August 7, 1990 spoketo Mr. and
Mrs. Khales and attempted to locate a wrecker that had been assigned to Bolin on
December 5, 1986; hefound it located in the Orlando area, being repaired after it was
burned. The tires were dumped and not located (R14, 686-687). Philip Bolin
identified a photo of the burned out vehicle as depicting the wrecker appellant had
driven (R14, 692).

Rosemary Khales Neal testified that she and her husband had owned atowing
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business in Tampa and employee Oscar Ray Bolin had been with them for three or
four weekson December 4, 1986. Hisinitial dutieswereto ridewith adriver-trainer
for weeksuntil helearned thefield. That day hewas assigned to driver Dale V easey
whose vehicle had the call name “22Bob”. The tow truck wrecker had dual wheels
(the back had two on the left and two on the right). They bought Cooper tires; her
husband thought they were the best buy valuedollar per tire (R14, 702-705). During
the morning hours of December 4, they received a call to help adisabled vehiclein
Pasco County. They were going to assignit to Veasey who had the most experience
and had previoudly lived in Pasco County, but Bolin wanted to take the call since
Christmas was approaching and he needed the money. Despite her husband’s
opposition, the sympathetic Mrs. Khales alowed him to take the call and provided a
tire buddy or tire knocker used to hit the tires to make sure they have air (atwo foot
wooden object filled with lead). She communicated with Bolin by radio and at the
completion of the call when he reported they were going to pay by check she
instructed himto return to the facility. Hedid not show up (R14, 706-713). Mr. and
Mrs. Khaleswent home and went to bed and they heard a screeching sound over the
radio from a panicked Bolin who said he was lost. Bolin failed to obey their
instruction that he should call from alandline phone, dueto their difficulty in hearing

him. They didn’t hear further from him that night and when shewent towork the next
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morningat 7:00 or 7:30, 22Bob wasnot there. Bolin pulled up tothefacility about 10
or 10:30. Hisoverall appearance was dirty, wearing the same clothing when sent out
and with afoul smell. Her husband was upset and wanted to fire him. Bolin was
emotional and in tears. She won the debate and he remained employed. Later that
afternoon atelevision broadcast the discovery of Teri Lynn Matthews' body. Bolin
got very excited (R14, 713-722). Bolin carried alarge knife on his hip that hewould
play with and sharpen. 22Bob is a one ton vehicle, one of the larger trucks in the
facility (R14, 724-725).

Former homicideinvestigator L ee Baker went to Indianaand talked to Cheryl
Colby who was divorced from appellant. He found out that Philip was Philip Bolin,
talked to him and came back to Floridawith in July of 1990. Philip had been living
with acousin in Indiana (R14, 746-51)".

Phillip Neil Bolin testified that on December 4, 1986 he was awakened at the
double wide modular home by his stepbrother Oscar Ray Bolin who, scared and
nervous, requested his help. Philip followed him to his camper, heard a muffling

sound (Philipinitially thought appellant hit adog) and saw awhite sheet with something

The Court had a discussion about juror Bradley who recognized
Ms. Reeves at Hone Depot but it would not affect her verdict.
The defense initially sought to strike Bradley and the court
ruled he <could renew the request later (Rl4, 756-760).
Subsequently, the defense opted not to replace Bradley (R19,
1604- 55) .



underneath it. Appellant said it was a girl and that she got shot (R15, 764-774).
Appellant pulled atwelveinch long stick with alittle metal at the end of it, pulled the
club over his head and Philip turned his head away and heard several thumping
sounds. Nearby was a black Ford dual wrecker that Philip had not seen before.
Appellant asked him to get and turn on the water hose. Philip just stood there.
Appellant turned the water hose on and sprayed it by the head of the body. Appellant
demanded Philip help him load the shoel ess body onto the wrecker. Philip refused
appellant’s offer of money and appellant drove off alone to dispose of the body.
Appellant returned twenty to thirty minutes|ater and rel ated that there had been adrug
deal inwhichthegirl got shot. Philiptold him he had to go to school the next day and
couldn’t gowith himto Tampa. The next day hetold his best friend Danny Fernson
the school bus what had happened and told him not to tell anyone. Afterward he
showed him where the body had been (R15, 774-787).

Subsequently, Philip moved to Kentucky with his parents; he didn’t tell them
what happened out of fear. In1989 helivedin Union City with hisaunt and cousinfor
amost ayear. Detectives visited in 1990 and he told them what he knew. He felt
scared but relieved. Hetalked withthem againin Pasco County. Hemoved back with
and lived with his parentsin 1996 (R15, 787-792). In January of 1996 he met with

Rosalie Martinez whom he thought was appel lant’ slawyer at hisparents’ house. His
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father Oscar Ray Bolin, Sr. was not happy about histestifying and Philip didn’t want
to because it hurt his parents. Ms. Martinez discussed his potential testimony, the
notarized statement he wrote was copied from adocument she had written and many
of thewords he did not understand, but Rosalie indicated he should writethem. The
document was not true and it was read to the jury (R15, 793-806).

Danny Ferns, Phillip’ sbest friend, testified that Philip was shaking, very upset
and crying on the bus in December of 1986. Ferns went back and looked at the
property and saw blood and stuff on the ground. Hedidn’t tell anyone about it until
his mother told him to tell detectives what he knew in 1990 (R15, 869-878).

Detective Noblett went to Union City and spoke to Michelle Steen on July 22,
1990 (R15, 901-02). Michelle Steentestified that shewaslivingin 1987 with her then-
husband David Steen (afirst cousinto appellant). During aconversation over drinks
appellant responded to her question and said he had killed somebody. He elaborated
that he had beaten agirl and put ahose down her throat and killed her in Florida. She
thought hewasjoking and didn’ t tell anyone until detectivescameto her housein 1990
(R15, 905-07).

Correctionsbureau Lt. Stacey Jenkinsidentified stateexhibit 5G asaletter sent
from the detention center sent by appellant; therecipient was Philip Bolin (R15, 922-

929).



Donald Y oung testified that photos of the crime scene depicted dual wheels
(R15, 931-958). Hillsborough County Sheriff’ sOfficer Gary Terry testified that vials
of blood weretakenfrom Bolinby anursein hispresenceat ahospital in Ohioin 1990
(R16, 963-964).

The prior testimony of Cheryl Haffner was read. She had taken items from
TampaGenera and St. Joseph’s Hospitals during her stays therein 1985 and 1986.
She had a post office box (Box 1379) at Land O’ Lakes office and appellant brought
her her social security check on December 5, 1986, after having forgotten on the
previous day (R16, 970-074).

Forensic consultant William Bodziak opined about the tracks | eft at the scene
(R16, 1001-1017).

FBI forensic serology expert John R. Brown testified that appellant had blood
Type AB and was asecretor (R16, 1056-1060). Robert Hall found seminal stainsin
the crotch of the pants of Teri Lynn Matthews. Hall subsequently learned that Bolin
was an AB secretor and he could not eliminate Bolin as a contributor of the A blood
group substance on the slacks or a contributor of the blood group substance found
inthesemen stain. Gary McClelland wasatype B blood and secretor - could not have
been the depositor of A blood group substance found in the stain (R16, 1066-1085).

Dr. Edward Corcoran performed the autopsy on Matthews; the cause of death
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was homicidal violence, including blunt traumato the head and stab wound to the
neck. Therewereatotal of twelvelacerationsto the head and two open head injuries
(atotal of fourteen). Asto defensive wounds she had bruises on the top of both of
her hands. Therewas evidence of fluidin the stomach consistent with placing ahose
in the mouth. The blunt trauma could be caused by the two foot wooden object with
aheavy endtoit. Thevictim’'sclothing was damp and she could still make gurgling
sounds after being stabbed (R16, 1116-1129).

David Walsh, astaff molecular biologist at Cellmark Laboratories, wasableto
extract DNA from the semen stains on victim Matthews' slacks. The DNA banding
pattern from the combined semen stain extract did not match DNA banding pattern
obtained from the blood of McClelland and it did not match Matthews banding
pattern either. Walsh could exclude both victim and McClelland as donors of stains
in the dlacks (R16, 1150-59). In August of 1990 he received aknown blood sample
of Bolin, extracted the DNA, and got an autorad showing his banding pattern. Five
bands were visible on the semen stain. He concluded that five of the six bands
detected in the semen stain from the combined cuttings matched five of the six bands
from the known blood sample of Bolin. One of the bands they were not able to
visualize because of the small amount of DNA. He could exclude Matthews and

McClelland but not Bolin as the donor (R16, 1160-1166).
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Robin Cotton, forensiclaboratory director at Cellmark Diagnostics, supervised
the work of David Walsh in 1989-90. Cotton concluded that Bolin could not be
excluded as possible DNA donor from the stain. Bolin has six bands, the stain has
five which are completely consistent with five bands of Bolin. The most likely
explanation for the missing band is that there was not much DNA obtained from the
stain; that is not an unusual circumstance (R17, 1194-1200).

Dr. Christopher Basten, an expert inthefield of population genetic frequency,
testified that the databaseswere prepared by Cellmark. Hetestified that in hisopinion
concerning the population genetic frequency in this case that the evidence is 2100
times more likely that Bolin isthe source than if it is some random unrelated person
(R17, 1214-1223).

Penalty Phase -

At the beginning of the penalty phase, defense counsel informed the Court that
Bolin did not want him to participate in the jury advisory proceeding, either by
guestioning or putting on evidence. Bolin confirmed this (R20, 1677-1690).

State witness Jenny Lefevre testified that on November 18, 1987, appellant
kidnapped her at gunpoint at her automobile and began driving, with her as a
passenger. Hepulledinto aparkinglot and asemi-trailer truck also pulledintothelot.
He pushed her out of the car towardsthetrailer; adriver and apassenger wereinside

11



(R20, 1694-98). She thought they were being abducted aswell. Bolin directed the
driver to turn off the CB’ sand radios and to get on the turnpike. After going through
thetoll gate, they turned on the music and started laughing. Sheknew then they were
alinittogether. Bolintold her hewasgoingtorapeher and did so (R20, 1698-1701).
The two other men were Roger Hall and David Steen. Bolin and Steen switched
places. Steen startedto pull her into the sleeper. Sheresisted and hedid not rape her.
Bolin told her he didn’t know if he was going to kill her (R20, 1701-06). Steen and
Bolin discussed getting rid of her and after several hours, she wasremoved from the
vehicle blindfolded. Bolinlifted her over afence and sheran (R20, 1706-10). They
had gone from Ohio to Pennsylvania (R20, 1712).

Corrections officer Rick Luman testified that Bolin was an inmate at an Ohio
county jail on June 4, 1988. Bolin and another inmate attempted to escape and
struggled with the witness. Bolin subsequently was charged with and pled guilty to
feloniousassault and escape (R20, 1715-1727). Luman sustained permanent injuries
(R20, 1729).

Marlene Long, a detective in Ohio, arrested Bolin, Hall and Steen for the
kidnapping and rapeof Jenny LeFevrein 1987. Bolinwasconvicted of thekidnapping
and rape (R20, 1731-1733). Sheidentified state’s Exhibits A-D, the charges Bolin
pled guilty to (R20, 1735).

12



Thedefenseagain indicated therewas no evidence at that time (R20, 1736). A
Spencer hearing was held December 14, 2001 (R8, 1511-1537).

At the Spencer hearing on December 14, 2001 (at which the defense was
permitted to present penalty phase non-jury mitigation), againthe defenserel ated that
Bolin had instructed them not to call any witnesses or present any evidence (RS,
1513). The prosecutor suggested that pursuant to the M ohammed decision the court
should obtain a PSI to look for mitigation and review the prior testimony of Rosalie
Martinez regarding mitigationon April 8, 1999 and February 19, 1999 (R8, 1514). The
prosecutor also aerted the court to this Court’s decision on 1996, synopsizing the
previous mitigation findings in the prior trial (R8, 1515). The prosecutor aso
mentioned Ms. Bolin’s deposition of August 30, 2001 (R8, 1516). The prosecutor
noted that the state did not receive the PSI and did not care to see it unless it was
madean exhibit for thishearing (R8, 1519). Bolinconfirmed ontherecordthat hehad
Instructed counsel not to pursuemitigation, of hisown freewill, knowing themitigation
that would be available (R8, 1521). Bolin indicated he had made a statement that it
would be hypocritical to try and mitigate a sentence for acrime he didn’t believe he
was guilty (R8, 1523). Defense counsel declared that at penalty phase they had been
prepared to put on psychological testimony , three family members and mitigation
speciaist Rosalie Bolin (R8, 1524).
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Bolin again declared that he wished to waive presentation of penalty phase
evidence:
“I've read Mohammed three times. | understand the
philosophy behind Mohammed, and | understand what
counsel hastold me. I’'ve discussed it with them. | made
afree and voluntary decision (R8, 1526).
Thedefense had no objectionto considering its sentencing memorandumwhereinthe
defense objected to the state' s aggravators (R8, 1427-28). Bolin again did not want
to present mitigation (R8, 1531)2.
At the sentencing hearing conducted on December 28, 2001 (R9, 1698-1737),
appellant maintained his innocence and contended that witnesses had committed

perjury (R9, 1702-1708). The judge imposed a sentence of death.

Sentencing Order -

The trial court’s order reflects that, despite Bolin’s knowing and intelligent
waiver of penalty phase evidence and Spencer hearing mitigation evidence and
argument, thecourt reviewed the“ super” pre-sentenceinvestigativereport (only asto

mitigation not aggravation). The court found in aggravation (@) that Bolin was

°The record also reflects the excerpts of testinobny by Rosalie
Bolin on April 8, 1999 in Hillsborough County Case No. 90-11833
(R3, 517-551), and in Case No. 90-11832 (R3, 552-582); an
excerpt of testinony of Gertrude Bolin (R3, 583-605), a
deposition of Rosalie Bolin on August 30, 2001 (R4, 606-716) and
an envelope with PSI (R4, 772-800; R5, 801-1000; R6, 1001-1200;
R7, 1201-1394).
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previously found guilty of a felony involving the use or threat of violence to the
person, i.e. three felonies of sexual battery, and kidnapping on an Ohio victim and
feloniousassault on aguardin an escapeattempt; (b) the capital felony wascommitted
while defendant was engaged in the commission or attempt to commit a kidnapping
and/or attempted sexual battery; and (c) the capital felony was especially heinous,

atrociousor cruel. Intheeffort to comply with Muhammad v. State, 782 So. 2d 343

(Fla. 2001) the court considered and gave littleweight to information that appellant’ s
capacity to appreciate the criminality of hisconduct or to conform his conduct to the
requirements of law was substantially impaired. The court also articulated its
consideration of several non-statutory mitigatorsand explained itsreasonsfor finding

or rejecting them (R4, 717 - 732).
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SUMMARY OF THE ARGUMENT

|. Thelower court did not err reversibly in denying appellant’ schallengesfor causes.
Thetrial court which wasin asuperior vantage point to observe thejurors and assess
their credibility inresponseto questioning did not abuseitsdiscretion. Appellant has
failed to show that any juror who sat was not impartial. JurorsAlmasand Glasswere
removed pursuant to peremptory challenges by the defense. Juror Gale did not
affirmatively articulate any reason for disqualification. Juror Mr. Cox was properly
replaced by an alternate juror before submission to the jury when he becameill and
was hospitalized and appellant elected not to exercise the option of replacing juror
Bradley. Appellant accepted the jury selected.

I1. Thelower court did not abuse its discretion in replacing juror Cox, who became
il and was hospitalized during thetrial, with an alternate juror who had been selected
withtheapproval of theparties. The court adequately madeinquiry into thematter and
determined that amere delay for an uncertain timewould beinappropriatein light of
the availability and scheduling of remaining witnesses.

[11. Appellant’s claim that the lower court erroneously allowed expert testimony
regarding DNA because a prior ruling was law of the case is meritless. The record
reflects that after some initial confusion about the defense objection at trial to the

formulation of a question, the jury heard testimony from experts in both molecular
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biology and in statistics to evaluate the testimony presented to them.

V. Appellant’ sclaimisboth barred and meritlesson the assertion that jurorsmay not
have been sworn prior to thevoir dire questioning. Appellant did not complaininthe
lower court at any point and raisethisassertion and therecord reflectsthat jurorswere
sworn prior to the beginning of any testimony.

V. Thelower court did not commit reversible error by accepting appellant’ s waiver

of a penalty phase jury recommendation and appellant is procedurally barred from

raising this claim on appeal for the failure to object below. See Griffin v. State, 820

So. 2d 906 (Fla. 2002). The sentence of death imposed is proportionate.
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| SSUE |
WHETHER THE LOWER COURT ERRED
REVERSIBLY IN DENYING APPELLANT’S
CHALLENGESFOR CAUSE.
The standard of review on thetrial court’sruling of juror excusalsis abuse of

discretion becausethetrial court hasan advantageousposition to evaluate and observe

thejurors demeanor and credibility. See Lambrix v. State, 494 So. 2d 1143, 1146

(Fla. 1986); Overton v. State, 801 So. 2d 877, 894(Fla. 2001) (“we conclude that the

trial court did not abuseitsdiscretion in denying Overton’ s cause challenge asto Mr.
Heuslein on the basis of his views towards the death penalty”).

(A) Prospective Juror Almas-

Juror Almasindicated onvoir direthat the attorney hasajob totry and winand
thiswasgood for the client and made the systemwork (R10, 178-179), that hewould
make hisdecision ontheevidence (“whichever ismore’) (R183), and that he seemed
to recognize Bolin’s name at first and associated it with disaster, a premonition
(R189)3. Initially when the court inquired about cause challengesthe defense did not
suggest anyone be removed (R10, 197).

Thereafter, the court heard argument on defense cause challenges to jurors

Glass and Almas among others and the court denied the objections for cause (R11,

SAlmas wanted “as nmuch facts as | can receive.” (R169)
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231-334). Thedefensethen exercised ten peremptory challengeson prospectivejurors
Robinson, Schoepfer, Chillura, Urdtti, Almas, Fugate, Glass, Wintersgill, Ramirez and
McMichael (R11, 337-342). Subsequently, the court granted defense cause challenges
for prospectivejurors Perry, Moran, Wehlau, Cotton and Strickland (R12, 426-427)
and Blalock (R12, 453-454). Thestate peremptorily excused Fornabio, Flowers, Judy
Cox and Finch (R456). The defense asked for an extra peremptory challengeto use
on Mr. Cox and when asked if that were the only one, the defense suggested a
possible second additional peremptory for Bradley. The court denied additional
peremptories (R457-459). The defense had no objection to alternates Tuttle and
Robbinsand appellant Bolin affirmatively stated ontherecord that he had participated

injury selection and agreed to them (R460-461)*. See Joiner v. State, 618 So. 2d 174

(Fla. 1992)(defendant waived Neil objection by accepting the jury).

(1) Thereisno Violation of U.S. Supreme Court Precedents-

In Rossv. Oklahoma, 487 U.S. 81, 101 L.Ed.2d 80 (1988) the Court held that

thefailureof thetrial court toremoveajuror for cause who should have been excused

under Witherspoonv. Illinois, 391 U.S. 510 (1968) and Wainwright v. Witt, 469 U.S.

412 (1985) did not require reversal.

“The jurors who ultimately returned a verdict of guilty were
Val chovi ch, Gale, Snyder, Tyler, Keith, Jundtz, Vitacco, Jacobs,
Morgan, CGeorge, Bradley and Tuttle (R19, 1660-62).
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“Any claim that the jury was not impartial, therefore, must
focusnot on Huling, but onthejurorswho ultimately sat.....
We conclude that petitioner hasfailed to establish that the
jury was not impartial.” (ld. at 86)

TheCourt rejected theargument that reversal wasrequired becausethe defense
could have exercised a peremptory challenge differently if not forced to do so by the
trial court’s error:

“In theinstant case, thereisno need to specul ate whether Huling would
have been removed absent the erroneousruling by thetrial court; Huling
wasinfact removed and did not sit. Petitioner wasundoubtedly required
to exercise aperemptory challengeto curethetrial court’serror. But we
reject the notion that the loss of a peremptory challenge constitutes a
violation of theright to animpartial jury. We havelong recognized that
peremptory challenges are not of constitutional dimension. [citations
omitted]. They areameansto achieve the end of an impartial jury. So
long asthejury that sitsisimpartial, thefact that the defendant had to use
a peremptory challenge to achieve that result does not mean the Sixth
Amendment was violated [citations omitted]. We conclude that no
violation of petitioner’ sright to an impartial jury occurred.” (Id. at 88)

Nor was there a violation of due process since the defendant received all that
Oklahoma law alowed him. Id. at 91.

InU.S. v. Martinez-Salazar, 528 U.S. 304 (2000), the Court added toRossand

held that if a defendant elects to use a peremptory challenge after denial of a cause
challenge on ajuror who would favor the prosecution and is subsequently convicted
by ajury onwhich no biasedjuror sat, there hasbeen no deprivation of any rule-based

or constitutional right:
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“ After objectingtothe District Court’ sdenia of hisfor-cause challenge,
Martinez-Salazar had the option of |etting Gilbert sit onthe petit jury and,
upon conviction, pursuing a Sixth Amendment challenge on appeal.
Instead, Martinez-Salazar elected to use a challenge to remove Gilbert
because he did not want Gilbert to sit on hisjury. Thiswas Martinez-
Salazar’s choice.

In choosing to remove Gilbert rather than taking his chances on
appeal, Martinez-Salazar did not loseaperemptory challenge. Rather, he
used thechallengeinlinewith aprincipal reason for peremptories: to help
secure the constitutional guarantee of trial by animpartial jury.” (ld. at
315-316)

Under Ross and M artinez-Salazar, the defense peremptory excusal of Almasdid not

violate the federal constitution since no biased juror ultimately sat on the jury.

(2) Therewasno Violation of Florida L aw -

InOvertonv. State, 801 So. 2d 877 (Fla. 2001), thisCourt affirmed ajudgment

and sentence of death. Eventhoughthetrial court wasdeemedto haveerredinfailing
to excusejuror Russell for cause, since the court had granted an extra peremptory in
the case it was necessary for Overton to establish that the trial court erred asto both
Russell and Heuslein (asecond challenged juror) to establish reversible error. Since
it was not error to excuse Heuslein for cause, the defendant failed to demonstrate any

error warranting reversal for new trial. 1d. at 895. See aso Watsonv. State, 651 So.

2d 1159, 1162 (Fla. 1994); Cook v. State, 542 So. 2d 964, 969 (Fla. 1989).

In Trotter v. State, 576 So. 2d 691, 692-693 (Fla. 1991), this Court explained:

Trotter raises eight points on appeal. He first contends that the
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trial court erred in refusing to excuse four prospective jurorsfor cause,
thus forcing the defense to expend peremptory challengesin removing
them. He argues that because he eventually exhausted his peremptory
challenges and was denied an additional one, reversal isrequired under
state and federal law. We disagree. Under federa law, the defendant
must show that abiased juror was seated. Rossv. Oklahoma, 487 U.S.
81, 108 S.Ct. 2273, 101 L.Ed.2d 80 (1988). Trotter has made no such
claim.

Under Floridalaw, “[t]o show reversible error, adefendant must
show that all peremptorieshad been exhausted and that an objectionable
juror had to be accepted.” Pentecost v. State, 545 So. 2d 861, 863 n. 1
(Fla. 1989). By thiswe mean the following. Where a defendant seeks
reversal based on a claim that he was wrongfully forced to exhaust his
peremptory challenges, heinitially mustidentify aspecificjuror whomhe
otherwise would have struck peremptorily. This juror must be an
individual who actually sat on the jury and whom the defendant either
challenged for cause or attempted to challenge peremptorily or otherwise
objected to after his peremptory challenges had been exhausted. The
defendant cannot stand by silently while an objectionablejuror isseated
andthen, if theverdict isadverse, obtainanew trial. Inthe present case,
after exhausting hisperemptory challenges, Trotter failedto object toany
venireperson who ultimately was seated. Hethus hasfailed to establish
thisclaim.

See aso Hitchcock v. State, 578 So. 2d 685, 689 (Fla. 1991); Hall v. State, 614 So.

2d 473, 476 (Fla. 1993); Farinav. State, 679 So. 2d 1151, 1154 (Fla. 1996) (“ Although

Farinasought additional peremptoriesto excusecertainjurors, we havealready found
that the jurors Farina complains of in Issue | were acceptable. Thus, there were no
objectionablejurorson his panel, so it does not matter that he wasforced to exercise

peremptory challengesashearguesin Issuell”); Mendozav. State, 700 So. 2d 670,

675 (Fla. 1997).
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Here, the defenseexercised itstenth and | ast peremptory challengeat R11, 342.
Subsequently the parties stipul ated to theremoval of five prospectivejurorsfor cause
(R12,427). Thedefenserequested an additional peremptory “against Mr. Cox” (R12,
457). Whenthe Court inquired if hewould only want oneif the court gave additional
peremptoriesthe defense added, “....actually, | was probably going to go against Ms.
Bradley” (R12, 457). The court noted that Bradley said athough she had read
something she could set it asideand befair (R12, 458), Cox hadn’t read anything and
the court ruled there was no reason to expand the panel (R12, 458). The defense had
no objection to alternate jurors Tuttle and Robbins. Bolin acknowledged he agreed
with the panel selected (R12, 460-461)°. See, Joiner, supra.

Intheinstant case, assuming only arguendo of course, that thelower court erred
in failing to excuse Almas for cause®, in effect Bolin was given extra challenges
subsequently when Cox (whom the defense earlier wanted an extraperemptory for at

R457) had to bereplaced duetoillness[seelssuell, infra] and the defense sought and

SAppel l ee additionally notes that the defense did not offer any
conplaint in the notion for new trial about the jury selection
process (R3, 471-472).

6¢See also Johnson v. State, 660 So. 2d 637, 644 (Fla. 1995)
(“jurors brought into court face a confusing array of procedures
and termnology they may little understand at the point of voir
dire. It may be quite easy for either the state or the defense
to elicit strong responses that jurors would genuinely
reconsi der once they are instructed on their |egal duties and
the niceties of the law).
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withdrew arequest to strike Bradley (R14, 759; R19, 1654), arequest the Court would
have granted if truly desired by appellant (R19, 1655). Relief must be denied.

Qverton, supra.

(B) Prospectivejurors Glassand Gale -

At the beginning on the first day of jury selection, the trial court instructed
prospectivejurorsthat every citizen accused of acrimeis presumed innocent, that the
burden of proof inacriminal case lies solely upon the prosecutor, that the defendant
has no burden and needs to prove nothing, and that the prosecutor must prove the
charge beyond areasonable doubt. Thejurors acknowledged they understood these
concepts and agreed to abide by them (R10, 16-17). Jurors Gale and Glass were
among this group (R10, 20-21). The court then proceeded with the voir dire
examination of fourteen of the original fifty selected (R10, 51- 53). Another small
group wasthen brought in for questioning (R10, 73-75) and questioned until alunch
break (R10, 76 - 120). After lunch, the voir dire examination continued (R10, 155-
200). Jurors Gale and Glasswere again in the group examined later in the afternoon
(R11, 207, 215). The prosecutor reiterated in his questions that under the law the
defendant was presumed innocent, that the state had the burden of proof beyond a
reasonable doubt and that the defendant had the right ssmply to require the state to
proveit. Thejurorsacknowledged that no one had a problem with that concept. No
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one had a problem with accepting the law asinstructed by the court (R11, 250-252).

Thejurorsagreed that whatever prejudice or sympathy (either for the defendant
or state) they would set aside and weigh and evaluate the evidence and testimony in
returning averdict (R11, 253). They could give Bolin afair and impartial trial (R11,
270).

On the second day, October 16, 2001, voir dire continued with defense
counsel’s inquiry (R11, 276). The record does not demonstrate any affirmative
assertion by prospectivejurors Glass and Gale that they would require the defense to
prove the appellant’ sinnocence. The colloquy at R11, 290-292 provides:

MR. SWISHER: Okay. Inthat vein, let me ask you
this, Mr. Avalos. What would you say my job hereisinthe
courtroom as Mr. Bolin's attorney? What would you say
my jobs or duties are?

PROSPECTIVE JUROR AVALOS: It would beto
defend the person accused.

MR. SWISHER: All right. Would anybody here
require me to prove his innocence?

PROSPECTIVE JURORS: (Indicating.)

MR. SWISHER: Okay. | see someshakesand | see
some nods.

Mr. Flowers, would you expect me to prove his
innocence?

PROSPECTIVE JUROR FLOWERS: Yes.

MR. SWISHER: All right. How many agreewith Mr.
Flowers?

Okay. We have Ms. McMichadl. Who else? Raise
your hand. Wehave Mr. Gale, Mr. Glass. Who else? We
have Ms. Pruitt and Mr. Vitacco. Anybody else? | assume
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by that that the rest of you would not expect me or require
me to prove hisinnocence; isthat afair statement?

Ms. Julian, what would you say my job is?

PROSPECTIVE JUROR JULIAN: Your job isto
perform adefensefor the accused. But it’ sthe State' sjob
to prove beyond a reasonable doubt - - shadow of a doubt

MR. SWISHER: Don't use the shadow of a doubit.
You'll never hear this.

PROSPECTIVE JUROR JULIAN: Reasonable
doubt.

MR. SWISHER: You'll never hear the Judge say
shadow of adoubt. You only hear that on television.

PROSPECTIVE JUROR JULIAN: Reasonable
doubt.

MR. SWISHER: Because there' s always a shadow.
Right?

Who herewould put metothetask if | didn’t put my
- - didn’'t put Mr. Bolin on the witness stand? Who
wouldn’t want to hear or requiremeto put Mr. Bolinonthe
witness stand? Anybody?

Mr. Glass. Mr. Gale. Mr. Straguadine. Anybody
else? Ms. McMichadl.

PROSPECTIVE JUROR PRUITT: | didn't
understand the question.

MR. SWISHER: I’m sorry?

PROSPECTIVE JUROR PRUITT: | didn't
understand the question.

MR. SWISHER: Who herewould require meto put
Mr. Bolin on the witness stand?

Ms. Pruitt?

PROSPECTIVE JUROR PRUITT: Yes.

MR. SWISHER: Anybody else? Ms. Bilby, right?

PROSPECTIVE JUROR BILBY: (Nodding head.)

MR. SWISHER: Anybody €else?

PROSPECTIVE JURORS: (No response.)
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Whiletrial counsel may haveinitially thought Glassand Gale had indicated such
aview, the record does not reflect that they confirmed hisview. Inany event, at the
conclusion of the exchange, only prospective jurors Pruitt and Bilby affirmatively
indicated they would require Bolin to testify. Pruitt and Bilby were subsequently
excused for cause because they couldn’t be fair and impartial (R11, 313). Trial
defense counsel did not dispute it when the court inquired “Is there any dispute that
Glass said he could follow the law?’ (R11, 327) At most, some jurors like Julian
didn’t understand the question which confusedly asked “Who wouldn’t want to hear
or require me to put Mr. Bolin on the witness stand? Anybody?’ (R11, 292)

ThisCourt has observed on more than one occasion that when jurorsarethrust
into the courtroom, and exposed to the nuances of the criminal justice systemitisnot
surprising what their responses can be especially when asked confusing or leading

guestions by one of the advocates. See, e.g., Johnson v. State, 660 So. 2d 637, 644

(Fla. 1995) (“...jurors brought into court face a confusing array of procedures and
terminology they my littleunderstand at the point of voir dire. It may bequiteeasy for
either the state or the defense to dlicit strong responses that jurors would genuinely
reconsider once they areinstructed on their legal duties and the niceties of the law...
Moreover, the courts should not become bogged down in semantic arguments about

hidden meanings behind the juror’ swords’)’ Castro v. State, 644 So. 2d 987, 990
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(Fla. 1994) (“not surprisingly, the prospective jurors had no grounding in the

intricacies of capital sentencing”); Overton v. State, 801 So. 2d 877, 893 (Fla. 2001)

(“They are overwhelmingly unaware of the existence of the bifurcated process by
which defendants may be tried and ultimately sentenced to the death penalty”).
Whatever confusing questionswere first submitted, it is clear from the record
that any remaining jurors who erroneously believed the defendant was required to
submit evidence were subsequently excused and did not sit on the jury.
Finally, appellant may not prevail on any of his attacks on prospective jurors

(Almas, Glass, Gale or anyone else) since appellant accepted the jury selected (R12,

460-416)’. See Joiner v. State, 618 So. 2d 174 (Fla. 1993) (defendant waived Neil

objection by accepting the jury). Accord, Franqui v. State, 699 So. 2d 1332, 1334

(Fla 1997); Johnson v. State, 750 So. 2d 22, 26 (Fla. 1999); Philmorev. State, 820

So. 2d 919, 930 (Fla. 2002); Rimmer v. State, 825 So. 2d 304 (Fla. 2002).

Appellant’s claim is meritless. Bolin was tried by afair and impartial jury.

Relief must be denied.

‘Appellant did renew a request for additional perenptories
regarding Bradley and M. Cox prior to the jury being sworn
(R13, 482), but Cox was replaced due to illness [see Issue II,
infra.] and the defense ultimtely opted not to replace Bradley
whi ch the court would have all owed (R19, 1654-1655).
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|SSUE |1
WHETHER THE LOWER COURT ABUSED ITS
DISCRETION BY REPLACING JUROR COX
WITH ANALTERNATEAFTERHEBECAMEILL.

(A) The proceedings below -

On the morning of October 19, 2001, thetrial court and counsel discussed the
problem with juror Cox (R16, 984-1000). The court had beeninformed that Mr. Cox
was up all night (with only three hours of sleep). He had emphysema and breathing
difficulties. Cox hadinformed thejury coordinator that he had not brought hisoxygen
for jury selection because he assumed after 9/11 that you couldn’t bring an oxygen
tank into a county building; he was on his way to the emergency room or to his
doctor, whoever would take him. He would definitely not be in (R984). The court
indicated they shouldimpanel an alternate and the prosecutor requested thesame. The
prosecutor explained that the state would like to proceed with thetrial that day since
they had an expert witness who was committed all of the following week to other
engagements, and thereweretwo other peopleflowninfrom other partsof the country
and they did not bring extra clothing with them. If the court passed the case to
Monday, those two witnesses would have to be flown back at state expense and then
flown back again. Theprosecutor hadn’t yet discussed with them whether they would

even beavailableat that time. Everyone had sel ected alternatesthey were happy with
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(R985 - 986).

Thetrial court recalled that juror Cox had been one of the prospective jurors
that the defense had wanted an extra peremptory to remove but now indicated they
preferred would stay® (R986 - 87). Defense counsel noted that they didn’t know Cox
couldn’t be here later that day. The court responded that they knew he was on his
way to the emergency room, that he had a history of breathing problems and
emphysema, that he can’t make it, that he didn’t sleep all night and that he was an
elderly gentleman (R987). The court indicated it would give both sides areasonable
opportunity to investigate further to seeif there was an update on hisdiagnosis. The
jury coordinator told thetrial judge that Cox was having much difficulty talking and
breathing onthe phone. Theimpression the court had wasthat thejuror wasnot going
to be able to serve anywhere in the near future (R988). At the prosecutor’ s request
thecourt heard testimony of judicia assistant Mary Ellen Broughman and jury manager
Nancy Hutchins (R989 - 992).

Broughman testified that Cox called earlier that morning indicated that he was
very ill, had emphysema, was a member of the jury and would not be able to makeit

today. He said he had slept two to three hours and generally when he'sill he has to

8See R 13, 482 where prior to the jury being sworn defense
counsel renewed a notion for extra perenptories because Cox
assertedly “would require nme to prove M. Bolin not guilty”.
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go to the hospital. Heled her to believe he had a history and pattern of this. Hedid
not indicate whether or not he'd be available on the following Monday or in the
afternoon. Hutchins testified that Cox sounded stressful and she could barely
understand him. Hewasanxiousto let her know he had a severe problem during the
night and had been on oxygen. Hehad tried hismedications, that nothingwasrelieving
his breathing problem and that he was going to the doctor or the hospital, whoever
could seehimfirst. Shecouldtell hewasserioudly ill and hedid not indicate when he
could beavailable (R989 - 992). Hutchins' impression wasthe man was not going to
be available anytime soon including any time that day. She had been a nurse for
twenty-oneyearsand had many asthmatic patients. Hutchinsstated hewasdefinitely
having an attack. Cox had had an aortic valve replaced which he thought was going
torelieve alot of his pulmonary problems, in Jury or August (R993 - 994).

The prosecutor then related that another witness Dr. Corcoran who was to
testify that morning would beunavailablefor al of next week (R994). Defense counsel
added nothing else. The court then ruled:

In theinterest of justice it would be very appropriate we impanel

an alternate. 1t would be very inappropriate to continue the trial in the

hopesthat thisjuror might make some sort of miraclerecovery. It'snot

inthe cards. | don't see this gentleman getting well. Unfortunately he

had an attack, he' san asthmatic, he has emphysema, he’ snot available,

he's going to the emergency room. Right-minded people would not
possibly honestly believe there's any serious likelihood of him being
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rehabilitated to be back on this panel.

He hadn’t had any dleep. The man normally utilizes oxygen. He
had pulmonary problems. Hehasbreathing difficulties. Weall heard him
coughing his brains out, so there is a problem. It wouldn’'t be fair to
delay the case. And secondly, it would cause gross manifest injusticeif
| didn’t proceed.

Secondly, my understanding was this is not going to be a half a
day casetoday, it’ sgoing to be apotential breaking early, whatever that
means. So it’s not like aminor inconvenience. There' s witnesses that
can't be relocated easily, so we're going to have to impanel another
aternative. That would be Jennifer Tuttle who would be next in line.
(R995 - 996)

Bolin registered his personal objection (R996).

The prosecutor provided acase, Andradev. State, 564 So. 2d 238 (Fla. 3DCA

1990) and defense counsel indicated they didn’t need to see the case since the court
had ruled (R997 - 998). The court indicated awillingnessto reconsider itsruling and
the defense announced it was renewing the objection but didn’t need to see the case.

The court responded:

| happened to have read that case. That’sthe primary case cited
inthestateof Florida. Infact, thejudgewasMarty Kahn, which happens
to be a judge that teaches up at the judges college in Tallahassee.
Another case came down the pike by the name of Delahoya (phonetic).
Same thing happened, the juror called in with the flu and the judge sua
sponteexcused thejuror, impaneled an alternate. Andtheobjectionthere
wasthat thedefense attorneysweren’t allowed to participatein ahearing
or inquiry to determinetheextent of theillnessor inquiry to determinethe
extent of theillnessand it was determined they had no right to participate
in the hearing, so he was upheld.

Here | think we' ve gone more than one step beyond. Secondly,
wedon't haveflu here. Wehave something likeemphysema, asthmatic,
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man on oxygen, someonewho isfar beyond flu situation. And then we
have - - we did have a hearing where both sides had the opportunity to
guestion the information that was brought to my attention, | didn’t do it
sua sponte. So | think we're well above and beyond.

And secondly, they’ refirst-degreemurder casesjust likewehave.
Everyonesaysdeathisdifferent. Soif there was some aberrationinthe
case law, both sides have had a chance to fully explore it and I'm
standing by theoriginal rulings. We'll bring thejury back unlessthere's
something else we need to take up. (R999 - 1000)

The jury was then informed that juror Tuttle was being empaneled for ill juror Cox
(R1000). Appellant did not assert any complaint about thisruling among the grounds
urged in his motion for new trial (R3, 471-472).

(B) Argument -

A trial court hasbroad discretion inimpaneling jurorsand replacing them with

alternates. See Raleigh v. State, 705 So. 2d 1324, 1328 (Fla. 1994) (no abuse of

discretion indismissingjuror over objection of defense counsel following expression

of hostility toward prosecutor). Jenningsv. State, 512 So. 2d 169, 172 (Fla. 1987).

Discretion is abused only where no reasonabl e person would take the view adopted

by thetrial court. Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990); Hawk v. State,

718 So. 2d 159, 162 (Fla. 1998); Treasev. State, 768 So. 2d 1050, 1053 n. 2 (Fla

2000).

Seedso U.S. v. Wilson, 894 F.2d 1245 (11" Cir. 1990) (district court did not
abuseitsdiscretionin determining that just cause existed to dismisspregnant juror who
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suffered from abscessed tooth and did not have affirmative duty to contactill juror or
her physician to investigate her absence before excusing her for just cause); U.S. v.
Fajardo, 787 F.2d 1523 (11" Cir. 1986) (decisionto removejuror and replacehimwith
aternate is entrusted to sound discretion of trial judge whenever facts are presented
which convincetrial judgethat juror’ sability to perform hisduty asjuror isimpaired,;
trial judge does not need defendant’ s consent to replace juror with aternate before

juror retires - all that isrequired isreasonable cause for replacement); Wiley v. State,

427 So. 2d 283 (Fla. 1 DCA 1983) (trial court did not abuse its discretion in

substituting alternate juror for juror who came in late on the second day of trial);

Luckett v. State, 590 So. 2d 955 (Fla. 3 DCA 1991) (juror who did not arrive at

session on time was properly replaced with duly chosen aternate); Andradev. State,

564 So. 2d 238 (Fla. 3 DCA 1990) (excusing juror during murder trial and replacing
him with alternate juror was not reversible error where juror called trial judge on

morning of last day of trial and reported the hewas sick with flu and would be unable

to cometo court); DelLaHoz v. State, 576 So. 2d 812 (Fla. 3 DCA 1991); Orosz v.

State, 389 So. 2d 1199, 1200 (Fla. 1 DCA 1980); State v. Tresvant, 359 So. 2d 524

(Fla. 3 DCA 1978).
Appellee notesthat the instant case does not involve theissue of substituting a

juror with an alternate after beginning of deliberationsand consequently Williamsv.
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State, 792 So. 2d 1207 (Fla. 1998) is inapplicable.
Apparently not finding any of the Florida decisions sufficiently helpful, Bolin

turnsto aforeign jurisdiction and cites such decisions asPeople v. Page, 526 NE.2d

783 (NY 1988); Peoplev. Olaskowitz, 556 NY S 2d 900 (App. Div. 1990); Peoplev.

Lowe, 631 NY'S 2d 298 (App. Div. 1995) and People v. Powell, 579 NYS 2d 71
(1992). Pageinvolved the court’ sinterpretation of arule pertaining to discharging a
swornjuror onthegroundthat thejuror was* unavailablefor continued service”. The
Court held that the trial court had erred in discharging a juror who had called and
reported she just got up and would get there when she could. Significantly the court
upheld the trial court’s action in the consolidated and companion case of People v.
Washington where prior to discharge court personnel had attempted tolocatethejuror
- the juror’ s mother had explained the juror had gone to the hospital but had refused
to tell the court which hospital. Thetrial court also was not convinced the juror was
not ssimply trying to avoid coming to court and four prosecution witnesses were
scheduled to testify, one of whom had failed to appear previously and had to be
subpoenaed. The instant case is closer to Washington than Page.

In Olaskowitz, theappellate court found theerror reversiblewherethetria court
failed to grant a one day continuance for a sick juror and made no record at all to

explainitsdecision. Theinstant casein sharp contrast detailsthetrial court’ sinquiry
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with counsel and findings regarding both the serious heal th problem of the juror and
thedifficult situation with the prosecution witnesses. InLowe, involving another sick
juror who would not be in that day the trial court apparently failed to conduct any
Inquiry to ascertainthelength of thejuror’ sabsence or the nature thereof, but seemed
intent on avoiding ashort delay. Powell involved another case wherethe juror would
not be coming to court that morning, but the decision to reverse drew a sharp dissent
from Justice Asch who opined that facts and reason were present which impelled
discharge of thejuror.

Eventhejurisprudenceof New Y ork recognizesthat wherethe court takesinto
account all the relevant circumstances, e.g. prior unavailable delay, other juror’s
concerns about the length of trial, the risk of not completing the trial with a full
complement of jurorsit is proper to excuse an absent juror and proceed with trial.

Peoplev. Robustelli, 592 NY S 2d 704 (N.Y.A.D. 1993). See also Peoplev. Jeanty,

727 NE. 2d 1237 (Ct. of Appealsof NY, 2000) (permitting excusal of juror who does
not appear after two hoursand recognizing that asarulereplacement with an alternate
juror is not aviolation of the right to trial by jury).

Inany event it isunnecessary for this Court to resolve which of the New Y ork
precedents or jurists best resolve the controversies and rules of New Y ork. Suffice

it to say that the Constitution does not require either that the defendant consent to
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replacement by an aternate nor isthe court compelled to contact thejuror, doctor and
hospital to determinethe severity and duration of the medical condition. See Wilson,
supra; Fajardo, supra. Appellant has failed to show that no reasonable jurist would
have acted as the trial court here. Huff, supra; Trease, supra.

Thetrial court sub judice had just cause and acted reasonably in excusing juror
Cox who had become ill and was unable to continue because of his breathing
difficulties and replacing him with juror Tuttle. It cannot be said that no reasonable
person would take the view adopted by thetrial court. Neither Floridadecisional law
nor the federal courts require the adoption of the view advanced by appellant. To
summarize, in this case:

1). Thetria court had received information that Cox who had ahistory

of medical problemsof thisnature had severebreathing difficulties(with

little deep the previous night) requiring medical and/or hospital assistance

and would not be in that day to perform hisduties. Thejuror had more

than the flu.

2). Thecourt offered and appellant apparently declined theinvitationto

check further into the situation with Cox’ s doctor or hospital officials

(R987);

3). Thedelay would occasion difficulty inthetrial asthe prosecutor had
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related that two experts (Bodziak and Dr. Corcoran) would be

unavailable the following week and two other witnesses flown in from

other parts of the country had not brought extra clothing which would

necessitate another flight and return flight at the state expense (R985 -

986, 994);

4). The parties had accepted Tuttleasavalid alternate and it isdifficult

to avoid the suspicion that Bolin’s claim is disingenuous regarding a

desireto keep juror Cox when earlier he had sought an extraperemptory

challenge for the specific purpose of removing Cox (R13, 482).

Appellant’sclaimismeritless. Thefailure of Bolinto demonstrate an abuse of
discretion requiresrejection of thisclaim and denial of any applicationfor reversal and

remand for anew trial.
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ISSUE |11

WHETHER THE LOWER COURT ERRED IN
ALLOWING EXPERT DNA TESTIMONY
ASSERTEDLY ON THE GROUND THAT A PRIOR
RULING WASLAW OF THE CASE.

Standard of Review - the admissibility of evidence is within the sound

discretion of thetrial court and itsruling will not be reversed absent a clear abuse of

that discretion. See Ray v. State, 755 So. 2d 604, 610 (Fla. 2000); Alston v. State,

723 S0. 2d 148 (Fla. 2000); Zack v. State, 753 So. 2d 9, 25 (Fla. 2000); Colev. State,
701 So. 2d 845 (Fla. 1997).

During thetestimony of state witness David Walsh, astaff molecular biologist
who had worked for Cellmark Laboratories, defense counsel objected to the question
whether in his opinion there was a match of the bands in the semen sample as
compared to the bandsin Oscar Ray Bolin’ sblood. The defense complained that the
use of the word “match” was improper but that the word likelihood could be used.
Thestateresponded that there had been aprior hearing on theissue, that the court had
ruled on it and the case had been appealed. (R16, 1162 - 1163). The defensereplied
that after the last trial the National Research Council revised its view. The state
countered that the defense could pursueit on cross-examination (that it went towei ght

not admissibility). The court initially observed that a ruling had been made and had
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become the law of the case and if the defense wanted to change the law of the case
they should have asked for a new Frye hearing; it went to weight not admissibility
(R16, 1164).

The defense clarified that he was not asking for a Frye hearing (the previous
Frye hearing had been on the admissibility of DNA evidence) and that he was only
objecting to the form of the question. This colloquy ensued:

“The Court: That's different then. The form of the
guestion wasin your opinion. Now he didn’'t say withina
reasonable degree of medical probability; isthat why you're
objecting?

Mr. Swisher: That’s part of it, yeah.

The Court: Any objection to rephrasing it?

Mr. Halkitis: Y eah, no problem.

The Court: Okay. Let’smove onthen”. (R16, 1165)

The testimony then continued without further objection:
“Q. Sir, | just want to qualify my last question by asking
you within areasonabl e degree of certainty inyour opinion
was there a match between the two?
A. Yes, there was.
Q. Inyour opinion did it come from the same source?
A. In my opinion it did come from the same source.”
(R16, 1166)
Defense counsel cross-examined Walsh (R17, 1171 - 1194).
On cross-examination, the witness stated it was apparent that the book he was

bei ng shown wasthe second onefrom 1996 of the National Research Counsel and he
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was familiar withit. (R17, 1179). Then, this exchange occurred:

“Q. Do you recognize that as an authority in the field?

A. To the extent of the way we do our procedures, but |

am not a population geneticist, so for the population

geneticsportion | don’tfeel qualifiedtocomment onthat as

an expert” (R17, 1179).
The defense moved to strike his testimony regarding a match since he was not
gualified as a population geneticist (R1180). The court denied the motion to strike
(R1181). Walshtestified that apopul ation geneticist was aperson who specializesin
the statistical analysisand thegeneticsof populationsof originto determinetheoveral
frequences and appearances of certain characteristics of the DNA in various
populations (R1190).

Dr. Christopher Basten, as expert in population genetics (R1213-18), then
testified without objection that “ onthe averageyou’ d expect to see about onein 2,100
individual s in the caucasian population with the same profile at the DNA level”. He
explained that thelikelihood ratio wasthat it was 2100 timesmorelikely that Bolinis

the source than if it's some random unrelated person (R17, 1228 - 1231).

(A) Theinstant claim is procedurally barred -

Thelower court resolved appellant’ scomplaint at trial regarding the use of the
word “match” inthetestimony. If appellant believed that therewasanimproper ruling
about the law of the case he certainly did not register that objection
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contemporaneously nor subsequently; it was not mentioned among the grounds
asserted inhismotionfor new trial (R3,471-472). If appellant felt that thetrial court
had made an erroneousruling earlier, it wasincumbent upon him to assert that bel ow

and urge the court to correct itself. See Lucasv. State, 376 So. 2d 1149, 1152 (Fla.

1979) (counsel “deferred to the trial court’s statement of the applicable law. This
court will not indulge in the presumption that the trial judge would have made an
erroneous ruling had an objection been made and authorities cited contrary to his
understanding of the law”)°®.

(B) Theinstant claim is meritless-

Asindicated, supra, whilethetrial court initially mentioned the law of the case
when the dialogue appeared to be about whether another Frye hearing was being
belatedly sought, when defense counsel clarified that he did not seek aFrye hearing
but only rephrasing of the question, the prosecutor complied and examination of the
witness proceeded.

Thegist of Bolin’sargument - that there was sometype of error under Brimv.

°l'f there was any confusion, perhaps it was exacerbated by trial
counsel requesting prior to the commencenent of trial to adopt
prior nmotions and rulings including the previous Frye hearing
and ruling in 1996 (R13, 478 - 479). When the court nentioned
the law of the case doctrine, appellant neither objected nor
i nterposed any view on that (Rl3, 480). There was no request or
suggestion that the court was commtting error.
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State, 695 So. 2d 268 (Fla. 1997) and later cases - is not present here. Appellant
might haveamorepersuasiveargument if the state only produced amol ecul ar biologist
without an accompanying statistical expert to explain both aspectsof DNA evidence.
But that error did not occur. Instead, Walsh and Cotton explained the biological
prong and Dr. Christopher Basten explained the statistics, that it was 2100 timesmore
likely that Bolinwasthe sourcethanif itissomerandom unrelated person. Therewas
no error in Walsh’ shaving used theterm “match” since hewasreferring to the bands
on the autorads and Dr. Basten explained the statistical meaning of that event. See

Butler v. State, So. 2d_, 27 Fla. L. Weekly $461, 464 (Fla. 2002) (“Dr. Eberhardt’s

testimony did for the jurors what the expert’ s testimony could not - it explained the
significanceof theinformation and datathey weregiven... Sheexplained that shethen
calculated astatistical frequency that could tell her “how common or rarethat type of
profile would be found in any given population”.... This testimony quantitatively
helped thejury and thetrial court understand theimportance of aDNA match”). Dr.
Basten’ stestimony similarly applied that function to supplement the Walsh - Cotton

testimony.*°

1There is no reasonable likelihood that the jury was
unreasonably or irrationally swayed by Wilsh's describing a
mat ch of the banding pattern in the autorads in light of Dr.
Basten’s explanation that regarding the one in 2100 figure and
applying an adjustnent factor to arrive at 1 in 1200, there
woul d be about 200,000 to 280,000 people in the United States
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Appellant’s suggestion that Walsh and his supervisor Dr. Robin Cotton
disagreed about the results of the testing is erroneous. Dr. Cotton testified that he
supervised thework of David Walsh (R17, 1198), that he looked at the autorads and
Bolin could not be excluded as a possible donor of the DNA stain. He testified that
Bolin had six bands, the stain had five and the five bands in the stain are completely
consistent with thefive bandsfrom Bolin. One band wasmissing and the most likely
explanation for that isthat therewasnot very much DNA obtained fromthestain (R17,
1199). Cotton reviewed Walsh’s procedures - there was nothing inconsistent with
Cellmark protocol - and Walsh’ snoteswerevery detailed. He correctly followed the
protocol that wasin usefor RFLPtesting (R17, 1202). Cottonreiterated that the band
missing from the semen stain was a G-3 probe and in this case the G-3 probe was
likely the last one done and the ability of the DNA on the nylon to give aclear signal
getsreduced (R17, 1204 - 06). On cross-examination he declared that he could say
within areasonable degree of scientific certainty that he had five bandsin theevidence
that match six bandsin Bolin, i.e., he can say five match five of the six (R17, 1211).

Cotton’ stestimony was consistent with that of Mr. Walsh who testified that he
extracted DNA from semen stain ontheslackshereceived (R16, 1155). Heproduced

an autoradiograph, a piece of x-ray film and was able to see abanding pattern (R16,

that m ght match that (R17, 1239).
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1157). The DNA banding pattern from the combined semen stain extract did not
match the DNA banding pattern obtained from the blood of Gary McClelland or Teri
Lynn Mathews and they could be excluded as donors of the stain on the slacks (R16,
1159). In 1990 he received a blood sample from Bolin, extracted his DNA and
produced an autorad showing hisbanding pattern. He saw six bandsthough the four
probesand five bandswerevisible on the semen stain (R16, 1160-61). He concluded
five bands detected on the semen stain matched five of the six bands from the known
blood sample of Bolin. The one unseen band on the evidentiary sample was not seen
because you lose a portion of DNA through the process (R16, 1161-62). There was
amatch of the bands and he could not exclude Bolin as the source (R16, 1166-67).

Contrary to appellant’ ssuggestion, thereisno similarity toMurray v. State, So. 2d_,

27 Fla. L. Weekly S816 (Fla. 2002).
Appellant’s claim is both barred and meritless and should be denied by this
Court. The lower court did not abuse its discretion in allowing the introduction of

evidence.
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ISSUE |V

WHETHER APPELLANT IS ENTITLED TO A
NEW TRIAL WHERE THE RECORD DOES NOT
REFLECT THE FACT THAT PROSPECTIVE
JURORS WERE SWORN FOR VOIR DIRE AND
APPELLANT DID NOT ASSERT SUCH A CLAIM
BELOW.

Standar d of Review - Legal questionsarereviewed denovo. Inthisinstance,
thisclaim is procedurally barred as it was not even presented to the lower court for
resolution.

Theinstant record merely doesnot affirmatively reflect thefact that prospective
jurorswere or were not sworn prior to voir dire; it doesreflect the fact that after voir
dire the selected jurors were sworn prior to the beginning of trial (R13, 488 - 489)
Appellant did not offer any complaint or objection below at the time of or after trial
and consequently his claim is procedurally barred.

Floridacourts and those courtswhich review Floridacaseshave held that there
isno reversible or fundamental error where, as here, appellant has not submitted any
evidence that in fact prospective jurorswere not sworn before voir dire. See United

States v. Pinero, 948 F.2d 698, 699 (11" Cir. 1991) (“The mere absence of an

affirmative statement in the record, however, is not enough to establish that the jury

wasnotinfact sworn”), citing also United Statesv. Hopkins, 458 F.2d 1353, 1354 (5™
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Cir. 1972).

In Penav. State, 829 So. 2d 289 (Fla. 2DCA 2002), the court through Judge

Altenbernd disposed of asimilar claim:

[4] Mr. Penaarguesthat thetrial court committed fundamental error when
it failed to swear the venire prior to jury selection. Florida Rule of
Criminal Procedure 3.300(a) requiresthat themembersof thevenire, the
group of jurorsfrom which ajury will be selected, each swear that they
will truthfully answer all questionsduring jury selection. Mr. Penadoes
not cite any prior cases directly on point. Instead, he relies on cases
holding that it is error for the trial court to fail to swear the trial jurors
prior to the commencement of trial as required by Florida Rule of
Criminal Procedure 3.360. SeeBrown v. Sate, 29 Fla. 543, 10 So. 736
(1892); compare Fla. R.Crim. P. 3.300(a) with Fla. R.Crim. P. 3.360
(requiring jurorsto swear they will truly try issuesin case and render a
true verdict according to law and evidence).

[5] Inresponse, the State arguesthat it isacommon practice for another
judge or a deputy clerk to swear the potential jurorsin another room,
whenthey arepart of ageneral jury pool, prior tothevenire sassignment
toany particular courtroom. Caselaw permitsatrial judgeto delegateto
adeputy clerk the process of swearing potential jurors. See Johnsonv.
Sate, 660 So. 2d 648, 660 (Fla. 1995). From its own experience, this
court is aware that the oath is sometimes given to the venire in another
courtroominthepresenceof adifferent court reporter. Nevertheless, we
cannot and will not rely on factual information about the jury selection
process that is outside our record.

Itisclear from our record that thetrial judge did not swear the venire. It
Isclear that no lawyer asked the judge to swear the venire or to confirm
that the potential jurorswerealready sworn. Mr. Penahasnot alleged or
proven by posttrial motions or affidavits that the venire was unsworn.

We are not required to decide whether it would be fundamental error to
conduct atrial with membersof avenirethat had not beensworn. Inthis

a7



case, thereis simply no record asto whether the venire was sworn. As
aresult, Mr. Penaisunableto demonstratethat thejurorsfromthevenire
were not sworn. He does not claim that any member of the venire gave
untruthful answersduring questioning. Inthiscase, wemerely holdthat
fundamental error is not established by a record that fails to
demonstrate, oneway or theother, whether thevenirereceived the
oath required by 3.300(a).

The instant claim does not constitute fundamental error and appellant is
procedurally barred from urging on appeal aclaim not preserved by objection inthe

lower court. In Martin v. State, 816 So. 2d 187 (Fla. 5DCA 2002), another case

asserting as error thefailure of the record to show thejurorswere sworn prior to voir
dire examination, the court ruled:

However, Martinfailedtoraisethisobjectionat trial. Had counsel
objected at trial the prospectivejurors could have been sworn or if they
had already been sworn, the judge could have noted that fact in the
record. See Ellisv. Sate, 25 Fla. 702, 6 So. 768 (1889). In addition,
Martin accepted thejury. Jury selection issuesare deemed waived after
acceptance of the jury, unless the objection is renewed, or the jury is
accepted subject to an earlier objection. See, e.g., Joiner v. Sate, 618
So. 2d 174 (Fla. 1993) (defendant waived any objection to prosecutor’s
use of peremptory strikesagainst minority jurorswhere, without reserving
earlier objection, defense affirmatively accepted the jury immediately
before it was sworn); Sripling v. Sate, 664 So. 2d 2 (Fla. 3d DCA
1995) (defense claimsthat trial court unduly restrictedvoir direinquiry
were not preserved for appellate review where defendant affirmatively
accepted the jury and did not renew his objection at any time prior to
swearing of thejury); Casimirov. Sate, 557 So. 2d 223 (Fla. 3d DCA),
rev. denied, 567 So. 2d 434 (Fla. 1990) (defendant waived all objections
concerning jury composition when defendant accepted jury panel);
Soringer v. Sate, 513 So. 2d 736 (Fla. 3d DCA 1987) (if defendant
objects before trial to possible interim service by one or more of his
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jurors, court must afford supplemental voir dire; however, that objection
iIswalvedif thedefendant failsto raise or re-urgetheobjection beforetrial
when supplemental voir dire could effectively be held). (Id. at 188)

The Martin court rejected a defense argument of fundamental error by noting that it

had found no case so holding and similar claims have been held not to riseto thelevel

of fundamental error citing Fernandez v. State, 786 So. 2d 38 (Fla. 3d DCA 2001)
(failure of contemporaneous objection precluded reversal where transcript did not
reflect that interpreter took interpreter’ s oath and it was not fundamental error) and

Rodriguez v. State, 664 So. 2d 1077 (Fla. 3d DCA 1995) (failure to have interpreter

sworn was not fundamental error, there was no contemporaneous objection, and the
matter could havereadily been curedif timely called to theattention of thetrial court).

Seealso, Lott v. State, 826 So. 2d 457 (1 DCA 2002) (Denying claim of ineffective

assistance for failure to object to failure to place jurors under oath prior to voir dire.)
The Lott court explained:

The oath in controversy hereisthe preliminary oath prospective jurors
are required to take to ensure that they will give truthful answers to
guestions regarding their qualifications. See Fla. R.Crim. P. 3.300(a).
The defendant does not contend that the judge neglected to administer
the trial oath to the jurors once they had been selected to servein his
case. See Fl. R.Crim. P. 3.360. According to the motion, the
defendant’ strial counsel was* deficient in her performance” inthat she
“falled to object when the trial court judge failed to place [the]
prospective jurors under oath prior to voir dire.”

[2] By this statement, the defendant has merely aleged that the
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preliminary oath was not given in the courtroom by thetrial judge. He
has not alleged that the jurors failed to take the oath. In many Florida
courts, the preliminary oath is administered to the venire in a jury
assembly room, before the jurors are questioned about their legal
gualifications and before they are divided into smaller groups for
guestioning in individual cases. See Pena v. Sate, 27 Fla. L. Weekly
D1542 (Fla. 2d DCA July 3, 2002); Gonsalves v. Sate, 26 Fla. L.
Weekly D2530 (Fla. 2d DCA Oct. 19, 2001). Rule 3.300(a) does not
requirethat the preliminary oath be given at aparticular timeor that it be
given more than once. If the jurors have taken the oath in the jury
assembly room, they need not take it again in the courtroom.

We are unable to determine whether the jury in this case had taken the
preliminary oath earlier intheday, but the defendant did not eliminatethis
possibility in his motion. 1t may well be that the defendant’s *459
counsel said nothing about the oath before the questioning on voir dire
in the courtroom, because she knew that it had been given already. The
defendant hasfailed to account for this entirely innocent explanation of
hislawyer’ sconduct. Consequently, hehasnot madeafacially sufficient
claim that her performance was deficient.

[3] Themotionisfacialy insufficient for theadditional reasonthat it does
not allegethat the neglect or omission by counsel caused any harm. The
defendant isunableto show prejudicearising from hiscounsel’ ssilence
in the face of thetrial court’ sfailure to administer the oath, because he
can not show that theresults of the proceedingwould have been different
had counsel objected. He doesnot claim, for example, that an unsworn
juror provided falseinformation and that the defendant would likely have
prevailed at trial with adifferent juror.

Weacknowledgethat the defendant’ sargument appearsto be supported
by adecision of the Fourth District Court of Appeal. See Fernandezv.
State, 814 So. 2d 459 (Fla. 4" DCA 2001). However, the opinion in
Fernandez does not address the potential prejudice a defendant might
suffer if hiscounsel failsto ensurethat the preliminary oathisgiven. Nor
Is this point discussed in any of the cases cited as authority in the
Fernandez opinion. See Mesidor v. State, 521 So. 2d 333 (Fla. 4™
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DCA 1988); Ex parte Hamlett, 815 So. 2d 499 (Ala. 2000); Duren v.
Sate, 813 So. 2d 928 (Ala. Crim. App. 2000). Perhaps the motion in
Fernandez did adequately state a claim of prejudice and that fact was
simply not discussed intheopinion. Inany event, we adhereto theview
that a defendant asserting a claim of ineffective assistance of counsel
must allege that the act or omission of counsel was prejudicial. (ld. at
458-459)

For these reasons, we conclude that the defendant’s postconviction
motion wasfacialy insufficient to state aclaim of ineffective assistance

of counsel, and the trial court correctly denied the motion without an
evidentiary hearing.

Intheinstant caserelief must bedenied asthereisnofundamental error and the
asserted error is procedurally barred for the failure to contemporaneously object at

trial*t.

1Since there is Florida law on this point it is unnecessary to
study the nuances of Al abama |aw as suggested by appellant.
Appel l ee would note that in Fortner v. State, 2001 W 1148122
(Ala. Cim App. Sept. 28, 2001), the Alabama Court of Crim nal
Appeal s explained that the primary concern in Ex parte Hanlett,
815 So. 2d 499 (Ala. 2000), was the ineffective assistance of
counsel claim (which the courts are reluctant to waive).
Fortner upon narrowing its reading of Ham ett concluded that the
separate claim that the jury venire or petit jury was not
properly sworn is not jurisdictional and is waivabl e.
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ISSUE V

WHETHER THE LOWER COURT ERRED
REVERSIBLY BY ACCEPTING APPELLANT’S
WAIVER OF PENALTY PHASE JURY
RECOMMENDATION.

Standard of Review - The standard by which the reviewing court determines

thevoluntarinessof awaiver issimilar tothat of determiningthevalidity of aplea. The

court looks to the procedures and body of law dealing with pleas and challenges

associated with therewith in determining thevalidity of awaiver. Griffinv. State, 820
So. 2d 906, 912 (Fla. 2002).
Appellant’slast claim isthat the lower court erred in accepting hiswaiver of a

penalty phasejury recommendation. He acknowledgesthat Griffin v. State, 820 So.

2d 906 (Fla. 2002) is adverse and dispositive to his position. In Griffin this Court
concluded:

“Consistent with our established practicein dealing with a
plea-related voluntarinessclaim presented on appeal for the
first time, we now hold thefailure of acapital defendant to
first attack thevoluntarinessof awaiver of asentencingjury
at thetrial court precludesreview on direct appeal. Hence,
because of Griffin’sfailureto first challenge the waiver at
thetrial court, we cannot address his claim at this stage as
he is restricted to collaterally attack the waiver through a
post-conviction motion.” (820 So. 2d at 913)

The record reflects that at the penalty phase on October 24, 2001, defense
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counsel informed the court that Bolin had advised that he did not desire an advisory
opinion nor counsel to participate in an advisory opinion (R20, 1677). Defense
counsel explained that Bolin did not want them to call mitigation witnesses (R20,
1683). Bolin confirmed on therecord that heinstructed counsel to not pursue ajury
mitigation advisory sentence, that he did not want them to put on mitigation evidence
in front of the jury (R1684). He wanted to waive the penalty phase by the jury and
understood the court alone would conduct the penalty phase. He was not under the
influence of any alcohol, drugs or medication and he was making thiswaiver of his
ownfreewill, understanding hisrights (R1686). Therewasn’t anythingthat hedidn’t
understand and needed his attorneys to clarify. Defense counsel confirmed to the
court that Bolinwasfully awareof hisrightsand wasmaking aknowing andintelligent
waiver. Bolin understood that once the jury was dismissed he could not change his
mind about ajury recommendation (R1687). Bolin had talked to both hislawyersMr.
Swisher and Mr. Williams, had all hisquestions answered and was making afreeand
voluntary decision (R1688 - 89). The court informed the jury that Bolin had waived
the jury in penalty phase and discharged them (R1691).

After the state had presented itspenalty phasewitnesses’ testimony tothecourt,
the court permitted the defenseto rest and to present mitigation at the Spencer hearing

(R20, 1740). The court indicated a desire for sentencing memoranda prior to the
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Spencer hearing, and signed an order for aP.S.l. (R1742).

At the Spencer hearing on December 14, 2001, defense counsel repeated that
Bolin had instructed not to call any witnesses nor present any evidence (R8, 1513).
A discussion ensued on the requirements of the Mohammed decision and available
possible mitigation evidence (R1513 - 17). The court acknowledged receipt of the
sentencing memoranda. Defense counsel stated that Bolin objectedtotheentireP.S.1.
(R1517 - 18). Bolin confirmed on the record that he had instructed counsel not to
pursue mitigation of hisown freewill and he was aware of the mitigation that would
beavailable(R1522). Bolin, yet again, confirmed that hewished to waive presentation
of penalty phase evidence, that he had read the M ochammed decision threetimesand
understood the philosophy behind it and what counsel had told him; he was making
a free and voluntary decision (R1526). There was no defense objection to
consideration of the defense sentencing memorandum (R1527). Bolinagainrepeated
his desire not to present mitigation (R 1530 - 31).

The court issued its sentencing order on December 28, 2001 and indicated its
review of the“ super” Pre-sentencelnvestigation Report (R4, 718). SeealsoVolumes
4 - 7 of the record on appeal for P.S.I. material. Any contention that the trial court
failed totake any additional appropriate action or should have done moreismeritless,

even frivolous.
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Appellant’s reliance on Koenig v. State, 597 So. 2d 256 (Fla. 1992) is

misplaced. Therethetranscript of hisnolo contenderepleadid not affirmatively show
that K oenig knowingly andintelligently entered hispleaof no contest. ThisCourt also
found the plea deficient because thetrial judgefailed to inquire into the factual basis
for the plea. Therewas “absolutely no evidencein the record of the crimesto which
Koenig entered his plea’. 1d. a 258. In contrast, the tria in the instant case
established the “factual basis’ for the jury’ squilty verdict and Bolin was adequately
guestioned regarding hisdecision to waive penalty phasejury and the presentation of
mitigation evidence.

Asthiscourt well knows, Mr. Bolinisnot anovice uninitiated to capital trials.

See Bolin v. State, 650 So. 2d 19 (Fla. 1994); Balin v. State, 736 So. 2d 1160 (Fla

1999); Balin v. State, 642 So. 2d 540 (Fla. 1994); Bolin v. State, 650 So. 2d 21 (Fla

1995).

Proportionality -

The imposition of a sentence of death is warranted under the proportionality
jurisprudence of this Court.

This Court stated in Robinson v. State, 761 So. 2d 269 (Fla. 1999):

Upon review, wefind that death isthe appropriate penalty
inthiscase. Inreaching thisconclusion, wearemindful that
thisCourt must consider the particular circumstancesof the
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Instant casein comparisonwith other capital casesand then
decide if death is the appropriate penalty. See Siney v.
Sate, 699 So. 2d 662, 672 (Fla. 1997)(citing Terryv. Sate,
688 So. 2d 954, 965 (Fla. 1996), cert. denied, 118 S.Ct.
1079 (1998)); Livingston v. Sate, 565 So. 2d 1288, 1292
(Fla. 1988). Proportionality review is not smply a
comparison between the number of aggravating and
mitigating circumstances. Terry, 668 So. 2d at 965.
Following these established principles, it appearsthe death
sentence imposed here is not a disproportionate penalty
compared to other cases. (footnote omitted) See Spencer
v. Sate, 691 So. 2d 1062 (Fla. 1996); Foster v. State, 654
So. 2d 112 (Fla. 1995).
(1d. at 277-278)

In performing its proportionality review function the Court must ‘ consider the
totality of the circumstances in a case and ...compare it with other capital cases.”

Nelson v. State, 748 So. 2d 237, 246 (Fla. 1999); proportionality review requires a

discrete analysis of the facts entailing a qualitative review by the Court of the
underlying basisfor each aggravator and mitigator, rather than aquantitativeanalysis.

Urbin v. State, 714 So. 2d 411 (Fla. 1998); Porter v. State, 564 So. 2d 1060, 1064

appropriate.

(Fla. 1990). Itisnot acomparison between the number of aggravating and mitigating
circumstances. The Court must consider and compare the circumstances of the case

at issue with the circumstances of other decisions to determine if death penalty is

Moreover, proportionality review function is “not to reweigh the mitigating
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factorsagainst theaggravating factors; that isthefunction of thetrial judge.” Holland

v. State, 773 So. 2d 1065, 1078 (Fla. 2000); Batesv. State, 750 So. 2d 6 (Fla. 1999),

Kearsev. State, 770 So. 2d 1119, 1134 (Fla. 2000).

This Court has acknowledged the very weighty position the HAC aggravator

occupies in the capital sentencing jurisprudence. See Maxwell v. State, 603 So. 2d

470, 493 (Fla. 1992); Larking v. State, 739 So. 2d 90, 95 (Fla. 1999); Card v. State,

803 So. 2d 615, 623 (Fla. 2001).

Intheinstant casethetrial court found threeweighty aggravating factorswhich
remain unchallenged (prior violent felony convictions, homicide committed during a
kidnapping and/or attempted sexual battery and especially heinous, atrociousor crue!).
The mitigation considered was insubstantial. The instant caseissimilarto Ray L.

Johnstonv. State, So.2d , 27 Fla. L. Weekly S1021 (Fla. 2002) (victimkilled while

strugglingfor lifeafter being sexually assaulted and aggravatorsincluded prior violent
felony convictions during the commission of a sexual battery and kidnapping and

HAC); Singletonv. State, 783 So. 2d 970 (Fla. 2001) (victim stabbed seventimesand

two aggravators of prior violent felony conviction and HAC); Spencer v. State, 691

So. 2d 1062 (Fla. 1996).
Appellant’s claim is meritless as well as barred and death is the appropriate
penalty.
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CONCLUSION

WHEREFORE, for the foregoing reasons and based on the arguments and
authorities cited, the judgment and sentence should be affirmed.
Respectfully submitted,
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