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STATEMENT OF THE CASE

Appel lant wll rely upon his statenent of the case

as presented in his initial brief.

STATEMENT OF THE FACTS

Appellant will rely upon his statenent of the facts

as presented in his initial brief.



ARGUNVENT

| SSUE |

THE JUDCGE ERRED BY DENYI NG
APPELLANT' S CHALLENGES FOR
CAUSE TO PROSPECTI VE JURORS
VWHO WOULD REQUI RE APPELLANT TO
PROVE H' S | NNOCENCE.

Appel | ee argues that Bolin waived this issue because
he personally accepted the jury that was sel ected.
Brief of Appellee, page 18, 27. The record does not
show a wai ver, but rather the follow ng colloquy between
the trial judge and Appel |l ant:

THE COURT: So we have a panel. R ght?
Now we're going to question M. Bolin
that he's participated in jury sel ec-
tion, which he obviously has. But he
needs to signify on the record that
he's participated, he has agreed with
counsel in the panel chosen; is that
correct, M. Bolin?

THE DEFENDANT: Yeah. | have partici-
pat ed.

THE COURT: kay. Well, he's picked a
panel wth your know edge and agree-
ment. You know who's on your case,
correct?

THE DEFENDANT: Ri ght.

THE COURT: You've agreed to those
fol ks?



THE DEFENDANT: Yes.
THE COURT: (Ckay. Appreciate that.
(X, T460-1).
Clearly, the reason for the trial court's
gquestioning of Bolin was to nake certain that defense
counsel had exercised challenges to prospective jurors

after consultation with his client. In Coney v. State,

653 So. 2d 1009 (Fla. 1995), this Court recogni zed a
defendant's right to be present when juror chall enges
are exercised. Subsequent cases have clarified that the
def endant need not be present at the bench when juror

chal | enges are exercised. Gbson v. State, 661 So. 2d

288 (Fla. 1995); Lee v. State, 713 So. 2d 1003 (Fl a.

1998). However, if counsel exercised strikes contrary
to the defendant's expressed desire, an issue could be
rai sed in postconviction proceedings. See, Lee, supra
(concurring opinion of J. Pariente).

At bar, the trial judge's inquiry was intended to
forecl ose any later claimthat defense counsel had
chosen different jurors than Appellant wanted. It was
not intended, nor does it operate as a waiver of the

court's ruling in denying Appellant's chall enges for
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cause. Any doubt nust be resolved by the fact that
before the jury was sworn, defense counsel did renew his
request for extra perenptory strikes because cause
chal | enges had been disallowed (X1, T482, 488). The

| ssue was properly preserved. Cf., Wllians v. State,

619 So. 2d 487 (Fla. 1st DCA 1993).

Turning to the nerits, Appellee doesn't really
contest Appellant's argunent that prospective juror
Al mas shoul d have been excused for cause. Defense
counsel 's questioning of the prospective jurors
regardi ng whether the jurors would require Bolin to
testify is quoted in Appellee's brief at pages 24-5.
However, Appellee draws the unsupported inference from
t he exchange that "only prospective jurors Pruitt and
Bil by affirmatively indicated they would require Bolin
to testify". Brief of Appellee at page 25.

A fair reading of the record shows that when defense
counsel asked whether he would be required to put Bolin
on the stand, prospective jurors d ass, Gle,
Straquadi ne and McM chael raised their hands (X, T292;
Brief of Appellee, page 25). Prospective juror Pruitt

then stated that she didn't understand the question (X,
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T292; Brief of Appellee, page 25). After defense
counsel repeated the question, prospective juror Pruitt
answered affirmatively and prospective juror Bil by
nodded her head (XI, T292; Brief of Appellee, page 25).
When defense counsel asked, "Anybody el se?", there was
no reason for prospective jurors d ass, Gale,
Straquadi ne and McM chael to raise their hands again
because they had al ready answered the question (X,
T292; Brief of Appellee, page 25). The record does not
support Appell ee's conclusion that prospective jurors
A ass, Gale, et. al. changed their m nds once the
guestion was repeat ed.

Appel | ee further asserts that "defense counsel did
not dispute it when the court inquired 'Is there any
di spute that dass said he could follow the [aw?'" (X,
TT327; Brief of Appellee page 25). The record shows
that the court's question canme in the mddle of the
prosecutor's argunent against granting the challenge for
cause (XlI, T327-8). Wen defense counsel argued for
granting the cause chall enge, he sunmari zed:

Therefore, the | ast statenent we have

fromthis juror is that he expects ne
to put on a case. That's not the | aw.



Even t hough he says he can follow the
law i f you told himwhat the | aw was,
he gave the wong answer. He said, |'d
still want you to put on the case after
Your Honor said | don't have to.

So | think those actions speak
| ouder than the words. Yeah, | can
follow the | aw, but when given a
specific instance, he fail ed.

(XI, T329).

The record supports defense counsel's position. The
trial judge explained to the prospective jurors at the
commencenent of proceedings that "[t] he defendant has no
burden and needs to prove nothing" (X, T16). The judge
asked the prospective jurors, "Do you each understand
that concept and agree to abide by it?" (X, T16). Al
of the prospective jurors agreed that they would (X
T16).

This rote assurance cannot override the |ater
I ndi cations by prospective jurors dass and Gal e that
they would "require [defense counsel] to prove his
I nnocence" (XlI, T290-1; Brief of Appellee, page 24) and
"require [defense counsel] to put M. Bolin on the
W tness stand"” (XI, T292; Brief of Appellee, page 25).
The trial judge's finding that "ny present sense

I npression is that these people can follow the | aw, and
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even though they initially gave answers which m ght
cause doubt, the doubt's been erased in the final
anal ysis" (X, T334) was unreasonable and constitutes an

abuse of discretion. The record, not "ny present sense

| npression”, nust support the trial court's ruling. As

this Court has recogni zed, "the presunption of innocence
Is defeated if "a juror is taken upon a trial whose m nd
Is in such condition that the accused nust produce

evi dence of his innocence to avoid a conviction'".

Overton v. State, 801 So. 2d 877, 891 (Fla. 2001),

quoting fromSinger v. State, 109 So. 2d 7, 24 (Fla.

1959) and Powell v. State, 131 Fla. 254, 175 So. 213,

216 (1937).

Finally, Appellee argues that any error in denying
Appel l ant's chal l enges for cause is harm ess because of
the two jurors he would have struck if all owed
addi tional perenptories, one was replaced (Juror Cox);
and the other (Bradley) was specifically accepted when
the court later considered a request to strike her.
Brief of Appellee, pages 22-3. 1In the first place,
Appel | ee' s argunent wholly ignores the fact that one of

the chall enged jurors, Herbert Gale, actually sat on the
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jury that convicted Bolin (X1, T464; Xl X, T1660-1).
When a juror who shoul d have been excused for cause
actually sits on an accused's jury, reversal is mandated
under the Sixth and Fourteenth Amendnents, United States

Consti tuti on. United States v. Martinez-Sal azar, 528

U S. 304 (2000); Ross v. Cklahoma, 487 U. S. 81 (1988).

Secondly, the situation at bar is not conparable to

that in Overton v. State, 801 So. 2d 877 (Fla. 2001)
where the trial judge allowed an additional perenptory
strike. At bar, the trial judge did not allow a single
addi tional perenptory strike when Appellant nade his
request. The Overton court held that the defendant
could only prevail on appeal if two defense cause
chal | enges had been wongfully deni ed because the extra
perenptory nullified one of the erroneous denials. But
Appel | ant need only show that he exhausted perenptories,
requested an additional one and identified a juror that
he woul d have excused had an additional perenptory been

granted. Trotter v. State, 576 So. 2d 691 (Fla. 1990).

Consequently, Bolin should be granted a new trial if any
one of his three cause challenges (Almas, d ass or Gl e)

was wrongful ly deni ed.



| SSUE 11
THE COURT ERRED BY REPLACI NG
JUROR COX W TH AN ALTERNATE
JUROR W THOUT A SUFFI CI ENT
SHOW NG THAT JUROR COX WOULD
BE UNABLE TO CONTI NUE SERVI CE.

Appel | ant agrees with Appellee that the appropriate
standard of review for the trial judge' s replacenent of
a seated juror with an alternate is abuse of discretion.
However, in order for a judge to exercise discretion
properly, the ruling nust be based upon facts rather
t han specul ati on.

At bar, the only evidence that Juror Cox had to be
repl aced by an alternate for nedical reasons cane from
t he concl usions drawn by a judicial assistant and the
jury manager based upon their tel ephone conversations
with Juror Cox. Juror Cox did not say whether or not he
woul d be able to resune jury service in the afternoon
(XVlI, T991, 992). He was suffering froman asthmatic or
enphysem c attack and was going to see his doctor or the
energency roomat the tinme that the court personnel

spoke to him (Xvl, T990, 992). It was only the jury

manager's "present inpression” that supported any
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finding that Juror Cox would not be able to return to
jury service that day (Xvl, T993).

This "present inpression” was an insufficient basis
for sound exercise of judicial discretion. Neither
shoul d Appell ee's assertion that "[t]he court offered
and appel l ant apparently declined the invitation to
check further into the situation wth Cox's doctor or
hospital officials" (Brief of Appellee, page 36) be
given status as a waiver. CCearly, any contact between
counsel and nedi cal personnel m ght be inproper and
woul d not be productive; such an inquiry shoul d have
been taken by the judge or court staff alone. Cf.,

Brown v. State, 538 So. 2d 833 (Fla. 1989).

Finally, the question of whether a short delay in
the trial would prejudice the State by maki ng w t nesses
unavai | abl e nust be considered. The trial judge found:

ny understanding was this is not going
to be a half a day case today, it's
going to be a potential breaking early,
what ever that neans. So it's not |ike
a mnor inconvenience. There's

W t nesses that can't be rel ocated
easily, so we're going to have to

| npanel anot her alternate.

(XVI, T996). Appellee argues that two expert w tnesses

10



woul d be unavailable if the trial was continued over the
weekend and that two others woul d have to be flown back
and forth at state expense. Brief of Appellee, page 36-
7. While the unavailability of the experts would be
prejudicial, if the trial recommenced in the afternoon,
both could certainly have testified. The additional
expense the State mght incur if all the schedul ed
W tnesses could not testify is not a factor which can
outwei gh the defendant's right to be tried by the jury
he sel ect ed.

In short, the judge's decision to replace juror Cox
with an alternate juror was premature. He should at
| east have ascertai ned whether juror Cox would be
nedically able to resune jury service in the afternoon.
Juror Cox shoul d have been asked whether he wanted to
resune jury service in the afternoon if nedically fit or
whet her he didn't believe that he could give sufficient
attention to the proceedings. Because the trial judge
failed to take these steps, he abused his discretion and

Bolin should be granted a new trial.

| SSUE 111
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THE JUDGE ERRED | N ALLOW NG

| MPROPER EXPERT TESTI MONY
ABOUT DNA EVI DENCE ON THE
GROUND THAT A PRI OR RULI NG WAS
LAW OF THE CASE.

Appel | ee argues that Bolin's claimis procedurally
barred and that "[t]here was no error in WAl sh's having
used the term' match' since he was referring to the
bands on the autorad". Brief of Appellee, page 42.
Nei t her of these two assertions i s supportable.

Wth regard to any procedural bar, it is evident
t hat Appellant specifically objected to allowing wtness
David Wal sh to give an opi ni on about whether there was a
DNA "mat ch":

. I n your opinion was there a match
of the bands in the senen sanple as
conpared to the bands in Oscar Ray
Bolin's bl ood?

MR. SW SHER (defense counsel): Your

Honor, | object and ask to approach the
bench.
* * *

According to the National Research
Council that's an inproper question.
You can't say a match.. ..

(XVl, T1162-3). Therefore, Appellant did nmake a

cont enpor aneous objection to the expert opinion com ng

12



i nto evidence and the basis of his objection. The trial
court's ruling is preserved for appellate revi ew
What is evident fromthe prosecutor's argunment to

the trial judge on this issue is that he agreed that the
Nat i onal Research Council considered this to be an
i mproper opinion (XVlI, T1163-4).' Yet he persisted and
convinced the trial court to allowthe jury to be msled
into thinking that the | aboratory results did establish
a "match". The jury heard:

Q Sir, I just want to qualify ny | ast

guestion by asking within a reasonable

degree of certainty in your profession

was there a match between the two?

A. Yes, there was.

Q In your opinion did it conme from
t he sane source?

A Inny opinionit did cone fromthe
sane source.

(XVl, T1165-6).
Al t hough Appel |l ee points out that the jury al so
heard perm ssi bl e expert testinony regardi ng the

significance of the DNA testing, there is no way for

Where is there a case that says it's an inproper question,
Judge? That's not a case, Judge. That's a Research Council opinion.
(XVI, T1164).

13



this Court to determne howthe jury resol ved the
di fferent expert opinions. They may have credited Wl sh
nore than the other witnesses. Wthout his inproper
"certainty" in his profession that Bolin's DNA and the
sanpl e found on Mat hews' pants was a "match" and "cane
fromthe sane source", the jury may have eval uated the
ot her expert opinions and concluded that there was room
for reasonabl e doubt.

Accordingly, the inproper scientific opinion of
Wal sh cannot be found to be harnl ess error because it

may have affected the jury's verdict. Sullivan v.

Loui siana, 508 U.S. 275 (1993); State v. DGQuilio, 491

So. 2d 1129 (Fla. 1986). As in Murray v. State, 838 So.

2d 1073 (Fla. 2002), this Court should reverse Bolin's

convi ction and sent ence.

| SSUE |V

APPELLANT MAY BE ENTI TLED TO A
NEW TRI AL BECAUSE THERE IS NO
RECORD THAT THE PROSPECTI VE
JURORS VERE SWORN FOR VA R

D RE.

Appel | ant does not dispute Appellee's assertion that
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fundanental error cannot be found based upon the record
before this Court at this tine. Appellant also agrees
that he did not nmake a cont enpor aneous objection at
trial to lack of compliance with Fla. R CGim P.
3.300(a).

However, unlike Gonsalves v. State, 830 So. 2d 265

(Fla. 2d DCA 2002), the State did not suppl enent the
record at bar to show conpliance with Rule 3.300(a).
Therefore, Appellant continues to urge this Court to
either order the State to supplenent the record or else
to remand this case to the trial court for an
evidentiary hearing to determ ne whether the jury venire

was sworn in conformance with Rule 3.300(a).
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| SSUE V

THE TRI AL COURT ERRED BY
ACCEPTI NG APPELLANT' S WAl VER
OF A PENALTY PHASE JURY
RECOMVENDATI ON AS TO SENTENCE
W THOUT A SUFFI Cl ENT | NQUI RY
| NTO WVHETHER APPELLANT
UNDERSTOCD ALL OF THE RI GHTS
THAT HE WAS RELI NQUI SHI NG

Appel lant will rely upon his argunent as presented

in his initial brief.

CERTI FI CATE OF SERVI CE

| certify that a copy has been numiled to Robert

J. Landry, Concourse Center #4, Suite 200, 3507 E.

Frontage Rd., Tanpa, FL 33607, (813) 287-7900, on this
__day of August, 2003.
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