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IN THE SUPREME COURT OF FLORIDA
CASE NO: SC02-398
THE STATE OF FLORIDA,
Petitioner,
VS,
ROBERTO RUIZ,

Respondent.

ON PETITION FOR DISCRETIONARY REVIEW

INTRODUCTION

The Respondent, Roberto Ruiz, wasthe Defendant in thetrial court, the Circuit Court of the
EleventhJudicial Circuit, Inand For Miami-Dade County, Floridaandthe AppellantintheThird District
Court of Appeal of Florida. ThePetitioner, The State of Florida, wastheprosecution. Inthisbrief, the
parties will be referred to both as they appear herein.

Thesymbol "R" will beusedtorefer to portionsof theRecord on Apped. Thesymbol "T" will be

usedtorefer tothecourt reporter'stranscriptsincluded intherecord on appeal. Thesymbol 'S" and"S1"



will beusedtorefer tothecourt reporter'stranscriptsdated 9/21/99 and 11/16/99 which areattached to
the Appellant'sMotionto Supplement Record on Appeal filed with (and granted by) the Third District

Court of Appea of Florida.

STATEMENT OF THE CASE AND FACTS

TheRespondent, Roberto Ruizwascharged by amendedinformation filed September 15, 1999,
with the following:

Count I: Sexual Battery (anal) upon ZorayaCortina, on January 3, 1998, withforceinviolation
of Sections 794.011(3) and 775.087, Fla. Stat.

Count 11: Sexud Battery (vaginad) upon ZorayaCortina, on January 3, 1998, withforceinviolation
of Sections 794.011(3) and 775.087, Fla. Stat.

Count I11: Burglary of anoccupied dwelling of ZorayaCortina, with anintent tocommit an offense
therein, towit: assault and/or battery and/or sexud battery, andinthe course of committing samemaking
anassault or battery or sexual battery upon her, on January 3, 1998, inviolation of Section810.02(2)(a),
Fla. Stat.

Count 1V: Kidnapping of ZorayaCortinawiththeintent to commit and/or facilitatethecommission
of sexual battery and/or felony battery inviolation of Sections787.01and 775.087, Fla. Stat. (R. 8-11).

A jury trial began beforethe Honorable Marc Schumacher, Jr. on September 21, 1999. (T. 1).

Detective Ral ph Hernandez of theMiami-Dade Police Department sexual crimesbureautestified

that hewent to ZorayaCortinashouseandtook theinitial report. (T. 213). Whenhearrived at thehouse,
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hesaw Cortinaand her two children. (T. 214). Therewasblood onthedresser, rugand comforter. (T.
214). Herequested that thecrimesceneunit respond, because M s. Cortinahad visiblebruisesto her nose,
eye, arm and back. (T. 215). The aleged incident occurred on Saturday night and he responded on
Sunday morning. (T. 215). Afterwards, Hernandez went to where the Respondent wasworking asa
roaming security guard. (T. 215-216). The Respondent wasasuspect when Hernandez went to seehim.
(T.216). Back at hisofficeinaninterview room, Hernandez read the Respondent hisMirandarights. (T.
217). Mot of theRespondent'sstory wassimilar to Cortinds. (T.218). TheRespondent'sstatement was
related to the jury by the detective without defense objection or motion to suppress. (T. 218).
Hernandez related that the Respondent told him that heand Cortinahad ashort relationship. (T.
218). They met whentheRespondent wasworking at another complex asasecurity guard. (T.218). The
Respondent was at Cortina's apartment on the date of the incident. (T. 219). The Respondent told
Hernandez that Cortinahad bruises on her nose when he arrived and he did not see other injuries. (T.
219). Shedid not want totalk about it so hedid not push her. (T. 219). The Respondent denied hitting
Cortina. (T. 219). Thenhesaidthat hedid not remember hitting her. (T. 220). AccordingtoHernandez,
the Respondent called Cortinatotell her that hewascoming over toretrieve hispersonal belongings. (T.
220). She had company when he arrived. (T. 221). The Respondent stated that he had to call his
employer totell themthat hewould belateandhadtogoinlate. (T. 221). Hedeniedthat heand Cortina
had sexual relations on that date but admitted that they did have sex on prior occasions. (T. 221).
On crossexamination, Hernandez testified that heremembered achild telling him about anaked
maninthebedroom at thetimethat the Respondent cameto theapartment. (T. 222). Theoriginal report

tothepolicewasadomesticviolencecall. (T.229). Cortinasmother told her tocall thepolice. (T. 231).
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Cortinacalled thepoliceon Sunday morning rather thanon Saturday. (T.231). Mr. Mendezwasat the
apartment with Cortinaonthat day. (T. 232). The Respondent did not resist and was cooperative. (T.
235). Hernandez wasnot awarethat Cortinawastaking medicationwhen hetook her statement. (T. 241).
TheRespondent told himthat heknew Cortinasince 1995. (T. 241). However, their rel ationship did not
beginuntil April or May, 1997. (T. 241). TheRespondent movedinwith Cortinain November, 1997 and
at her request, moved out in December, 1997. (T. 242). They had no contact between December 26,
1997 and January 3, 1998 (the date of the alleged incident). (T. 242). The Respondent made
arrangementsto pick up hisbelongingsat no specifictime. (T. 244). The Respondent denied striking
Cortinaor having sex with her onthat date. (T. 245). Cortinawastakentothe Rape Treatment Center
and items were collected for the rape kit. (T. 248).

Dr. Vivian Sanchez, internal medicinephysician at Pan American Hospital testified asan expert
witnessfor theState. (T. 251). OnJanuary 5, 1998 shesaw Cortina. (T. 252). Cortinamadeastatement
that shereceived theinjury from her boyfriend. (T. 252). She had abroken nose. (T. 253). On cross
examination, shetestified that Cortinawastaking Dilantinwhichisaprescription given by physiciansthat
isanti-epileptic medi cation which can cause s eepiness. (T. 257). Onredirect examination Dr. Sanchez
testified that Cortina's injuries were not consistent with someone who suffered a seizure. (T. 259).

ZorayaCortinatestified that shelived at her addressfor two yearswith her two children, Hansel
and Raul Gonzalez who areagessix and seven. (T. 262). Because of epilepsy shewent to Palmettoin
special education classes. (T. 263). She works at Publix as a bagger. (T. 263). She knows the
Respondent ashewasasecurity guard at her apartment. (T. 264). Her friend Raul lived thereaswell.

(T.264). Raul is6'1"-6'2", bigand muscular. (T. 265). Shewasnever romantically involvedwith Raul.
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(T.265). TheMidway apartmentswhere her mother residesis 10 blocksaway from her residence. (T.
265). Cortinahasknown the Respondent for along time. (T. 266). She met him asa security guard
where she lived between March and December, 1996. (T. 266). She dated him in 1996 or 1997. (T.
266). Sheknew theRespondent twoyearsprior todatinghim. (T. 266). Hemovedinwith her October
24, 1997 the day she moved into the Fountainbleu Apartments. (T. 267). The Respondent did not pay
rent, electric, or for food. (T. 268). He had akey to the apartment. (T. 268). They shared abedroom.
(T.268). Shewasnotworking. (T.268). Heworked asasecurity guard. (T. 268). Shevolunteered at
JacksonMemoria Hospital. (T. 268). They livedtogether from October through December. (T. 269). At
that time, the Respondent told her that hisuniformwasmissingfromthecloset. (T. 269). Her mother had
akey totheapartment in caseshehasaseizure. (T. 268). The Respondent accused her mother of taking
uniformsand clothing fromtheapartment. (T. 268-269). Hisuniforms, her comforter and ablack dress
hehad givenher weremissing. (T. 269). The Respondent moved out sometimein December. (T. 270).
Heleft underwear, socksand shirts. (T.270). Whenthey brokeupthey werestill onfriendly terms. (T.
270).

The Respondent called her intheearly morning (4:00a.m.) to makearrangementstopick uphis
things. (T.271). Shewassleeping at thetimeof hiscall. (T.271). Hecaled hefromhiswork. (T. 271).
The Respondent told her that helost her keysfrom hiskeychain and askedif hecould comeby to pick up
his clothes and she told him that he could do so later in the afternoon. (T. 272).

At 6:00amon January 3, Raul called Cortinaand asked her if she needed aloaf of bread and a
galonof milk. (T. 273). Hecameover to her housein themorning with the bread and milk, and asked

her if he could lie down and relax because he waskind of drunk. (T. 273). Shetold him that he could

5



shower andlay down (in her bedroom). (T. 273). Raul isabouncer at Porkiesand thiswasaSaturday.
(T. 273). She closed the bedroom door and played Nintendo with her children. (T. 274).

The Respondent cameto her apartment at 10:00 a.m. and surprised her. (T. 275). Shelooked
through the peep holeand opened thedoor becauseit washim. (T. 276). Shenever had aproblemwith
the Respondent. (T. 276). When the Respondent entered, shetold him that afriend of herswasinthe
bedroomtaking anap. (T. 276). The Respondent knew Raul. (T.277). Raul had lived at the Midway
Club and the Respondent knew him from when he worked as a security guard there. (T. 277). When
Cortinalookedinto thebedroom shedid not seeRaul. (T. 277). The Respondent entered the bedroom
theretrievehisbelongingsand called to Cortinaand told her that Raul wasd eeping naked inthebedroom.
(T. 277). Cortinawas surprised to see Raul sleeping in her bedroom completely naked. (T.278). The
Respondent told Raul to get dressed and | eave because he cameto get hisproperty. (T. 278). Raul got
dressed and left. (T. 278). The Respondent told Cortina's son that he and Cortinahad to go into the
bedroomtotalk. (T.279). Whenthey went into thebedroomthey sat and the Respondent said that they
neededtotak. (T.279). When shestood up heswung hisright hand and hit her acrossthenosewith his
ring. (T.279). Heshut thedoor and locked it. (T. 279). Blood wascoming out of her noseand it was
al over thewall, dresser andrug. (T.280). Theforceof theblow forced her to theground and he kept
hitting her and said she should not play behind hisback. (T. 280). Shetold himshewasnot playing behind
hisback. (T. 280). The Respondent was hitting her while she was on the bed. (T. 280). Shetold the
Respondent tostopandleave. (T.281). Herefused. (T. 281). TheRespondent hit her withaclosed fist
and slapsand shetried to escapebut hetold her nottoleave. (T.281). Hekept hitting her. (T. 281). She

called her children and said to please call 911 the Respondent ishitting me. (T. 281). The Respondent
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covered her mouth so shewould not scream. (T. 282). The Respondent grabbed toothpaste from the
bedroomandforcibly took her into thebathroomwherehepulled her around and told her to comeher for
aminute. (T.282). Shetriedtopushhimaway. (T. 282). Shetestified that the Respondent raped her until
11:45. (T.285). They wereinthebathroomfor fiveto ten minutesthen hetook heto the bedroom. (T.
285). Shefelt very bad. (T. 286). Hetold her to get on thebed and lay on her stomach because hewas
goingtodoitagain. (T. 286). The Respondent did it to her again on the bed. (T. 286). Heturned her
around and shescreamedto her children againtocall 911 but they did not, and hecovered her mouth. (T.
286). Hehit her on her face and held onto her hair. (T. 287). When hefinished her told her to go the
bathroom. (T. 288). Hewasgoingto makeatelephonecall. (T. 288). Hegrabbed her hand and pushed
her into the bathroom, closed the bathroom door and held it so she could not escape. (T. 288). Hecalled
hisbossand told himthat hewasgoingto belatefor work ashisgirlfriendwashaving aseizure. (T. 289).
Shescreamed that he'sbeating meup. (T 289). Heleft her inthebathroomfor fiveminutes. (T. 289). He
started to get dressed and told her to stay there because he did not want her to know the car he was
driving. (T. 289). Hetold her if she called the cops hewould come back and hurt or kill her. (T. 290).
Shewent into thebathroom andtook ashower. (T. 290). Shegot dressed, madethebed andwenttothe
movieswith her children. (T.291). After themoviesshewent to her mother'shouse. (T.292). Shetold
her mother about theincident and her mother took her to her house. (T. 292). Thenext morning shecalled
the police because her mother begged her todo so. (T. 292). The policetook her to Jackson Memorial
Hospital Emergency Room and the next day she went to Pan American Hospital because her nosewas
"busted.” (T.294-295).

On crossexamination shetestified that Raul wasdrunk when hecameto her apartment and that



shehad never seen Raul drunk beforethat date. (T. 303-304). Onthedateof theincident the Respondent
had akey to the apartment. (T. 306). A couple of days later she changed the locks. (T. 306). The
Respondent moved out on December 26 and it washer ideathat hemoveout. (T. 307). Shesuggested
that they stop seeing each other because she could not handlethestress. (T. 308). The Respondent did
not run after shetoldthechildrentocall thepolice. (T. 316). Sheknew thecar hedrove. (T. 318). When
shewent to her mother'shomeon January 3 her mother did not call thepoliceor takeher tothehospital.
(T.326). Onthetelephoneshetoldtheofficer shewasbeaten up, shedid not tell himthat shewassexualy
assaulted. (T. 327).

Dr. Smmonstestified that sheworked at the Rape Treatment Center since 1986. (T. 360). Itwas
stipul ated that shewasqualifiedtorender anopinion. (T. 360). Sheisthedirector of the Rape Treatment
Center. (T. 361). Dr. Rao examined Cortina. (T. 361). Simmonsreviewed Dr. Rao'sreport. (T. 361).
Cortinatold Dr. Rao that theincident occurred theday beforeat 11:00a.m. (T. 364). Shetold Dr. Rao
that if shescreamed or toldthekidsthat hewouldkill her. (T. 364). Shetold Dr. Raothat hehit her, she
resisted and he had no weapons. (T. 364). She told Dr. Rao that there was anal and vaginal/penile
penetrationand he put toothpasteon hispenis. (T. 365). Dr. Raofoundnotrauma. (T.366). Thepelvic
examwasnormal. (T. 366). Dr. Raotook forensic specimensfor DNA testing. (T.367). If someone
bathes or has gone to the bathroom there is not as much evidence. (T. 368). Her nose injury was
consistent withthefact that shesaid hehit her. (T. 370). On cross-examination Dr. Simmonstestified that
thespecimenswereturned over tothepolice. (T. 371). Shedsotestified that nothinginthereport showed
that there was seaman belonging to the defendant. (T. 372).

The Staterested. (T. 387). ThedefensemadeaMotionfor Judgment of Acquittal stating that as
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totheburglary, theconsent to enter wasnot adequately withdrawn. (T. 390). Thedefenseal so argued
that the confinement was not sufficient independent movement under Faison v. State, to constitute
kidnapping, but wasof thekind of movement inherent intheother alleged crimes. (T. 390). TheMoation
for Judgment of Acquittal wasdenied by thetrial court. (T. 392, 393). The Court found that therewere
elements separate and apart from the battery itself to constitute kidnapping. (T. 392).
TheRespondent, Roberto Ruiztestifiedinhisown behalf. (T. 398). Hestated that heis38years
old and hasworked security since1995. (T. 399). Hewearsauniform, badgeand hasasecurity license.
(T. 400). Hedoes not have aweapons|icense and does not carry afirearm. (T. 400). Heknows Ms.
Cortina. (T. 400). Hedid not date her when heworked at the Midway Apartments. (T. 400-401). At
theend of April, beginning of May, 1997 hesaw Cortinaagain. (T.401). Hewasridinginhiscar and say
her with her two children onabusbench. (T. 402). Heoffered her aride. (T. 402). They begantodate.
(T.402). Attheend of October, 1997 shemoved to another apartment. (T. 403). Hehelped her move
and hemovedinwithher. (T.403). They shared her bedroom. (T.403). They livedtogether for between
oneand one-half months. (T. 403). They separated because hissecurity uniformwasmissing fromthe
apartment as was some of her belongings. (T. 403). They broke up. (T. 403). He gave her the key,
picked up hisuniformsand went to livewithafriend. (T. 404). Heworried about hisuniformsmissing
because anyone could use it not for security and hisjob status could be affected. (T. 404). Hehasto
report any missinguniformto hisemployer. (T.404). Heagreed with Cortinatomoveout. (T.406). He
leftamagjority of histhingsintheapartment. (T.406). Shecaledhimtotel himtoretrievehisbel ongings.
(T.406). Sheleft messagesonhisansweringmachine. (T.407). Heworkedthemidnight shift until 7:00

am. (T.407). Hereturned Cortinastelephonecall late, when hegot themessage. (T. 407). Cortinadid

9



not specify atimefor the Respondent toretrievehisbelongings. (T. 407-408). Hewent hometo bathe,
deepand changehisclothing. (T 408-409). Hehadto bepresentinHialeah at 11:00am. for another job
so hewent to her houseat 10:00 a.m. (T. 408). Hedrovehiscar to her apartment. (T. 409). Thiswas
the same car hedrovewhen they lived together. (T. 409). Sheknew what car hedrove. (T. 409). He
drovein and parked in the lot. (T. 409).

He knocked on the door and she answered the door. (T. 410). She did not seem surprised or
frightened. (T. 410). The atmosphere was normal. (T.410). Shetold him that someone wasin the
bedroomand hedid not believeher. (T.411). Hewentinto thebedroomto get histhings. (T.411). He
would not have opened the door if he believed that anyone wasthere. (T. 412). When he opened the
door, he saw aman completely naked, inbed. (T. 412). Heleft the bedroom right away and asked
Cortinato ask themanto get dressed or to coll ect hisbelongings, and hewaited for her intheliving room.
(T. 412).

Themangot dressedinabout fiveto 10 minutes. (T. 413). The Respondent waswaiting outside
of theapartment. (T. 413). Here-entered the apartment whenthemanleft. (T. 413). Cortinainvitedthe
Respondent back intotheapartment. (T. 414). Hewent tothebedroomto get histhings. (T.415). They
bothtold each other that they were sorry about therelationship. (T. 415). Hewasembarrassed, but not
jealous, that shehad amanin her bed. (T. 415). Hewasin fear of the man because hethought it wasa
trap. (T. 415). Shetold himthat sheloved him and the Respondent slapped her inthefacetwotothree
times. (T.416). Shewasbleeding and heoffered to helpher and eventotakeher tothehospita. (T. 416).
She was crying and she called for her children to call 911. (T. 416).

TheRespondent stated that hedid not barricadethedoor and did not hold Cortinahostageinany
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way. (T.417). Hecalled hisjobtolet them know that hewould belate. (T. 417). Hewas supposed to
work from11:00am. until 7:00 p.m. and hewasat Cortina'sapartment at 10:30 am. whichwas15-20
minutesfrom hisjobsite. (T.417). Hehad noplantobeat or kidnap Cortina. (T. 418). Hedenied having
intercoursewith Cortinaeither vaginaly or anally. (T. 418). Hedenied threatening her if sheweretocall
the police. (T. 418). He got to work at 2:00 p.m. and went to work the following day. (T. 418).

ThepolicecametotheHia eahjobsiteand hecooperated withthepalice. (T. 419). Thepolicetold
him what he was charged with and did not permit him to drive his own car. (T. 419-420). He was
handcuffedinthepolicecar. (T. 420). Hetaked to Detective Hernandez who told him that he did not
believehim. (T.421). Hernandez asked the Respondent questionsabout therel ationship and the Appellant
deniedraping Cortina. (T. 422). Hedid not tell Hernandez that he hit Cortinabecause hewas scared and
afraid. (T.422). Thedetectivewould not havebelieved the Respondent evenif hetoldthetruth. (T. 422).
On crossexamination, the Respondent testified that Hernandez spokewith himin Spanish. (T. 424-425).
Heknew that hedid not haveto say anything but decided to speak tothedetective. (T. 425). Headmitted
hewasin her apartment andthat her sonwastherewithhislittlebrother. (T.426). Headmitted that there
wasanother manthere. (T. 426). Hespent between oneand two hoursthere. (T. 430). Theblood onthe
Respondent'steeshirt wasfrom Cortina. (T. 433). Onredirect examinationthe Respondent testified that
he did not request an attorney when speaking to Hernandez. (T. 435-436).

The defenserested. (T. 437). The Respondent renewed its previous motions for Judgment of
Acquittal and all other motionsasto all counts. (T. 438). The court denied the renewed motion for
Judgment of Acquittal and reaffirmed al prior rulings. (T. 439).

A conferenceoningtructionswasheld. (T. 439-448). Therewereno objectionsto theinstructions.

11



(T. 448). Both sidespresented closing argument. (T. 449-478). During hisclosingargument, thedefense
attorney argued that the Respondent wasonly guilty of battery. (T.455). Heargued that theresultsof the
|aboratoriesshow that whenthe sampleswereanayzed, al samplesfrom Cortindspersonwerenegative
for bodily fluids, hair, DNA, etc. from the Respondent. (T. 457).

After an overnight recess, the Respondent renewed his motionsfor judgment of acquittal and
objectedtothekidnappingingtruction. (T.479). Thedefensemadeamotionfor the Stateto el ect whether
it wasproceeding onthe chargeof sexual battery andtheother chargesof burglary with an assault versus
thekidnapping charge. (T.480). Thedefensearguedthat thejury would havenoway tofigureout whether
themovement wasmerely incidenta or inherentintheallegedfelony charge. (T. 481). Defense counsel
argued that thereisno elaboration and noinstruction astowhat thisall means. (T. 481). Thedefenseaso
objected to the language about entered and/or remained in the burglary instruction asthe Respondent
entered with consent. (T. 482). Thecourt deniedthedefensemotions. Thecourt madeafindingthat since
the Respondent wasin Cortina's apartment for approximately two hours, the nature of the kidnapping
offenseisnot merely incidental tothefel ony of sexual battery. (T. 482-483). Thecourt thereforedenied
the Respondent's Mations for Judgment of Acquittal. (T. 483).

Thejury returned averdict of guilty of battery, alesser included offenseon Countsl and1; guilty
of burglary with anassault or battery, aschargedin Count 11 and guilty of kidnapping aschargedin Count
IV.(T.517). Thejurywaspolled. (T.518). Thecourt found the Respondent guilty and adjudicated him
guilty. (T.519). TheRespondent hasno prior record sothe court ordered aPre-Sentencel nvestigation.
(T. 519).

Thesentencing occurred on November 16, 1999. (S1. 1). Theprosecutor stated that theguidelines
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rangeis10.98t017.93years. (S1. 7). Thedefenseagreedthat the State Attorney'scal culationsof 79.05
to 131.75 monthswas correct. (S1. 7). The probation officer recommended 76 months. (S1. 8). The
probation officer's alternate recommendation was three years state prison followed by two years of
community control. (S1. 8). The Court sentenced the Respondent to one year, credit time served, on
Countsl and |1, themisdemeanor counts. (S1. 12). The Court denied enhancement requested by thestate
but sentenced the Respondent to 131.75 monthsin stateprison on countsl |1 and IV, both countstorun
concurrent with each other and the other counts. (S1. 12).

ThePublic Defender wasappointed for purposesof apped . (S1. 12). A timely Noticeof Appedl
wasfiled. (R. 181). On June 20, 2001, The Third District Court of Appeal reversed and remanded the

burglary conviction on the basis of the decisionin Delgado v. State, 776 So. 2d 233 (Fla. 2000) and

affirmedtheother convictions. (SeePetitioner'sAppendix "A"). OnFebruary 13, 2002the Third District
Court of Appeal deniedthe State'sMotion for Rehearing but substituted an opinionwhich certified the

guestion which is an issue herein.
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SUMMARY OF THE ARGUMENT

Thelegidatureof the Stateof Floridacannot "legidatively" overruleadecision of the Supreme
Court of Foridaretroactively. Section810.105, Ha Stat, (2001) isunconstitutiond sinceit violatesArticle
2, Section 3, of the Florida Constitution, separation of powers of government.

Further, Section 810.105, Fla. Stat. (2001) isviolative of Articlel, Section 10 of the Florida
Condgtitutionand Articlel, Section 10 of the Constitution of the United States, asit constitutesan ex post
facto law since it was passed to apply retroactively and changes the substantive law of burglary.

Thetria court erred by itsdenia of the Respondent'sM otionsfor Judgment of Acquittal wherethe
movement of thealleged kidnappingwasof thekind that wasinherent inthe sexual batteriesalleged (the
Respondent was convicted of battery asal esser included offense on both counts) and theevidencewas
insufficient to establish burglary. Therefore, themotionsfor judgment of acquittal onthekidnappingand

burglary charges should have been granted.

14



ARGUMENT
l.
SECTION 810.105, FLA. STAT. (2001) DOESNOT APPLY TO
THISCASEBECAUSEITISUNCONSTITUTIONAL INTHAT
ITVIOLATESTHE SEPARATION OF POWERSPROVISIONS
OF ARTICLE 2, SECTION 3 OF THE FLORIDA
CONSTITUTION.
Section810.105, Fla. Stat. (2001) isunconstitutional becauseit viol atesthe separation of powers
provisions of the FloridaConstitution containedin Article2, Sec. 3. Whilealegidativebody isfreeto

amend lawsit believesacourt hasmisinterpreted, it cannot "recede’ fromtheopinion of suchacourt. See

Meansv. Northern Cheyenne Tribal Court, 154 F. 3d 941, 946 (9th Cir. 1998).  The Respondent

will discusssomelegidativeandjudicia history withrespecttotheburglary statute, prior tomakingthe
Article 2, Sec. 3, argument, asit is very relevant to this Court's decision in this matter.

The Respondent herein was charged by amended information filed on September 15, 1999 and
convicted of aburglary dlegedly occurringon January 3, 1998. (R. 8-11). Thiswasprior totheenactment
of thesubject statute. However, for the constitutional reasonscontai ned hereinit should not beapplied

retroactively, as will be discussed inissue Il herein.
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Withrespect totheburglary conviction, it wasthe Respondent's position beforethe Third District

Court of Appeal that the case of Delgado v. State, 776 So. 2d 233 (Fla. 2000) iscontrolling. InDelgado

this Court recognized that when anindividual entersahomewith consent, andlater turnsviolent, that this
sudden turn of events does not mean that every timeacrimeiscommitted inside of ahomeitisasoa
burglary. ThisCourt reviewed thelong andtortured history of burglary casesinthisstateincludingthecase
of Millerv. State, 733 So. 2d 955 (Fla. 1999) and the Third District Court of Appeal'sdecisioninRayv.
State, 522 So. 2d 963 (Fla. 3d DCA, 1988) which discussed the "remaining in" portion of Florida's
burglary statute, Section 810.02, Fla. Stat. InRay, the Third District Court of Appeal notedin pertinent
part, in footnote 3:

Thedefinition of burglary at common law included breaking and entering withtheintent
tocommitafeony. Burglary wasthusconceived of asaninvasion of theright of habitation
or of the possessory property rightsof another. Cannonv. State, 102 Fla. 928, 136 So.
695 (1931); Statev. Hicks, 421 So. 2d 510 (Fla. 1982). Thebreaking requirement--that
is, "theactual or constructiveuseof someforceagainst apart of abuildingineffectingan
unconsented entry," State v. High, 281 So. 2d 356, 357 (Fla. 1973) (emphasisin
origind)--meant that initial entry hadto betrespassory. AsProfessor LaFavenotes, "[t]he
law wasnot ready to punish onewho had been ‘invited' inany way to enter thedwelling.
Thelaw sought only to keep out intruders, and thusanyonegiven authority to comeinto
the house could not be committing abreaking whenheso entered.” 2W. LaFafve& A.
Scott, Substantive Criminal Law, Sec. 8.13, at 464-65(1986) (footnote omitted).

Because ahost of absurd distinctionsgrew up around the breaking requirement, many

sates, including Florida, smply excised or omittedit fromtheir statutes. See2W. LaFave

& A. Scott, supra, at 466, 477. Although Florida has eliminated the "breaking"
requirement, theentry must still beunlawful, thusretai ning thetrespassory aspect of the

crime. Thus, consenttoentry isadefensetothischarge. Statev. Hicks, 421 So. 2d510.

Ray at page 964.

ThisCourt wasconcerned about the situation wherethe suspect enterslawfully and subsequently

secretshimself or hersalf fromtheir host. Delgado at 238. ThisCourt agreed withthe Third District Court
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of Apped'sreasoning whereintheappellate Court noted that apersonwould not ordinarily tolerateanother
remaining intheir homein order to commit acrime, sothat the consent to enter would bewithdrawnand
thedefendant would beunlawfully remaininginthehome pursuant to theburglary statute. However, this
Court notedthat if such reasoning wereto beapplied, any crime, including misdemeanors, committed on
another'sproperty that would not normal ly qualify asfel onieswoul d suddenly becomeburglary. Delgado
at 237-238. InDelgado it isnoted (as many Floridacases hold) that consensual entry isan affirmative
defensetothechargeof burglary andtheburdenison thedefendant to establish that therewasconsent to
enter, and that this affirmative defense can a so be established by the evidence presented by the State.
Delgado at 238.

This Court stated that the question before the Court is "whether the L egislature intended to
criminalizethe particular conduct inthiscase asburglary when it added the phrase'remaining in’' to the
burglary statute.” Delgado, infra. Inanswering thisquestion, thisCourt determined that the"remainingin”
clause and the"unless’ clause of the burglary statuteislimited to the defendant who "surreptitiousy
remains." Delgado at page *.

InDelgado, thisCourt inter pr eted thestatute passed by the L egidature. ThisCourt actedingood
fathanddiditsjob. If thelegidaturehad been morespecificinitslegidation, at that time, therewoul d not
havebeenaneedfor judicia interpretation. Thel egidaturecannot now amend astatuteretroactively that
hasan effect on substantivelegd rights, duetoitsownlack of specificity. Itiscongtitutionaly unacceptable
for thelegidatureto overruleadecision of thisCourt retroactively. Suchlegidativeactionviolatesthe
fundamental principal of separation of powersascontainedinArticle2, Sec. 3, of theFl oridaConstitution

which provides:
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Sec. 3 Branches of Gover nment

Thepowersof thestategovernment shall bedivided intolegidative, executiveandjudicial
branches. No person bel ongingto onebranch shall exerciseany powersappertainingto
either of the other branches unless expressly provided herein.

No onebranch of government hastheright toinvadethe sphere of another branch of state government.

Whitev. Johnson, 59 So. 2d 532 (Fla. 1952). InSimmonsv. State, 36 So. 2d 207 (Fla. 1948), at 208,

the Supreme Court of Florida held:

Thepreservation of theinherent powersof thethree branchesof government--legidative,
executive, andjudicia--freefromencroachment or infringement by oneupontheother, is
essentia to the safekeeping of the American system of constitutional rule.

This statement is found (11 Am.Jr., p.908):

"Any legidation that hampersjudicial action or interfereswith thedischargeof judicia
functions is uncongtitutional .

Withrespect to HB 953 (Chapter 2001-58, Sec. 1, Lawsof Florida) herein, it should be noted
that the Legislature passes a statute which states:
Section 1. Section 810.015, Florida Statutes, is created to read:

810.015 Legidative findings and intent; burglary.--

(1) The L egisaturefindsthat the case of Delgadov. State, Slip Opinion No. SC88638
(Fla. 2000) wasdecided contrary tolegid ativeintent and the caselaw of thisstaterelating
toburglary priorto Delgadov. State. TheL egidaturefindsthat inorder for aburglary to
occur, it isnot necessary for the licensed or invited person to remain in the dwelling,
structure, or conveyance surreptitiougly.

(2) Itistheintent of theL egid aturethat theholdingin Delgadov. State, Slip Opinion No.
SC 88638 benullified. Itisfurther theintent of the Legidaturethat s. 810.02(1)(a) be
construed in conformity with Raleigh v. State, . . . This subsection shall operate
retroactively to February 1, 2000.

Thispieceof legidation purportsto overrulethisCourt and affirm certain other casesdecided by
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the courtsof Florida. If ever therewasan exampl e of one branch of government invading the sphere of
another, thisisit. By thislegidation, theL egidatureisengaginginjudicia interpretation of itsown prior
statute retroactively. It has been held that the Separation of Powers Clause prohibits the unlawful

encroachment by onebranch of government upon the powersof another branch. Smmsv. Department

of Health & Rehabilitative Services, 641 So. 2d 957 (Fla. 3d DCA 1994) rev. den. 649 So. 2d 870 (Fla.

1994). Seed so Officeof the State Attorney of the Fourth Judicia Circuit of Floridav. Parrotino, 628 So.

2d 1097, 1099, (Fla. 1993); InreAlkire'sEstatev. Smith, 198 So. 2d 475, 483 (Fla. 1940). InSmms,

it was held that with respect to child custody proceedings, the fact that one branch of government has
inherent authority doesnot mean that another branch doesnot. A testto determinesamewasannounced
by the Third District Court of Appeal in Smms, andthat isto consider the" essential nature and effect of
the governmental authority to be performed.” id. at page 961.

Thelegidaturesretroactivity languageinthesubject Satutewasexpresdy intended to overrulethis
Court'sholdinginDelgado. Theoperativedatefor retroactiveapplicationwasFebruary 1, 2000, two days

prior to this Court's decision in Delgado. In State v. Smith, 547 So. 2d 613 (Fla. 1989) this Court

addressed agmilar stuationwherethelegidatureattempted to overturnthisCourt'sprior rulinginCarawan
v. State, 515 So. 2d 616 (Fla. 1987). After the Carawandecision, thelegidature passed anamendment
to"overridetheinterpretation [thisCourt] adoptedin Carawanandtorestorethelegidativeintent...pre-

Carawan." Smithat 616. ThisCourt rejected theretroactivity of thelegid ative enactment intended to

abrogate Carawan on the basis of both ex post facto application and separation of powers prohibitions.

Theessentia natureof thejudiciary istointerpret statutesand the constitution. L ockev. Hawkes,

595 So0.2d 32 (Fla. 1992). If we permit theL egidatureto overruleour courts, particularly our Supreme
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Court, there is no separation of the Judicial branch from the Legidative branch of our government.

InAllenv. Butterworth, 756 So. 2d 52 (Fla.2000) thisCourt held that asageneral rule, whatever

power isconferred upon the courtsby the Congtitution cannot beenlarged or abridged by the L egidature.

SeealsoWaker v. Bentley, 678 So. 2d 1265 (Fla. 2d DCA 1995) (quoting Smmonsv. State, 160 Fla.

626, 628, 36 So. 2d 207, 208 (Fla. 1948): "Any legidationthat hampersjudicia actionor interfereswith
the discharge of judicia functionsis unconstitutiona™).
It should @ so be noted that the case of Statev. Lyons, FSC Caseno. SC01-1704 ispresently
pending in this Court with the issue as raised in the Petitioner/State's Brief on Jurisdiction being:
whether the Second Digtrict Court of Appedl, indenying rehearing based uponan opinion
of the Third Digtrict, misapprehended theimport and meaning of theF oridaL egidature's
nullification of Delgado, and thusisin conflict with prior FloridaSupreme Court precedent.
This Court has not yet ruled on the jurisdictional issue to date.
Inconclusion, permitting the L egidatureto overrulethe Supreme Court of Floridainamatter of

judicial interpretation of astatuteviol atesthe separation of powersdoctrinecontainedinArticle2, Sec. 3

of the Florida Constitution and renders the statute unconstitutional and inapplicable to the case at bar.
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ANY APPLICATIONOFSECTION810.105,FLA.STAT.(2001)
ISBE VIOLATIVE OF THE EX POST FACTO CLAUSES OF
THEFLORIDA CONSTITUTIONAND THECONSTITUTION
OF THE UNITED STATES.
Theapplication of Section810.105, Ha Stat. (2001) violatesthe prohibition of ex post factolaws
providedinArticlel, Section 10 of the FloridaConstitution and Articlel, Section 10 of theUnited States
Constitution.

Article, Section 10 of the Florida Constitution provides:

Nobill of attainder, ex post factolaw or law impairing the obligation of contractsshall be
passed.

Theapplication of thisamended burglary statutetothecaseat bar, retroactively, constitutesan ex post
factoapplication of thisstatute. Thestatutesin effect at thetimeof thecommission of acrimecontrolsas
to the offenses for which the perpetrator can be convicted as well as the punishments which may be

imposed. Statev. Smith, 547 So.2d 613, 616 (Fla. 1989). Inthecase of Richardsonv. Moore, 754 So.

2d 64 (Fla. 3d DCA 2000) the Third District Court of Appeal held theapplication of thehabitual violent
felony offender satute, which wasamended to add aggravated battery asaqualifying offense, to defendant
convicted of aggravated battery occurring beforethe effective date of theamendment to haveviolated the

prohibition against ex post facto laws.
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InStatev. Hootman, 709 So. 2d 1357, 1359 (Fla. 1998) thisCourt held that an ex post factolaws

is one which:

punishesasacrimean act previousy committed, which wasinnocent when done; which
makes more burdensome the punishment for a crime, after its commission, or which
deprivesonecharged with acrimeof any defenseavailableaccordingtolaw at thetime
whentheact wascommitted.” citing Callinsv. Y oungblood, 497 U.S. 37,42,110S. Ct.
2715, 2719, 111 L. Ed. 2d 20 (1990)(quoting Beazell v. Ohio, 269 U.S. 167, 169-70,
46 S. Ct. 68, 68-69, 70 L. Ed. 2d 216 (1925).

See asoLyncev. Mathis, 519 U.S. 433, 117 S. Ct. 891, 137 L. Ed. 2d 63 (1997) wherein the United

States Supreme Court held that inorder for alaw to beex post facto, it must be" retrospective" meaning
that it must apply to " eventsoccurring beforeitsenactment” and must " disadvantagethe offender affected
by it 'by atering the definition of criminal conduct or increasing the punishment for the crime.”

According to Hootman at page 1359 thenecessary inquiry iswhether achangeinthelaw "aters
thedefinition of criminal conduct or increasesthepenalty by whichacrimeispunishable...” Inthecaseat
bar, itisclear onitsfacethat the L egidatureisattempting toretroactively re-interpret itsown statutewhich
clearly changes the definition of the crime of burglary as interpreted by this Court in Delgado.

Mr. Ruiz entered theall eged victim'sresidencewith consent and with her permission. Infact, she
believed that he still had her key. There was no issue as to the entering. The burglary statute was
interpreted by thisCourt inDelgado and applied tothefactsof Mr. Ruiz'scaseby the Third District Court
of Appeal, for afinding that his burglary conviction should be reversed.

Thepurported clarification of thelegidativeintent set forthin theamended burglary statuteisnot
aclarification, but rather asubstantiverevisiontotheburglary statutewhich expanded thedefinition of

burglary further thanit wasexpanded at thetimeof theal leged commission of thisoffense. Thelegidature

22



has no authority to first, trample on judicial authority, and next to make alaw that effects substantive
criminal law and apply it retroactively. Thereareat least two constitutional prohibitionsthat thislaw

violates. It isunconstitutional on its face and as applied in the case at bar.
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[1.

THE TRIAL COURT ERRED BY ITSDENIALSOF THE RESPONDENT'S

MOTIONSFORJUDGMENT OF ACQUITTAL ON(A): THEKIDNAPPING

COUNT WHEN THE EVIDENCE WAS INSUFFICIENT TO SUSTAIN A

CONVICTIONFORKIDNAPPINGWHERETHEMOVEMENT INVOLVED

WASSLIGHT ANDINHERENTINTHEOTHER CRIMESCHARGED, AND

(B) ON THE BURGLARY CHARGE WHERE THE EVIDENCE WAS

INSUFFICIENT THAT THE RESPONDENT ENTEREDWITH THEINTENT

TO COMMIT A CRIME.

The Respondent was charged in afour count information with
two countsof sexual battery, onecount of burglary with anassault and/or battery and/or sexual battery and
kidnapping with the intent to commit a sexua battery and/or felony battery. (R. 8-11). Motionsfor
judgment of acquittal weremade, renewed, and denied asto theburglary and kidnapping charges. (T. 390,
392, 438-439, 479). During themotionsfor judgment of acquittal the defenseargued that the confinement
inthekidnapping chargewasinsufficient to sustainaconvictionfor kidnapping asit wasthekindinherent
inthe offenses. (T. 390-392). The defense also argued when it renewed the motionsfor judgment of
acquittal that the state shoul d berequired to el ect between thesexual battery and burglary chargesandthe
kidnapping charge. (T. 480).

Withrespect totheburglary chargethe defenseargued that therewasaninsufficient showingwhere
the Respondent entered with consent, that he remained without consent or that consent wasadequately
withdrawn. (T. 390, 482). Thecourt madeafinding that the confinement wasnot merely incidental tothe
sexual battery and therefore denied the renewed motion for judgment of acquittal. (T. 482-482).

The Respondent wasconvicted of battery, alesser included offense of thesexua batteriescharged

in Counts| and I1. (T. 517). He was aso convicted of the burglary and kidnapping charges. (T. 517).
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Withrespect to thekidnapping conviction, thetrial court erred whenit denied the Respondent's
motions for judgment of acquittal. 1n 1983, this Court in Faisonv. State, 426 So. 2d 963 (Fla. 1983)
adopted atest to determinewhether adefendant's actions sati sfied therequirementsfor aconviction of
kidnapping pursuant to Section 787.01, Fla. Stat. Under Faison, at page 965 this Court held:

[1]f ataking or confinementisalleged to havebeen donetofacilitatethe
commission of another crime, to bekidnapping theresulting movement or

confinement:

(8 Must not bedight, inconsegquential and merely incidental totheother
crime;

(b) Must not be of the kind inherent in the nature of the other crime;

(c) Must havesomesignificanceindependent of theother crimeinthat it

makestheother crimesubstantially eas er of commission or substantially

lessens the risk of detection.

In Berry v. State, 668 So. 2d 967 (Fla. 1996) this Court again addressed the issuesraised in

Faison. ThisCourt held at page 969 that "'there can be no kidnapping wherethe only confinementinvol ved
isthesort that, though not necessary totheunderlyingfelony, islikely to naturally accompany it." This
Court noted that if Berry and theother had confinedthevictimsof theal leged robbery at gunpoint, or if they
had moved thevictimsto another roomintheapartment, closed thedoor, and ordered themnot tocome
out, thekidnapping conviction could not stand. Berry at page 969. ThisCourt noted that wheretherobber
tiesupthevictimsandleaveswithout untying themor lockstheminaroom or closet so that the confinement
continued after therobbery had ceased, that would bekidnapping. Berry at page969. The Court noted

that by binding the victims, akidnapping had occurred sincetying up the victimswas not necessary to

commit the robbery. Barry at page 969-970.
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Inthecaseat bar, thefacts constituting the alleged kidnapping and burglary areset forthinthe
Respondent's Statement of the Case and Facts so will not be recited herein again.

Inlooking at Faisonand Berry and thethree pronged test announced inFai son, theal leged sexual

batteries(whichwerereduced by thejury to Simplebatteries) werenot madeeas er to commit nor did they
facilitate escape, dueto any movement or confinement by the Respondent. All movementintheinstant case
wasdight, inconsequential and merely incidenta tothealleged sexual batteries(asreduced to batteries).
Themovement testified to by Cortinawasinherent inthe nature of two countsof alleged sexual battery
and/or burglary withtheintent tocommit battery. Finaly, theconfinement did not haveany significance
independent of theother crimessothat it madetheother alleged crimessubstantially easier of commission
or substantially lessened therisk of detection. Seeaso Jonesv. State, 652 So. 2d 967 (Fla. 3d DCA,
1995) whereinthe Third District Court of Appeal held that moving analleged victimto aback officeto
open asafewasinsufficient movement to sustai n akidnapping conviction(citing Brucev. State, 612 So.
2d 632 (Fla. 3d DCA, 1993; Goff v. State, 616 So. 2d 551 (Fla. 2d DCA, 1993). InBrownv. State,
719 So. 2d 955 (Fla. 4th DCA, 1998) pointing agun at agirl and her mother, and putting theminto a
bedroomcloset near the back of the storedid not congtitute kidnapping (citing Griffinv. State, 705 So. 2d
572 (Fla. 4thDCA, 1998). Whilethe Respondent isnot unmindful of Ninov. State, 744 So. 2d 528 (Fla.
3dDCA, 1999) thefactsweredistinguishablefromthecaseat bar. InNino thealleged victimwasheld
inapublicrestroom where heescaped detection by themovement of thealleged victim. Inthecaseat bar,
the Respondent was convicted of battery and not sexual battery. Themovementintheinstant casewas
inherent in the offenses of battery.

Withrespect totheburglary conviction, the case of Delgadov. State, should remain controlling.
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In Delgado at page 239, this Court recognized that when anindividua entersahomewith consent, and
later turnsviolent, that thissudden turn of eventsdoesnot mean that every timeacrimeiscommittedinsde
of ahomeitisasoaburglary. This Court reviewed thelongand tortured history of burglary casesinthis
stateincluding the case of Miller v. State, 733 So. 2d 955 (Fla. 1999) and Ray v. State, 522 So. 2d 963
(Fla. 3d DCA, 1988) which discussed the "remaining in" portion of Florida'sburglary statute, Section
810.02, Fla. Stat. ThisCourt wasconcerned about the situation where the suspect enterslawfully and
subsequently secretshimself or hersalf fromtheir host. Delgado. ThisCourt noted that if suchreasoning
weretobeapplied, any crime, including misdemeanors, committed on another'sproperty that would not
normally qualify as felonies would suddenly become burglary. Delgado, at 239.

This Court stated that the question before the Court is "whether the L egislature intended to
criminalizethe particular conduct inthiscase asburglary when it added the phrase'remaining in’' to the
burglary statute." Delgado at page 237. In answering this question, this Court determined that the
"remaining in" clause and the "unless' clause of the burglary statute is limited to the defendant who
"surreptitiously remains.” Delgado at page237. InDegadoitisnoted (asmany Floridacaseshold) that
consensual entry isan affirmative defenseto the chargeof burglary andtheburdenisonthedefendant to
establishthat therewas consent to enter, and that thisaffirmative defense can al so be established by the
evidencepresented by the State. Delgado at page240. Inthecaseat bar, it wasestablished by the State
throughthetestimony of ZorayaCortina. Therewasno disputethat Cortinaconsensually permittedthe
Respondent to enter her gpartment inorder toretrievehisbel ongings. Shetestifiedthat shelookedthrough
her peephole, him, and let himinbecausehewaswhohewas. (T. 276). Oncethe Respondent meetsthe

burden of establishing consensud entry intothehome, and hedoesnot remain surreptitioudy, hehasshown
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that theevidenceisinsufficient to sustainaburglary conviction. Inthecaseat bar, asintheDelgado case,
the Respondent's conduct does not amount to a burglary.

Further, takingthe Delgado casetoitslogica conclusion, thekidnapping statute doesthesame
thing astheburglary statute, by themanner inwhichit hasbeeninterpreted by thecourts, by turning any
crime that involves movement or confinement into a kidnapping.

Thekidnapping and burglary convictionsmust bereversed. Intheevent that thisCourt doesnot
believethat thekidnapping charge should bereversed aswell, then the Respondent should beentitledto
anew tria on the kidnapping charge without the prejudicial burglary instruction being given.

Inthecaseat bar, the defense madeamotionto havethe State el ect whichtheory it wasgoing to
proceed upon, whichwasdenied. (T.480). Thedefenseobjectedtothe"entered or remainedin™ portion
of thejury instruction on burglary where the Appellant entered with consent. (T. 482). Thejury was
instructed
onthechargeof burglary whenthemotionfor judgment of acquittal should havebeengranted. Thiscase,
likeDelgado isnot acasewheretherewasmerely insufficient evidenceto support theburglary charge, but
a"casewherethejury wasinstructed that adefendant can befound guilty of burglary, evenif theinitial
entry wasconsensual, if thevictim[s] later withdrew [their] consent.” Delgado at page241. Inthecase
at bar, the sameinstruction was given to thejury over the defense objection at the charge conference.
Thereisno way to determine how the giving of thisinstruction prejudiced thejury with respect to the
kidnapping charge. Asaresult, the burglary and kidnapping convictions should be reversed. If both
chargesarenot reversed, thenthereshould beanew trial oneither of theremaining chargesasthejury was

instructed on both charges.
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CONCLUSION
For theforegoing reasonsand authorities, Section 2001-58, Sec. 1, Lawsof Foridashould beheld
to be unconstitutional and the Respondent's convictions should be reversed.
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