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PRELI M NARY STATEMENT

The State will cite to the original trial record as “TR”
and, if necessary, to the record on Pace’s postconviction appeal
as “PCR or “SuppPCR (there are two supplenental volunes in
that record). All citations to the record wll include
reference to the appropriate vol une nunber.

STATEMENT OF THE CASE AND PROCEDURAL HI STORY

On Decenber 14, 1988, a Santa Rosa County grand jury
indicted Bruce Douglas Pace for the first-degree nurder and
arnmed robbery of Floyd Covington (6TR 1132-33). Pace pled not
guilty (7TR 1252). In August of 1989, a jury found himguilty
as charged (7TR 1210), and recommended a death sentence by a
vote of seven to five (7TR 1211). On Novenber 16, 1989, Judge
Ben Gordon sentenced Pace to death for the nurder and to 15
years inprisonnment for the robbery (7TR 1238-43). Judge Gordon
found three aggravating circunstances (Pace had a previous
conviction for a violent felony; Pace was on parole at the tine
of the nurder; the nurder was commtted during the course of a
robbery) and no mtigating circunstances.

Pace appealed his conviction and death sentence to this
Court, raising seven issues: (1) the trial court erred in
admtting into evidence statenents Pace had nmade to his

stepfather; (2) the trial court erred in limting defense cross-



exam nation about an alleged third shotgun shell found in the
same |ocation as the two which had been fired from Pace’ s gun;
(3) the trial court erred in allowing into evidence the
statenent Pace had nade the day before the nurder, to the effect
that he would do sonething “tonorrow to make noney; (4) the
trial court erred in admtting in evidence the two shotgun
shells shown to have been fired from Pace’s shotgun; (5) the
trial court erred in denying the notion for judgnent of
acquittal; (6) the trial court erred in failing to find any
nonstatutory mtigating circunstances; and (7) Pace's death
sentence was di sproportionate.

On March 26, 1992, this Court affirned. Pace v. State, 596

So.2d 1034 (1992). This Court found that the trial court had
erred in disallow ng defense cross-exam nation about the “third”
shot gun shell, but, by unani nbus vote, determned that the error
was harmnml ess because “evidence of the shells was of little

significance and thus not a factor in the jury's determ nation

of guilt.” Id. at 1035. This Court also agreed unani nously
that “the facts l|linking Pace to this killing. . . . [were]
sufficient to support the jury's determnation of gquilt,” and
that all other guilt-phase clains of error were neritless. 1 d.

at 1035. Pace’s penalty-phase clains were rejected by a four to

three vote, 1id. at 1035-36, and his conviction and death



sentence were affirned. The United States Suprene Court denied

Pace’s petition for wit of certiorari. Pace v. Florida, 506

U.S. 885 (1992).

On Cctober 11, 1993, Pace’'s collateral counsel filed a
nmotion for postconviction relief under Rule 3.850. Pace filed
several anended notions, culmnating with a final “nodified
anended nmotion for postconviction relief, which he filed on
March 7, 1997. This final anended notion contained 21 clains:
(1) failure of state agencies to provide public records; (2) a
four-part claim alleging ineffective assistance of counsel at
the guilt phase, state suppression of exculpatory evidence,
new y di scovered evi dence of i nnocence, and erroneous
evidentiary rulings at trial; (3) a “shell” claim of newy
di scovered evidence of innocence; (4) ineffectiveness of counsel
at the penalty phase; (5) trial court erred by failing to excuse
certain prospective jurors for cause; (6) jury venire did not
represent a fair cross section of the comunity; (7) illegal
sei zure of Pace’s shotgun by police; (8) erroneous limtation of
defense cross-exam nation about a third shotgun shell; (9)
evidence insufficient to support Pace’ s robbery conviction; (10)
i nproper comment on defendant’s silence by prosecutor in closing
argunent at the guilt phase; (11) and (12) inproper argunent by

the prosecutor at the penalty phase; (13) the nurder-commtted-



during-a-felony aggravator is wunconstitutional; (14) avoid-
arrest instructions were inadequate; (15) CCP instructions were
i nadequate; (16) prior-violent-felony aggravator is invalid
because Pace’s prior conviction was invalid; (17) penalty-phase
jury instructions were burden shifting; (18) pecuniary-gain
aggravator was “inproper”; (19) inproper evidence and argunent
on “non-statutory” aggravating factors; (20) rules precluding
juror interviews are unconstitutional; and (21) electrocution is
cruel or unusual puni shnent.

Followng a “Huff” hearing, the circuit court issued a 12-
page order addressing each of the 21 clains and whether or not
an evidentiary hearing would be required; in sunmary, the court
determned “that an evidentiary hearing wll be required on the
followng clains: claim tw, parts (a), (b), and (c); claim
four; claim ten; and claim eleven” (4PCR 794). The remai ni ng
clains, the court concluded, “can be refuted by the record, were
addressed on direct appeal, [are] insufficiently plead or are
issues directed toward challenging established case |aw and
statutory law at the appellate level” (4PCR 794).

The evidentiary hearing was conducted on June 12, 13 and 14,
2000. The parties submtted witten closing argunents, and on
June 11, 2001, the circuit court entered a 28-page witten order

denying relief (7PCR 1164-91), acconpanied by sone 200 pages of



attachnments (7PCR 1192-1392). Pace has appealed that order to
this Court, Case No. SCO1-1831. Simul taneously with the filing
of his original brief on that appeal, Pace filed the instant
Petition for Wit of Habeas Corpus, as required by the rules of

appel late and crim nal procedure. Mann v. Moore, 794 So.2d 595

(Fla. 2001).1

! Pace’s original brief was struck for being over |ong,
but on April 2, 2002, he presented a brief in conpliance with
t he rul es.



STATEMENT OF THE FACTS

The basic facts of this crine are set out in the opinion of
this Court affirmng Pace’s conviction and death sentence:

On Novenber 7, 198[8], following a report fromthe
victims daughter that she had not heard from her
father for three days, investigators commenced a
search for Floyd Covington, a taxicab operator. They
found Covington’s bloodstained taxicab hidden in a
wooded area that evening. Serology testing showed the
bl oodstains in the car to be consistent wth
Covi ngton’s bl ood type. A bl oodstain pattern anal yst
testified that the bloodstains showed that soneone
sitting behind the steering wheel had been shot, wth
the shot comng from the passenger’s side. Based on
bl ood snears, the analyst concluded that the victim
was noved from the driver’'s seat to the passenger’s

side of the car. |Investigators found Covington s body
i n anot her wooded area approximately twelve mles from
the taxicab on Novenber 10, 198[8]. Covi ngton had

been shot twice in the chest, from distances of three
to seven feet, wth a shotgun. The nedi cal exam ner
testified that either of the wounds would have cause
death and that Covington had been shot two to seven
days before the searchers found his body.

Pace v. State, supra at 1034- 35.

As for the evidence |linking Pace to the nurder, the
followng facts appear from the trial record: On Thursday,
Novenber 3, 1988, Pace had told a friend that he was tired of
being broke, and that there was sonething he would do to namke
money “tonorrow’ (4TR 682). Pace was seen with Floyd Covington
in his taxicab on the norning Novenber 4, 1988 - +the day
Covi ngton had di sappeared (4TR 668-72). Pace’s fingerprint was

found on a window in Covington's taxicab (4TR 766-67). Two



shotgun shells found in the yard of Pace’'s hone were the sane
kind used to murder the victim (5TR 894-97, 900), and had been
fired fromthe shotgun Pace had left at May G een’s house after
the nurder (5TR 899). Pace had human blood on his clothing
which was the sane type as the victim (5TR 788, 799). It also
was the sane type as Pace’s; however, Pace had no injuries (5TR
790, and had clainmed to May Green that the blood was squirrel
bl ood (5TR 710). When confronted by his stepfather, Pace
claimed that soneone had attacked himin his room and choked him
into unconsciousness; that he had awakened in the woods near
Fl oyd Covington’s taxi; that there was blood in the taxi; and
that Pace’ s brother’s gun |ay nearby (5TR 852-54).

At the penalty phase, the State introduced a copy of a
judgnment of conviction for strong-arnmed robbery that Pace had
commtted on Decenber 4, 1981, for which he had received a 15
year sentence (6TR 1037). In addition, the State presented the
testinony of probation officer Robert Mann, who testified that
Pace was on parole at the time of Covington’s nurder (6TR 1038-
39).

The defense presented five w tnesses: Paul Canpbell, Hurley
Manni ng, Robert Settles, Evelyn Rich and Lillian Rich.

Paul Campbell was a Santa Rosa County correctional officer

who testified that he had been in contact with Pace since his



arrest for this nmurder, and that Pace had been a nodel prisoner
who was extrenely cooperative and respectful and had given his
jailers “absolutely no troubl e whatsoever” (6TR 1041).

Hurl ey Manni ng had been head football coach at MIton Hi gh
School before retiring a year before trial (6TR 1043). He
descri bed Pace as the kind of athlete “you would |like to have in
the program” Pace would work, he did what he was told, and he
stayed out of trouble (6TR 1044). He had a *“very good”’

relationship with Pace while he was in high school (6TR 1047).

Robert Settles was a honme builder, operating out of MIton
(6TR 1049-50). He had known Pace over ten years, having first
come in contact with him when Settles had been vocational
coordinator at MIlton H gh (6TR 1050). Settles went into
busi ness for hinself and, after Pace graduated from hi gh school,
Settles hired Pace to work for him (6TR 1051). Pace did a
“super” job for him (6TR 1052). Pace was a “master sawran” who
had a lot of potential which he unfortunately had not lived up
to (6TR 1054).

El eanor Louise Rich is Pace’'s aunt (6TR 1057-58). She
described Pace as a “loving, caring person” (6TR 1059). He
hel ped care for his siblings when his stepfather left, and he

hel ped care for Ms. R ch after she had surgery (6TR 1060-61).



Pace cane from a good, supportive famly (6TR 1062).

Lillian Rich is Pace’s nother (6TR 1063). She testified
that, before Pace went to prison in 1981, he had never been in
any kind of trouble as a juvenile or as an adult and had never
been arrested (6TR 1065). He had worked to help support the
famly after his stepfather had left when he was 13 or 14,
providing clothes and other needs for his four siblings (6TR
1066- 67) . She identified photographs dating from his early
chil dhood, as well as various athletic awards Pace had received,
along wth school records and report cards from elenentary,
m ddl e and high school (6TR 1069-70). She asked the jury to
show her son nercy (6TR 1071-72).

PRELI M NARY DI SCUSSI ON OF APPLI CABLE LAW

There are a nunber of well-settled principles applicable to
habeas corpus proceedings filed in this Court. The State w |
di scuss them at this juncture and then elaborate to the extent
necessary in its responses to specific clains.

First, this Court has repeatedly stated that capital habeas
corpus proceedings were not intended as second appeals of issues
whi ch could have been or were presented on direct appeal or in

a rule 3.850 proceeding. E.q., Jones v. Mdore, 794 So.2d 579

(Fla. 2001); Teffeteller v. Dugger, 734 So.2d 1009 (Fla. 1999);

Hldwin v. Dugger, 654 So.2d 107, 111 (Fla. 1995); Hardw ck v.

10



Dugger, 648 So.2d 100, 105 (Fla. 1994); Scott v. Dugger, 604

So.2d 465, 470 (Fla. 1992); Medina v. Dugger, 586 So.2d 317

(Fla. 1991).
“Habeas petitions are the proper vehicle to advance clains

of ineffective assistance of appellate counsel.” Rutherford v.

Moore, 774 So.2d 637, 643 (Fla. 2000)(enphasis supplied). To
prevail on such a claim a defendant nust show that his
attorney’s performance was professionally deficient and that he

was prejudiced by that deficiency. See Strickland v. Washington

466 U. S. 668 (1984); Johnson v. Dugger, 523 So. 2d 161 (Fla

1988). In other words, “Petitioner nust show 1) specific errors
or omssions which show that appellate counsel’s performance
deviated from the norm or fell outside the range of
professionally acceptable performance and 2) the deficiency of
that performance conprom sed the appellate process to such a
degree as to undermne confidence in the fairness and

correctness of the appellate result.” WIson v. Wainwight, 474

So. 1162, 1163 (Fla. 1985). This Court recently summarized
t hese principl es:

The issue of appellate counsel's effectiveness is
appropriately raised in a petition for wit of habeas
corpus. However, ineffective assistance of appellate
counsel nmay not be used as a disguise to raise issues
whi ch should have been raised on direct appeal or in
a post convi ction not i on. I n eval uati ng an
i neffectiveness claim the court nust determ ne

11



whether the alleged omssions are of such
magni tude as to constitute a serious error
or substantial deficiency falling nmeasurably
out si de t he range of prof essional |y
accept abl e performance and, second, whether
the deficiency in performance conprom sed
t he appellate process to such a degree as to
underm ne confidence in the correctness of
the result.

Pope v. WAinwight, 496 So. 2d 798, 800 (Fla. 1986).
See also Haliburton [v. Singletary], 691 So. 2d 470
[(Fla. 1997)]; Hardw ck v. Dugger, 648 So.2d 100 (Fl a.
1994). The defendant has the burden of alleging a
specific, serious om ssion or overt act upon which the
claim of ineffective assistance of counsel can be
based. See Knight v. State, 394 So. 2d 997 (Fla.
1981). "In the case of appellate counsel, this neans
the deficiency nmust concern an issue which is error
affecting the outcone, not sinply harm ess error." I[d.
at  1001. In addition, ineffective assistance of
counsel cannot be argued where the issue was not
preserved for appeal or where the appellate attorney
chose not to argue the issue as a matter of strategy.
See Medina v. Dugger, 586 So. 2d 317 (Fla. 1991);
Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989)
("Most successful appellate counsel agree that from a
tactical standpoint it is nore advantageous to raise
only the strongest points on appeal and that the
assertion of every conceivable argunent often has the
effect of diluting the inpact of the stronger
points.").

Freeman v. State, 761 So.2d 1055, 1069-70 (Fl a. 2000).

CGeneral ly, appel | ate counsel cannot be consi dered
ineffective for failing to raise issues that were not preserved
by trial counsel, unless "trial counsel was so obviously

i nadequate that appellate counsel had to present that question

to render adequate assistance." Page v. U S., 884 F.2d 300, 302

12



(7th Cr. 1989). See e.q., Provenzano v. Dugger, 561 So.2d 541
548 (Fla. 1990) ("Trial counsel did not object . . ., thereby

precluding an effective argunent on appeal"); Atkins v. Dugger,

541 So.2d 1165, 1166 (Fla. 1989) (appellate counsel not
ineffective for failing to raise clains as "not properly
preserved for appeal by trial counsel, thus precluding appellate

review'); Downs v. WAinwight, 476 So.2d 654, 657 (Fla

1985) ("appel |l ate counsel cannot be considered ineffective for
failing to raise issues which he was procedurally barred from
rai sing because they were not properly raised at trial").

In addition, "appellate counsel is not ineffective for
failing to raise a claim that would have been rejected on

appeal . " Downs v. State, 740 So.2d 506, 517 n. 18. Accord,

Freeman (appellate counsel not ineffective for failing to raise

non-neritorious issues); Rutherford v. Mwore, 774 So.2d 637, 643

(Fla. 2000)(sane); Alvord v. Wainwight, 725 F.2d 1282, 1291

(11th Cr. 1984)(appellate counsel “need not brief issues
reasonably considered to be without nerit”). |In fact, appellate
counsel is not necessarily ineffective for failing to raise a
claimthat m ght have had sonme possibility of success; effective
appel | ate counsel need not raise every conceivable non-frivol ous

i ssue. Jones v. Barnes, 463 US. 745, 103 S. C. 3308, 77

L. Ed. 2d 987 (1983)(appellate counsel not required to argue all

13



non-frivolous issues, even at request of «client). Accord,
Provenzano, 561 So.2d at 548-49 ("it is well established that
counsel need not raise every nonfrivolous issue revealed by the

record"); Atkins v. Dugger, 541 So.2d at 1167 ("the assertion of

every conceivable argunent often has the effect of diluting the
i npact of the stronger points").

Nor can appellate counsel be deened ineffective if the
habeas claim or a variant thereof, was, in fact, "raised on

direct appeal,"” Atkins v. Dugger, supra, 541 So.2d at 1166-67

Accord, Provenzano, supra, 561 So.2d at 548 (no ineffective
assi stance where appellate counsel raised the claim on appeal

but it was rejected); Jones v. More, supra (“habeas is not

proper to argue a variant of an already decided issue”). So
long as appellate counsel raised the issue on appeal, nere
qui bbling with or criticism of the manner in which appellate
counsel raised such issue on appeal is insufficient to state a

habeas- cogni zabl e i ssue. Jones; Thonpson v. State, 759 So.2d

650, 657 n. 6 (Fla. 2000).
Finally, a claimthat has been resolved in a previous review

of the case is barred as "the law of the case." See MIls v.

State, 603 So.2d 482, 486 (Fla. 1992). Thus, clainms properly
raised and rejected in a previous rule 3.850 notion for post-

conviction relief cannot be raised again on habeas. See Scott

14



v. Dugger, 604 So.2d 465, 469-70 (Fla. 1992).

SPECI FI C RESPONSE TO CLAI M5

CAMI

THE CLAIM THAT THE CCP | NSTRUCTI ONS DELI VERED IN THI S
CASE WERE UNCONSTI Tl ONALLY VAGUE

This is the sane claim as Caim XV of Pace’'s 3.850 notion
(2SuppPCR 75-81). The State’s response to that claim was that
| T was procedurally barred and that the conclusory allegation of
i neffective assistance of counsel was insufficient to overcone
the procedural bar (2SuppPCR 168-69). Claim XV was summarily
denied by the circuit court(4PCR 794).

As in the 3.850, Pace is attenpting to |litigate a
procedurally barred claimby throwng in a conclusory allegation
of ineffective assistance of (now appellate) counsel. Thi s
attenpt shoul d be agai n deni ed.

Al though trial counsel objected to the jury being
instructed on this aggravator (6TR 1076), he did so only on the
ground that “the facts did not support the finding that the

murder was cold, calculated and preneditated.” Bush v. State,

682 So.2d 85, 88 (Fla. 1996). As in Bush, trial counsel “never
cont ended t hat t he wor di ng of t he I nstruction was
unconstitutionally vague and did not submt an alternate

instruction.” | bi d. Thus, this claim was not preserved for

15



appel l ate review See, e.q9., Pope v. State, 702 So.2d 221,
223-24 (Fla.1997) ("However, we have made it clear that clains
that the CCP instruction 1is unconstitutionally vague are
procedurally barred unless a specific objection is nmade at trial
and pursued on appeal. The objection at trial nust attack the
instruction itself, either by submtting a limting instruction
or meking an objection to the instruction as worded."). The
seven-to-five jury recommendation in this case is not a reason

to “lift the procedural bar.” Wornos v. State, 676 So.2d 972,

974 (Fla. 1996). Appel l ate counsel cannot be faulted for
failing to raise an unpreserved issue.
Nor can appellate counsel be faulted for failing to

anticipate this Court’s subsequent decision in Jackson v. State,

648 So.2d 85 (Fla. 1994), requiring supplenental instructions on
the CCP aggravator. As noted above, Pace's direct appeal was
concluded in March of 1992. Jackson was decided in April of

1994 - nore than two years |later. See Waterhouse v. State, 26

Fla. L. Wekly S375 (Fla. My 31, 2001) (trial counsel not
ineffective for failing to object to pre-Jackson cCcP

instruction); 792 So.2d 1196 (Fla. 2001); Harvey v. Dugger, 656

So.2d 1253, 1258 (Fla 1995) (sanme). In fact, any contention by
Pace’s appellate counsel that the CCP jury instruction was

invalid would have been summarily rejected under then existing

16



precedent . Brown v. State, 565 So.2d 304, 308 (Fla. 1990).

Appel l ate counsel did not perform in a constitutionally
deficient manner by failing to raise what would then have been
a neritless and unpreserved attack on the CCP jury instruction
Pace’s claim that appellate counsel was ineffective for
failing to attack the CCP instruction on appeal should be
deni ed.
CLAIM 11

THE CLAIM THAT THE TRIAL COURT ERRED | N | NSTRUCTI NG
THE JURY ON THE AVO D ARREST AGGRAVATOR

Pace contends here that the trial court erred in instructing
the jury on the avoid-arrest aggravator because the court
ultimately found the aggravator not to apply.? However, “[t]he
fact that the state did not prove this aggravator to the tria
court’s satisfaction does not require a conclusion that there
was insufficient evidence . . . to allow the jury to consider

the factor.” Bowden v. State, 588 So.2d 225, 231 (Fla. 1991).

Wen sone evidence has been presented as to an aggravating

’He al so contends that the trial court sustained the
defense objection to the jury instruction on this aggravator
but then delivered the instruction anyway. If this is the
case (and the record is not free fromanbiguity), then trial
counsel shoul d have objected when the court delivered the
instruction. There was no such objection, and so trial
counsel failed to preserve for appeal any issue that the court
m st akenly gave the instruction after indicating he would not.

17



factor, it is not inappropriate to instruct the jury on the
factor; in fact, this Court has held that such instruction is

required. 1bid. See, also, Hunter v. State, 660 So.2d 244, 252

(Fla. 1995) (jury should be instructed on those aggravators for
which “credible and conpetent evidence has been presented;” by
contrast, trial court may find the aggravator only if it has
been proved beyond a reasonabl e doubt).

There was at |east sone evidence in this case that Pace
mur dered Covington to elimnate himas a witness. Covington was
unarnmed and physically inpaired, and so could not have presented
any imediate threat to Pace.® However, Covington knew Pace and
could have identified him if he had survived. Pace arned
himsel f in advance, shot the victimtwice in the chest from a
di stance of three to seven feet, and hid the body and the taxi
i n separate wooded areas.?

Although the trial court wultinmately rejected the avoid
arrest aggravator, it cannot be said that no evidence supported

it, or that it was inproper to instruct the jury on it. Pace

3Covington's daughter-in-law testified that he wore
shorts “because of his leg,” and identified the pillows he sat
on while driving his taxi, as well as his cane (3TR 590-92).
Hi s daughter testified that Covington had arthritis and coul d
not wal k without his cane (3TR 576, 584).

“In fact, Covington's body was not found for another
three days after his taxi was found (4TR 738).

18



does not even cont end t hat t he i nstruction was a
constitutionally insufficient explanation of the aggravator or
was ot herwi se invalid; he contends only that the aggravator was
not supported by sufficient evidence. The jury, however, nmay be
presunmed to have rejected an aggravator not supported by the
evi dence, since “jurors are well equipped to analyze the

evidence.” Giffin v. United States, 502 US. 46 (1991) (enphasis

in original).
Appel | ate counsel was not ineffective for failing to raise
a nmeritless issue.
ISSUE I11
THE APPRENDI / RI NG | SSUE
Pace contends here that wvarious of Florida s sentencing

procedures are invalid under Apprendi v. New Jersey, 530 US

466 (2000) and Jones v. United States, 526 U S. 227 (1999). He

notes (fn. 4) that the United States Suprene Court granted

certiorari in RnNng Vv. Arizona to review Arizona's judge-

sentencing procedures in capital cases. Since Pace filed his
petition, the United States Suprene Court has issued a decision
in Ring, 2002 W 1357257 (U.S. June 24, 2002), holding that
Arizona's death penalty statute violates the Sixth Amendnent
right to a jury trial “to the extent that it allows a sentencing

j udge, sitting wthout a jury, to find an aggravating

19



ci rcunst ance necessary for inposition of the death penalty.”

The Ring decision is very narrow and |limted in scope (2002
W 1357257 at *9, n.4), and it has no inpact on the sentence
inmposed in this case. For a nunber of reasons, Pace is not
entitled to any relief.

PROCEDURAL BAR

First of all, Pace's challenge to the facial wvalidity of
Florida’s capital sentencing schene 1is procedurally barred.
Al though the R ng and Apprendi decisions are recent, the
statutory schenme and argunent to present a claimthat Florida s
death penalty process violates the Sixth Amendnent right to a
jury trial has been avail able since Pace s sentencing, but were
never asserted as a basis for relief until after he was denied
relief by the circuit court on postconviction. This Court has
consistently and repeatedly stated that the habeas vehicle does
not constitute a second appeal. | ssues that were or could have
been raised on direct appeal or in prior collateral proceedings

may not be litigated anew. See Teffeteller v. Dugger, 734 So.

2d 1009, 1025 (Fla. 1999) (holding that habeas petition clains
were procedurally barred because the clains were raised on
direct appeal and rejected by this Court or could have been

rai sed on direct appeal); Johnson v. Singletary, 695 So. 2d 263,

265 (Fla. 1996). Since Pace did not offer this claim in a

20



tinmely manner, it is now barred.
Not only is this claim barred, but, in addition, the R ng
decision is not subject to retroactive application to Pace’s

trial and sentencing under the principles of Wtt v. State, 387

So. 2d 922, 929-30 (Fla. 1980).°> Pursuant to Wtt, Ring is only

entitled to retroactive application if it is a decision of
f undanent al significance, which so drastically alters the
under pi nnings of King's death sentence that “obvious injustice”

exi sts. New v. State, 807 So. 2d 52 (Fla. 2001). In

determ ning whether this standard has been net, this Court nust
consider three factors: the purpose served by the new case; the
extent of reliance on the old law, and the effect on the
adm ni stration of justice from retroactive application.

Ferquson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application

of these factors to Ring, which did not directly or indirectly
address Florida |law, provides no basis for consideration of Ring

in this case.®

>Al t hough Pace’s argunent centers around the application
of Apprendi to this case, the now decided Ring case is the
nore appropriate focus of attention. Thus, the State’'s
response will address that decision, rather than Apprendi.

®The United States Supreme Court recently held that an
Apprendi claimis not plain error. United States v. Cotton,
122 S.Ct. 1781 (May 20, 2002) (holding an indictnent’s failure
to include the quantity of drugs was an Apprendi error but it
did not seriously affect fairness, integrity, or public
reputation of judicial proceedings, and thus did not rise to

21



Ring does not present a case of fundanental significance.
The fact that the question accepted for review in R ng presented
potential far-reaching inplications does not nean that the
ultimate opinion issued neets the Wtt standard of fundanenta
signi ficance. Since, as wll be seen, Ring has little or no
i npact on capital sentencing in Florida, it is not a case of
fundanental significance. Clearly, Ring does not denonstrate
that any “obvious injustice” occurred on the facts of this case.

FLORI DA’ S DEATH PENALTY STATUTE 1S NOT UNCONSTI TUTI ONAL

Even if Pace’'s argunent is considered, he has not
denonstrated that he is entitled to any relief. It is inportant

to recognize that R ng does not require jury sentencing in

| evel of plain error). If an error is not plain error

cogni zabl e on direct appeal, it is not of sufficient nmagnitude
to be a candidate for retroactive application in collateral
proceedings. United States v. Sanders, 247 F.3d 139, 150-151
(4th Cr 2002) (enphasizing that finding sonmething to be a
structural error would seemto be a necessary predicate for a
new rule to apply retroactively and therefore, concluding that
Apprendi is not retroactive). Every federal circuit that has
addressed the issue had found that Apprendi is not

retroactive. See, e.qg., MCoy v. United States, 266 F.3d 1245
(11th Gr. 2001). The one state suprene court that has
addressed the retroactivity of Apprendi has, |ikew se,
determ ne that the decision is not retroactive. Wisler v.
State, 36 P.3d 290 (Kan. 2001). Moreover, the United States
Suprenme Court has held that a violation of the right to a jury
trial is not retroactive. DeStefano v. Wods, 392 U S. 631
(1968) (refusing to apply the right to a jury trial
retroactively because there were no serious doubts about the
fairness or the reliability of the factfinding process being
done by the judge rather than the jury).
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capital cases. The case does not involve the jury's role in
i nposi ng sentence, but only the requirement that the jury find
a defendant death-eligible. See Ring, at *18 (“Wat today’s
decision says is that the jury nust find the existence of the
fact t hat an aggravating factor exi sted”) (Scali a, J.,
concurring). This is a critical distinction. The Court studied
Arizona law and concluded that, because additional findings by
a judge alone are required in order for the death penalty to be
i nposed, the “statutory maxi munf for practical purposes is life,
until such tinme as a judge has found an aggravating circunstance
to be present. In other words, under the Arizona |aw exam ned
in Ring, the jury plays no role in “narrowing” the class of
defendants eligible for the death penalty upon conviction of
first degree nurder. This conclusion is consistent wth the
Arizona Supreme Court’s description of state Ilaw, which
recognized the statutory maxinmum permtted by the jury’'s

conviction alone to be life. See Ring, at *8; Ring v. State, 25

P.3d 1139, 1150 (Ariz. 2001).
Pace asserts that this Court “erred” in previously stating
that Apprendi did not apply to capital sentencing procedures.

See MIIs v. More, 786 So. 2d 532 (Fla.), cert. denied, 121 S

Ct. 1752 (2001). But R ng proves that this Court was correct --

in fact, Apprendi is not a case about sentencing, and nore

23



inportantly, neither is Ring. This point is nmade obvious by
Pace’s assertion (Petition at 22) that aggravating circunstances
are elenents of the offense of <capital nurder rather than
traditional sentencing factors. Apprendi and Ring both involve
the jury’s role in convicting a defendant of a qualifying
of fense, subject to the death penalty.

A cl ear understanding of what Ring does and does not say is
essential to analyze any possible Ring inplications to Florida's
capital sentencing procedures. Not ably, the Ring decision |eft
intact all prior opinions upholding the constitutionality of

Florida s death penalty schene, including Spaziano v. Florida,

468 U.S. 447 (1984), and Hldwin v. Florida, 490 U S. 638

(1989). It quotes Proffitt v. Florida, 428 U S. 242, 252

(1976), acknowl edging that (“[i]t has never [been] suggested

that jury sentencing is constitutionally required.”). Ri ng, at
*9, n.4. In Florida, any death sentence which was i nposed

followng a jury recommendation of death necessarily satisfies
the Sixth Amendnent as construed in Ring, because the jury
necessarily found beyond a reasonable doubt that at |east one
aggravating factor existed. Since the finding of an aggravating
factor authorizes the inposition of a death sentence, the
requirenent that a jury determne the conviction to have been a

capital offense has been fulfilled in any case in which the jury
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recommended a death sentence.

Even in the wake of Ring, a jury only has to make a finding
of one aggravator and then the judge may nake the remaining
fi ndi ngs. Ring is limted to the finding of an aggravator, not
any additional aggravators, nor mtigation, nor any weighing.
Ring, at *18 (Scalia, J., concurring) (explaining that the
factfinding necessary for the jury to make in a capital case is
limted to “an aggravating factor” and does not extend to
mtigation); R ng, at *19 (Kennedy, J., concurring) (noting that
it is the finding of “an aggravating circunstance” that exposes
the defendant to a greater punishnent than that authorized by
the jury's verdict). Constitutionally, to be eligible for the
death penalty, all the sentencer nmust find is one narrower,
i.e., one aggravator, at either the qguilt or penalty phase.

Tuilaepa v. California, 512 U S. 967, 972 (1994) (observing

“[t]o render a defendant eligible for the death penalty in a
hom ci de case, we have indicated that the trier of fact nust
convict the defendant of nmurder and find one ‘aggravating
circunstance’ (or its equivalent) at either the guilt or penalty
phase.”). Once a jury has found one aggravator, t he

Constitution is satisfied, the judge may do the rest.’

"W know this is true because the Court in Apprendi held,
and reaffirmed in Ring, that a prior violent felony aggravator
satisfied the Sixth Anmendnent; therefore, no further jury
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Ring does not directly or indirectly preclude a judge from
serving in the role of sentencer. There is no |language in Ring
whi ch suggests that, once a defendant has been convicted of a
capital offense, a judge may not hear evidence or make findings
in addition to any findings a jury may have nade. Justi ce
Scalia comented that, “[t]hose States that |eave the ultinate
life-or-death decision to the judge may continue to do so.”
Ring, at *18 (Scalia, J., concurring). The fact that Florida
provides an additional Ilevel of judicial consideration to
enhance the reliability of the sentence before a death sentence
is inposed does not render our capital sentencing statute
unconsti tutional . Pace wunfairly «criticizes state law for
requiring judicial participation in capital sentencing, but does

not identify how judicial findings after a jury recommendation

can interfere with the right to a jury trial. Any suggesti on
that Ring has renoved the judge from the sentencing process is
not well taken. The judicial role in Florida alleviates Eighth
Amendnent concerns as well, and in fact provides defendants with
another “bite at the apple” in securing a |life sentence; it also
enhances appellate review and provides a reasoned basis for a

proportionality anal ysis.

consideration is necessary once a qualifying aggravator is
f ound.
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The jury’'s role in Florida’s sentencing process is also
significant. Section 921.141, Florida Statutes, states:

(1) Separate proceedings on issue of
penal ty. --Upon conviction or adjudication of
guilt of a defendant of a capital felony,
t he court shal | conduct a separate
sentencing proceeding to determ ne whether
t he defendant should be sentenced to death
or life inprisonnent as authorized by s.
775.082. The proceeding shall be conducted
by the trial judge before the trial jury as
soon as practicabl e. | f, t hr ough
inpossibility or inability, the trial jury
is unable to reconvene for a hearing on the
issue of penalty, having determned the
guilt of the accused, the trial judge my
sumon a special juror or jurors as provided
in chapter 913 to determ ne the issue of the
inposition of the penalty. If the trial
jury has been waived, or if the defendant
pl eaded guilty, the sentencing proceeding
shall be conducted before a jury inpaneled
for that purpose, wunless waived by the
def endant .

(2) Advi sory sent ence by t he
jury.--After hearing all the evidence, the
jury shall deliberate and render an advisory
sentence to the court, based upon the
followng matters:

(a) Wet her sufficient aggravating
ci rcunst ances exi st as enuner at ed in
subsection (5);

(b) Wet her sufficient mtigating
ci rcunstances  exi st which outweigh the
aggravating circunstances found to exist;
and

(c) Based on these considerations,
whet her the defendant should be sentenced to
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[ife inprisonment or death.

This statute clearly secures and preserves significant jury
participation in narromng the class of individuals eligible to
be sentenced to death. The jury’s role is so vital to the
sentencing process that the jury has been characterized as a

“co-sentencer” in Florida. Espinosa v. Florida, 509 U S 1079

(1992).

To the extent that Pace clainms the death penalty statute is
unconstitutional for failing to require juror unanimty, or the
charging of the aggravating factors in the indictnent, or
special jury verdicts, R ng provides no support for his clains.
These issues are expressly not addressed in R ng, and in the
absence of any United States Suprenme Court ruling to the
contrary, there is no need to reconsider this Court’s well

established rejection of these clains. Sweet v. Moore, 27 Fla.

L. Wekly S585 (Fla. June 13, 2002); Cox v. State, 27 Fla. L.

Weekly S505, n.17 (Fla. WMy 23, 2002) (noting that prior
decisions on these issues need not be revisited “unless and

until” the United States Suprene Court recedes from Proffitt v.

Florida, 428 U S. 242 (1976)).
As this Court has recognized, “[t]he Suprene Court has
specifically directed | ower courts to ‘leavie] to this Court the

prerogative of overruling its own decisions.’” Agostini V.
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Felton, 521 U S. 203, 237, 117 S . 1997, 138 L.Ed.2d 391

(1997) (quoting Rodriguez de Quijas V. Shear son/ Aneri can

Express, Inc., 490 U S. 477, 484, 109 S.C. 1917, 104 L.Ed.2d

526 (1989)).” MIls, 786 So. 2d at 537. The United States
Suprene Court has declined to disturb its prior decisions
uphol ding the constitutionality of Florida s capital sentencing
process, and that result is dispositive of Pace’ s clains.

In addition, Ring affirns the distinction bet ween
“sentencing factors” and “elenents” of an offense recognized in

prior case |aw. See Ring at *14; Harris v. United States, 2002

W 1357277 (U.S. June 24, 2002). Pace’ s argunent, suggesting
that the jury role in Florida s capital sentencing process is
insufficient, inproperly assumes the jury recommendation itself
to be a jury vote as to the existence of aggravating factors.
However, the jury vote only represents the final jury
determ nation as to appropriateness of the death sentence in the
case, and does not dictate what the jury found with regard to
particul ar aggravating factors. Wen the jury recommends death,
it necessarily finds an aggravating factor to exist beyond a
reasonabl e doubt and satisfies the Sixth Amendnent as construed
in Ring. To the extent that R ng suggests that capital nurder
may have an additional “elenment” that nust be found by a jury to

authorize the inposition of the death penalty, that “elenent”
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woul d be the existence of any aggravating factor, and would not
be the determ nation that the aggravating factors outwei ghed any
mtigating factors established. Pace asserts that the jury nust
determ ne death to the appropriate sentence, but nothing in R ng
supports Pace’'s speculation that the ultimte sentencing
determnation is an additional “elenment” which nust be proven
beyond a reasonabl e doubt.

The United States Suprene Court elaborated on Apprendi in

Harris v. United States, which was released on the sane day as

Ring. In Harris, the Court described the holding in Apprendi in
the foll om ng way:

Apprendi said that any fact extending the defendant’s
sentence beyond the maxi num authorized by the jury’'s
verdict would have been considered an elenent of an
aggravated crinme -- and thus the domain of the jury --
by those who franed the Bill of R ghts.

Harris v. United States, 2002 W 1357277 (U.S. June 24, 2002).

In light of that plain statenent by the United States Suprene
Court, which speaks volumes in the interpretation of Ring, there
is no basis for relief of any sort. Under this Court’s
precedents, death clearly was the maxi nrum sentence which could
be inposed on Pace by virtue of his conviction for the offense
of first degree nurder, and that is the end of the inquiry.
Therefore, Ring has no effect on prior decisions upholding

Florida s capital sentencing schene. This Court has previously

30



recogni zed that the statutory maxi mum for first degree nurder is
death, and has repeatedly rejected clains simlar to those

rai sed herein. Cox v. State, 27 Fla. L. Wekly S585 (Fla. My

23, 2002); Bottoson v. State, 813 So. 2d 31, 36 (Fla. 2002)

cert. denied, Case No. 01-8099 (U.S. June 28, 2002); Hertz v.

State, 803 So. 2d 629, 648 (Fla. 2001), cert. denied, Case No.

01-9154 (U.S. June 28, 2002); Looney v. State, 803 So. 2d 656

675 (Fla. 2001), cert. denied, Case No. 01-9932 (U. S. June 28,

2002); Brown v. Mbore, 800 So. 2d 223, 224-225 (Fla. 2001); Mann

v. Moore, 794 So. 2d 595, 599 (Fla. 2001), cert. denied, Case

No. 01-7092 (U.S. June 28, 2002); MIls, 786 So. 2d at 536-38
This interpretation of state |aw demands respect, and offers a
pi votal distinction between Florida and Arizona. Ring, at *13

Mul l aney v. Wlbur, 421 U S. 684 (1975). However, should there

be any question about the <correctness of this conclusion,
Florida juries routinely “authorize” the inposition of the death
penalty by recomending that a death sentence be inposed, as in
t he instant case.

It should be noted that, on June 28, 2002, the United States

Suprenme Court remanded four cases in light of Ring: Harrod v.

Ari zona, Case No. 01-6821; Pandelt v. Arizona, Case No. 01-7743;

Sansing v. Arizona, Case No. 01-7837; and Allen v. United

States, Case No. 01-7310. Significantly, however, the Court
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denied certiorari in at |east seven cases raising the “Ri ng”

issue, including six Florida cases: Holladay v. Al abama, Case

No. 00-10728; King v. Florida, Case No. 01-7804 (under warrant);

Bottoson v. Florida, Case No. 01-8099 (under warrant); Mann v.

Florida, Case No. 01-7092 (state habeas); Card v. Florida, Case

No. 01-9152 (direct appeal); Hertz v. Florida, Case No. 01-9154

(direct appeal); and Looney v. Florida, Case No. 01-9932 (direct

appeal ). Cbviously, if the Suprenme Court had intended to
apply R ng to Florida capital sent enci ng, It had every
opportunity to do so. The fact that it did not speaks for
itself.

O course, Pace’'s death sentence was also supported by a
prior violent felony conviction, which provides a basis to
i npose a sentence higher than authorized by the jury w thout any

additional jury findings. See Al nendarez-Torrez v. United

States, 523 U S. 224 (1998), Apprendi v. New Jersey, 530 U S

466 (2000). There is no constitutional violation because the
prior conviction constitutes a finding by a jury which the judge
may rely upon to inpose an aggravated sentence. In addition

Pace’s jury convicted him of robbery (necessarily finding the
aggravating factor of during the course of a felony); the Sixth

Amendnent is satisfied by this jury finding as it is an
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addi tional fact which authorize the judicially-inposed sentence.?

For all of the reasons discussed in this response, the R ng
deci sion does not warrant the grant of relief in this case.

| SSUE |V
THE ADM SSI ON OF PANTS | NTO EVI DENCE

Pace argues that his appellate counsel was ineffective for
failing to challenge the trial court’s admssion of a pair of
pants found in Pace’ s bedroom on the ground that the State never
proved that they actually bel onged to Pace.

The pants, along with a jacket and pair of tennis shoes were
recovered from Pace’s bedroom during a search of his residence
on Novenber 8, 1988 (4TR 690-91). The pants were in a cardboard
box with the jacket (4TR 691). Both May G een and Pace’ s not her
Lilly Rich testified that the pants | ooked |like a pair that Pace
owned, although they could not positively identify them as
Pace’s (4TR 709, 875-76). However, Ms. Rich testified that the
pants taken by the Santa Rosa Sheriff’s departnent were the sane

ones that Pace had been wearing the Monday after the nurder (5TR

®.Ring is not such a cataclysnic change in the |aw that any
Si xt h Amendnent viol ation prem sed on that decision nust be
deened harnful. See R ng, at *16, n.7 (remandi ng case for
harm ess error analysis by state court); United States v.
Cotton, 122 S. C. 1781 (2002) (failure to recite anount of
drugs in indictnment was harm ess due to overwhel m ng
evidence). On the facts of this case, no harnful error can be
shown.
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876) . Furthernore, both Ms. R ch and May Geen positively
identified the jacket found in the sanme box as the pants as
bel onging to Pace (5TR 875, 4TR 708). In addition, My G een
testified that there were spots on the pants that Pace was
wearing Saturday norning, nostly on the back right pocket, |ike
he had been sitting in sonething (4TR 709-10). She testified
that Pace told her it was squirrel blood (4TR 710). Ms. Rich
al so saw stains on Pace’s pants when she saw him on Mnday (5TR
875). The pants seized fromthe box in Pace's bedroom had human
bl ood on them primarily on the back pocket (4TR 785-91).

Pace contends the State never “positively” identified the
pants as having belonged to Pace, and contends that appellate
counsel should have argued that it was error to have admtted
them citing Section 90.901, Fla. Stat. Petition at 27-28. It
is not necessary, however, to authenticate an item conclusively.
“The finding of authenticity does not nean that the trial court

has nmade a finding that the proffered evidence is genuine;

rather, it only determnes that prima facie evidence of
genui neness exi sts. Once the matter has been admtted, the
opposing party then can challenge its genuineness.” | TT Real

Estate Equities, Inc. v. Chandler Ins. Agency, Inc., 617 So.2d

750, 750-51 (Fla. 4'" DCA 1993)(quoting Ehrhardt, Fla. Evidence).

In this case, an anple prima facie case was presented. The
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pants | ooked |ike Pace’s and were found in his bedroom in a box
containing a jacket positively identified as having belonged to
Pace; they bore stains simlar to stains observed by My G een
and also by Ms. Rich. They were properly admtted and Pace was
not prohibited from arguing to the jury that they had not been
sufficiently identified as his.

The underlying claim being neritless, Pace has failed to
denonstrate that appellate counsel perforned deficiently in
choosing not to raise this claim Mor eover, any error would
have been harm ess, given his own admssion to M. Rich that he
had been in Covington' s bl oody taxi.

There is no nerit to Pace’s claimthat appell ate counsel was
ineffective for failing to argue on appeal that the pants
recovered froma box in Pace’s bedroom were admtted in evidence
erroneously.?®

| SSUE V

THE PROPORTI ONALI TY CLAI M

° Pace’ s argunent has overtones of a chain-of - custody
argunment. However, the w tness who seized the pants
positively identified State’s Exhibit 37 as the pair of pants
she had recovered from Pace’s bedroom (4TR 691-92). Tri al
counsel interposed no chain-of-custody objection, and never
contended that State’s Exhibit 37 was not the pair of pants
taken from Pace’ s bedroom counsel contended only that the
pair of pants taken from Pace’s bedroom had not been shown to
have bel onged to Pace. Thus, no chai n-of-custody objection
was preserved for appeal, and appellate counsel was not
ineffective for failing to raise an unpreserved cl aim
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Pace contends here that this Court affirmed his death
sentence without conducting a proportionality review The State
is confident that this Court did not omt to evaluate the
proportionality of Pace’'s sentence. Furthernore, there is no
merit to Pace’s contention that his death sentence s
di sproportionate. Three statutory aggravators were established
in this case: murder commtted during a robbery, prior violent
felony, and nurder was commtted while defendant was on parole.
Pace previously had beaten and practically killed a gas station
clerk during a robbery, and was on parole for that offense when
he nmurdered Floyd Covington during a robbery. Death is a

proportionate sentence in these circunstances. MIller v. State,

770 So.2d 1144 (Fla. 2000)(death sentence appropriate defendant
with prior violent felony conviction commtted nurder during

robbery); Shellito v. State, 701 So.2d 837 (Fla. 1997) (sane).
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CONCLUSI ON

Pace has failed to denonstrate that his appellate counse
was constitutionally ineffective, and he presents no other
issues that are cognizable in these habeas proceedi ngs. H s
Petition for Wit of Habeas Corpus should be denied in its
totality.
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