Rule 3.851. Collateral Relief After Death Sentence Has Been Imposed And
Affirmed on Direct Appeal

(a) Scope. Thisrule shall apply to all motions and petitions for any type of
postconviction or collateral relief brought by aprisoner in state custody who hasbeen
sentenced to death and whose conviction and death sentence have been affirmed on
direct appeal. It shall apply to all postconviction motionsfiled on or after October 1,
2001. Motions pending on that date are governed by the version of thisrulein effect
immediately prior to that date.

(b) Appointment of Postconviction Counsel.

(1) Upon theissuance of mandate affirming ajudgment and sentence of
death on direct appeal, the Supreme Court of Florida shall at the same time issue an
order appointing the appropriate office of the Capital Collatera Regional Counsel.

(2) Within 30 days of the issuance of mandate, the Capital Collateral
Regiona Counsd shall filein the trial court a notice of appearance or a motion to
withdraw based on a conflict of interest or some other legal ground. Motions to
withdraw filed morethan 30 daysafter theissuance of mandate shall not beentertained
unless based on a specific conflict of interest as set forth in section
27.703, Florida Statutes.

(3) Within 15 daysafter Capital Collateral Regiona Counsdl filesamotion

to withdraw, the chief judge or assigned judge shall rule on the motion and appoint
new postconviction counsel if necessary.

(c) Preliminary Procedures.

(1) Judicial Assignment. Within 30 days of the issuance of mandate
affirming a judgment and sentence of death on direct appeal, the chief judge shall
assign the case to a judge qualified under the Rules of Judicial Administration to
conduct capital proceedings.

(2) Status Conferences. Theassigned judge shall conduct astatushearing
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not later than 90 days after thejudicial assignment, and shall hold status conferences
at least every 90 days thereafter until the evidentiary hearing has been completed or
the motion has been ruled on without a hearing. The attorneys, with leave of the trial
court, may appear by telephone at such status conferences. Such requests shall be
liberally granted. Pending motions, disputes involving public records, or any other
matters ordered by the court shall be heard at the status conferences.

(3) Prisoner’ sPresence Not Required. The prisoner’ spresence shall not
berequired at any hearing or conference held under thisrule, except at theevidentiary
hearing onthemeritsof any claimand at any hearinginvolving conflict with or removal
of collateral counsal.

(4) Duties of Defense Counsel. Within 45 days of appointment of
postconviction counsel, the defendant'strial counsel shall provide to postconviction
counsel all information pertaining to the defendant's capital case which was obtained
during the representation of the defendant. Postconviction counsel shall maintainthe
confidentiality of al confidentia information received.

(d) Time Limitation.

(1) Any motion to vacate judgment of conviction and sentence of death
shall be filed by the prisoner within 1 year after the judgment and sentence become
final. For the purposes of thisrule, ajudgment isfinal:

(A) on the expiration of the time permitted to file in the United
States Supreme Court a petition for writ of certiorari seeking review of the Supreme
Court of Florida decision affirming ajudgment and sentence of death (90 days after
the opinion becomesfinal); or

(B) on the disposition of the petition for writ of certiorari by the
United States Supreme Court, if filed.

(2) No motion shall be filed or considered pursuant to thisruleif filed
beyond the time limitation provided in subdivision (d)(1) unless it alleges that

(A) thefactsonwhichtheclaimispredicated were unknowntothe
movant or the movant’ sattorney and could not have been ascertained by the exercise
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of due diligence, or

(B) the fundamental constitutional right asserted was not
established within the period provided for in subdivision (d)(1) and hasbeen held to
apply retroactively, or

(C) postconviction counsel, through neglect, failed to file the
motion.

(3) All petitions for extraordinary relief in which the Supreme Court of
Florida has original jurisdiction, including petitions for writ of habeas corpus, shall
be filed smultaneously with theinitial brief filed on behalf of the death-sentenced
prisoner in the appea of the circuit court's order on the initial motion for
postconviction relief filed under thisrule.

(4) The time limitation in subdivision (d)(1) is established with the
understanding that each death-sentenced prisoner will have counsel assigned and
available to begin addressing the prisoner's postconviction issues within the time
specified inthisrule. Should the governor sign adeath warrant beforethe expiration
of the time limitation in subdivision (d)(1), the Supreme Court of Florida, on a
defendant's request, will grant a stay of execution to allow any postconviction relief
motionsto proceed in atimely and orderly manner. Furthermore, thistime limitation
shall not preclude theright to amend or to supplement pending pleadings under these
rules.

(5) Anextension of timemay begranted by the Supreme Court of Florida
for thefiling of postconviction pleadingsif the prisoner's counsel makesashowing of
good causefor counsal'sinability tofilethe postconviction pleadingswithinthe 1-year
period established by thisrule.

(e) Contents of Motion.

(1) Initia Motion. A motionfiled under thisruleisaninitial postconviction
motion if no state court has previously ruled on apostconviction motion challenging
thesamejudgment and sentence. Aninitial motion and memorandum of law filed under
this rule shall not exceed 75 pages exclusive of the
attachments. Attachments shall include but are not limited to the judgment and
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sentence. The motion shall be under oath and shall include:

(A) astatement specifying thejudgment and sentence under attack
and the name of the court that rendered the same;

(B) astatement of each issue raised on appeal and the disposition
thereof;

(C) the nature of the relief sought;

(D) adetailed allegation of thefactual basisfor any claimfor which
an evidentiary hearing is sought; and

(E) a detailed alegation as to the basis for any purely legal or
constitutional claim for which an evidentiary hearing is not required and the reason
that this claim could not have been or was not raised on direct appeal.

Thememorandum of law shall set forth the applicabl e caselaw supporting thegranting
of relief asto each separately pled claim. Asto clams that were raised on

appeal or should have or could have been raised on appeal, the memorandum shall
contain a brief statement as to why these claims are being raised on postconviction
relief.

(2) Successive Motion. A motion filed under thisruleis successiveif a
state court has previoudly ruled on a postconviction motion challenging the same
judgment and sentence. A successive motion shall not exceed 25 pages, exclusive of
attachments, and shall include:

(A) al of the pleading requirements of an initial motion under
subdivision (e)(1);

(B) thedisposition of all previous claimsraised in postconviction
proceedingsand thereason or reasonsthe claim or claimsraised in the present motion
were not raised in the former motion or motions;

(C) if based upon newly discovered evidence, Brady v. Maryland,
373 U.S. 83 (1963), or Giglio v. United States, 405 U.S. 150 (1972), the following:



(i) the names, addresses, and telephone numbers of all
witnesses supporting the claim;

(i) a statement that the witness will be available, should an
evidentiary hearing be scheduled, to testify under oathto thefactsallegedinthe
motion or affidavit;

(iii) if evidentiary support is in the form of documents,
copiesof all documentsshall beattached, including any affidavits obtained; and

(iv) asto any witness or document listed in the motion or
attachment to the motion, a statement of the reason why the witness or
document was not previoudly available.

(f) Procedure; Evidentiary Hearing; Disposition.

(1) Filing and Service. All pleadings in the postconviction proceeding
shall be filed with the clerk of the trial court and served on the assigned judge,
opposing party, and the attorney general. Upon the filing of any original court paper
In the postconviction proceeding, the clerk of thetria court shall determine that the
assigned judge hasreceived acopy. All motionsother than the postconviction motion
itself shall be accompanied by a notice of hearing.

(2) Duty of Clerk. Upon thefiling of amotion for postconviction relief,
theclerk of thetrial court shall immediately forward themotion andfileto theassigned
judge.

(3) Answer.

(A) To Initial Motion. Within 60 days of the filing of an initial
motion, thestate shall fileitsanswer. Theanswer and accompanying memorandum of
law shall not exceed 75 pages, exclusiveof attachmentsand exhibits. Theanswer shall
addressthelegal insufficiency of any claim in the motion, respond to the allegations
of the motion, and address any procedural bars. Asto any claims of legal
insufficiency or procedura bar, the state shall include a short statement of any
applicable case law.



(B) To Successive Motion. Within 20 days of the filing of a
successive motion, the state shall file its answer. The answer shall not exceed 25
pages, exclusive of attachmentsand exhibits. Theanswer shall specifically respondto
each clam inthe motion and state the reason(s) that an evidentiary hearingisor isnot
required.

(4) Amendments. A motion filed under thisrule may be amended up to
30 daysprior to the evidentiary hearing upon motion and good cause shown. Thetrial
court may initsdiscretion grant amotion to amend provided that the motion setsforth
the reason the claim was not raised earlier and attaches a copy of the claim sought to
be added. Granting a motion under this subdivision shall not be abasisfor granting
acontinuance of the evidentiary hearing unless amanifest injustice would occur if a
continuancewasnot granted. If amendment isallowed, the state shall filean amended
answer within 20 days after the amended motion isfiled.

(5) Case Management Conference; Evidentiary Hearing.

(A) Initial Postconviction Motion. No later than 90 days after the
state filesits answer to an initial motion, thetrial court shall hold a case management
conference. At the case management conference, both parties shall disclose all
documentary exhibits that they intend to offer at the evidentiary hearing, provide an
exhibit list of al such exhibits, and exchange a witness list with the names and
addresses of any potential witnesses. All expert witnesses shall be so designated on
the witness list, and copies of al expert reports shall be attached. At the case
management conference, the trial court shall:

(i) schedule an evidentiary hearing, to be held within 90
days, on claims listed by the defendant as requiring a factual
determination;

(i) hear argument on any purely legal claims not based on
disputed facts; and

(iii) resolve disputes arising from the exchange of
information under this subdivision.

(B) Successive Postconviction Motion. Within 30 days after the



state files its answer to a successive motion for postconviction relief, the trial court
shall hold a case management conference. At the case management conference, the
trial court also shall determinewhether an evidentiary hearing should beheld and hear
argument on any purely legal claims not based on disputed facts. If the motion, files,
and recordsin the case conclusively show that the movant isentitled to no relief, the
motion may be denied without an evidentiary hearing. If thetrial court determinesthat
an evidentiary hearing should be held, the court shall schedul e the hearing to be held
within 60 days. If adeath warrant has been signed, thetrial court shall expedite these
time periods in accordance with subdivision (h) of thisrule.

(C) Extensionof TimetoHold Evidentiary Hearing. Thetrial court
also may for good cause extend the time for holding an evidentiary hearing for up to
90 days.

(D) Procedures After Evidentiary Hearing. Immediately following
an evidentiary hearing, thetrial court shall order atranscript of the hearing which shall
be filed within 30 days. Within 30 days of receipt of the transcript, the court shall
render itsorder, ruling on each claim considered at theevidentiary hearingand al other
clamsraised in the motion, making detailed findings of fact and conclusions of |aw
with respect to each claim, and attaching or referencing such portions of the
record as are necessary to alow for meaningful appellate review. The order issued
after the evidentiary hearing shall resolveall the claimsraised in the motion and shall
be considered the final order for purposes of appeal. The clerk of thetrial court shall
promptly serveuponthepartiesand theattorney general acopy of thefinal order, with
acertificate of service.

(6) Mental Health Expert. If the defendant intends to offer expert
testimony of hisor her mental status, the state shall be entitled to have the defendant
examined by itsown mental health expert. If the defendant failsto cooperate withthe
state's expert, the trial court may, in its discretion, proceed as provided in rule
3.202(e). Reports provided to either party by an expert witness shall be disclosed to
opposing counsel upon receipt.

(7) Rehearing. Motionsfor rehearing shall befiled within 15 days of the
rendition of the trial court's order and a response thereto filed within 10 days
thereafter. The trial court's order disposing of the motion for rehearing shall be
rendered not later than 15 days thereafter.
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(g) Incompetenceto Proceed in Capital Collateral Proceedings.

(1) A death-sentenced prisoner pursuing collateral relief under thisrule
who isfound by the court to be mentally incompetent shall not be proceeded against
if there are factual matters at issue, the development or resolution of which require
the prisoner’ sinput. However, all collateral relief issues that involve only matters of
record and claims that do not require the prisoner'sinput shall proceed in collateral
proceedings notwithstanding the prisoner's incompetency.

(2) Callatera counsal may fileamotion for competency determination and
an accompanying certificate of counsel that the motion is madein good faith and on
reasonable grounds to believe that the death-sentenced prisoner is incompetent to
proceed. The motion and certificate shall replace the signed oath by the prisoner that
otherwise must accompany amotion filed under thisrule.

(3) If, at any stage of apostconviction proceeding, the court determines
that there are reasonable grounds to believe that a death-sentenced prisoner is
incompetent to proceed and that factual matters are at issue, the development or
resolution of which require the prisoner's input, a judicial determination of
Incompetency is required.

(4) Themotion for competency examination shall beinwriting and shall
allege with specificity the factual matters at issue and the reason that competent
consultation with the prisoner is necessary with respect to each factual matter
specified. Totheextent that it doesnot invadethelawyer-client privilegewith coll ateral
counsel, the motion shall contain arecital of the specific observations of,
and conversations with, the death-sentenced prisoner that have formed the basis of
the motion.

(5) If the court finds that there are reasonable grounds to believe that a
death-sentenced prisoner isincompetent to proceed in a postconviction proceeding
in which factual mattersare at issue, the devel opment or resolution of which require
theprisoner'sinput, the court shall order the prisoner examined by no morethan 3, nor
fewer than 2, experts before setting the matter for a hearing. The court may seek
input from the death-sentenced prisoner's counsel and the state attorney before
appointment of the experts.



(6) The order appointing experts shall:

(A) identify the purpose of the evaluation and specify the area of
inquiry that should be addressed,;

(B) specify the legal criteriato be applied; and

(C) specify the date by which the report shall be submitted and to
whom it shall be submitted.

(7) Counsel for both the death-sentenced prisoner and the state may be
present at the examination, which shall be conducted at a date and time convenient
for all parties and the Department of Corrections.

(8) On appointment by the court, the experts shall examine the death-
sentenced prisoner with respect to the issue of competence to proceed, as specified
by the court in its order appointing the experts to evaluate the prisoner, and shall
evaluate the prisoner as ordered.

(A) The expertsfirst shall consider factorsrelated to the issue of
whether the death-sentenced prisoner meets the criteriafor competence to proceed,
that is, whether the prisoner has sufficient present ability to consult with counsel with
areasonable degree of rational understanding and whether the prisoner hasarational
aswell as factual understanding of the pending collateral proceedings.

(B) Inconsidering theissueof competenceto proceed, theexperts
shall consider and include in their report:

(i) the prisoner'scapacity to understand theadversary nature
of the legal process and the collateral proceedings;

(i) the prisoner's ability to disclose to collateral counsel
facts pertinent to the postconviction proceeding at issue; and

(ii1) any other factorsconsidered relevant by theexpertsand
the court as specified in the order appointing the experts.



(C) Any written report submitted by an expert shall:
(1) identify the specific matters referred for evaluation;

(ii) describethe eval uative procedures, techniques, and tests
used in the examination and the purpose or purposes for each;

(ii1) state the expert's clinical observations, findings, and
opinions on each issue referred by the court for evaluation, and
indicate specifically thoseissues, if any, onwhichtheexpert could
not give an opinion; and

(iv) identify the sources of information used by the expert
and present the factual basisfor the expert's clinical findings and
opinions.

(9) If theexpertsfind that the death-sentenced prisoner isincompetent to
proceed, the experts shall report on any recommended treatment for the prisoner to
attain competence to proceed. In considering the issues relating to treatment, the
experts shall report on:

(A) the menta illness or menta retardation causing the
incompetence;

(B) thetreatment or treatmentsappropriatefor themental illnessor
mental retardation of the prisoner and an explanation of each of the possibletreatment
aternativesin order of choices; and

(C) the likelihood of the prisoner attaining competence under the
treatment recommended, an assessment of the probable duration of the treatment
required to restore competence, and the probability that the prisoner will attain
competence to proceed in the foreseeabl e future.

(10) Within 30 daysafter the expertshave compl eted their examinations

of the death-sentenced prisoner, the court shall schedule ahearing on theissue of the
prisoner's competence to proceed.
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(11) If, after ahearing, the court findsthe prisoner competent to proceed,
or, after having found the prisoner incompetent, finds that competency has been
restored, the court shall enter its order so finding and shall proceed with a
postconviction motion. Theprisoner shall have 60 daysto amend hisor her rule 3.851
motion only asto those issuesthat the court found required factual consultation with
counsel.

(12) If the court does not find the prisoner incompetent, the order shall
contain:

(A) findings of fact relating to the issues of competency;
(B) copies of the reports of the examining experts; and

(C) copiesof any other psychiatric, psychological, or social work
reports submitted to the court relative to the mental state of the death-sentenced
prisoner.

(13) If the court finds the prisoner incompetent or finds the prisoner
competent subject to the continuation of appropriate treatment, the court shall follow
the procedures set forth in rule 3.212(c), except that, to the extent practicable, any
treatment shall take place at a custodial facility under the direct supervision of the
Department of Corrections.

(h) After Death Warrant Signed.

teathwarranthasbeensigned:(1) Judicial Assignment. The Chief Judgeof thecircuit
shall assign the caseto ajudge qualified under the Rulesof Judicial Administrationto
conduct capital cases as soon as notification of the death warrant is received.

(2) Calendar Advancement. Proceedingsafter adeath warrant has been
issued shall take precedenceover all other cases. Theassignedjudgeshall makeevery
effort to resolve scheduling conflicts with other cases including cancellation or
rescheduling of hearings or trials and requesting senior judge assi stance.

(3) Schedule of Proceedings. Thetime limitationsin this rule shall not
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apply after adeath warrant hasbeen signed. All motions shall be heard expeditiously
considering thetimelimitations set by the date of execution and thetimerequired for
appellatereview. A stay of execution should only begranted when orderly disposition
of thecaserequiresit duetoloqgistical difficulties, unavailability of witnessesor other
unavoidable circumstances.

(4) Venue. Thetraditional provisionsfor venue are suspended while a
death warrantispending. Venueshall bedetermined by thetrial judge considering the
availability of withesses or evidence, the security problemsinvolved in the case, and
any other factor determined by the trial court.

(5) Postconviction Motions. All motions filed after a death warrant is
issued shall be considered successive motions and subj ect to the content requirement
of section (€)(2) of thisrule.

(6) Presence of the defendant. The defendant shall be present in person
if practical or, if not, electronicaly, at all evidentiary hearings and at any hearing
involving change of counsel after a death warrant has been issued.

(7) Case Management Conference; Evidentiary Hearing. The assigned
judge shall schedule a case management conference as soon as reasonably possible
dafter recelving notification that a death warrant has been signed. During the case
management conference the court shall set atime for filing a postconviction motion
and shall schedule a hearing in accordance with section (f)(5)(B) of thisrule.

(8) Reporting Evidentiary Hearing. Theassigned judgeshall requirethe
proceedings conducted under death warrant to be reported using the most advanced
and accurate technology available in general use at the location of the hearing. The
proceedings shall betranscribed expeditiousy considering thetimelimitations set by
the execution date.

(9) Procedures After Evidentiary Hearing. The court shall obtain a
transcript of the evidentiary hearing and shall render its order in accordance with
section (f)(5)(D) of this rule as soon as possible after the hearing is concluded. A
copy of the final order shall be electronically transmitted to the Supreme Court of
Florida, and to the attorneys of record.
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(10) Transmittal of Record. Therecord shall beimmediately delivered
to the Clerk of the Supreme Court of Florida by the Clerk of the trial court or as
ordered by theassigned judge. A notice of appeal shall not bereguired to transmit the
record.

Court Commentary

1993 Adoption. This rule is consistent with the recommendation of the
Supreme Court Committee on Postconviction Relief in Capital Cases, which was
created because of the substantial delays in the death penalty postconviction relief
process. The committee was created because of the inability of the capital collateral
representativeto properly represent all death penalty inmatesin postconviction relief
cases and because of the resulting substantial delaysin those cases. That committee
recognized that, to make the process work properly, each death row prisoner should
have counsel available to represent him or her in postconviction relief proceedings.
The committee found that one of the mgjor problems with the process was that the
triggering mechanism to start or assure movement of the postconviction relief
proceedings was the signing of adeath warrant. In anumber of instances, the courts
werenot aware of the problems concerning representation of adefendant until adeath
warrant wassigned. In other instances, the committeefound that, when postconviction
relief motions had been filed, they clearly had not moved at an orderly pace and the
signing of a death warrant was being used as a means to expedite the process. The
committee recommended that specific named counsel should be designated to
represent each prisoner not later than 30 days after the defendant's judgment and
sentence of death becomesfinal. To assurethat representation, the committee'sreport
noted that it was essential that there be adequate funding of the capital collateral
representative and sought temporary assistancefrom TheFloridaBar in providing pro
bono representation for some inmates.

Thereisajustification for thereduction of thetimeperiod for acapital prisoner
asdistinguished from anoncapital prisoner, who hastwo yearstofileapostconviction
relief proceeding. A capital prisoner will have counsd immediately available to
represent him or her in a postconviction relief proceeding, while counsel
is not provided or constitutionally required for noncapital defendants to whom the
two-year period applies.

Intheevent thecapital collateral representativeisnot fully funded and available
to provide proper representation for all death penalty defendants, thereductioninthe
time period would not be justified and would necessarily have to be
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repealed, and this Court will forthwith entertain a petition for the repeal of therule.
In this context, it is important to emphasize that the governor agrees that absent the
circumstance whereacompetent death-sentenced individual voluntarily requeststhat
a death warrant be signed, no death warrants will be issued during the initial round
of federal and state review, provided that counsel for death penalty defendants is
proceeding in atimely and diligent manner. This Court agrees that the initial round
of postconviction proceedings should proceed in a deliberate but timely manner
without the pressure of a pending death warrant. Subdivision 3.851(b)(4) above
addresses concerns of The Florida Bar and The Florida Bar Foundation.

Theprovisionsof the present rule 3.851 providing for time periodswhere a60-
day warrant is signed by the governor are abolished because they are unnecessary if
the guidelines are followed. The proceedings and grounds for postconviction relief
remain as provided under Florida Rule of Criminal Procedure 3.850, which include,
as one of the grounds, the opportunity for a defendant to present newly discovered
evidence in accordance with Scott v. Dugger, 604 So. 2d 465 (Fla. 1992), Jones v.
State, 591 So. 2d 911 (Fla. 1991), and Richardson v. State, 546 So. 2d 1037 (Fla.
1989).

1996 Amendment. Subdivision (c) is added to make the Court's decision in
Huff v. State, 622 So. 2d 982 (Fla. 1993), applicable to al rule 3.850 motions filed
by aprisoner who hasbeen sentenced to death. FloridaRuleof Judicial Administration
2.071(b) alows for telephonic and teleconferencing communication
equipment to be utilized "for a motion hearing, pretrial conference, or a status
conference." Teleconferencing sites have been established by the Department of
M anagement Services, Division of Communicationsat variousmetropolitan locations
inthe state. The" Shevin Study" examined, at this Court'srequest, theissue of delays
in capital postconviction relief proceedingsand noted that travel problemsof counsel
cause part of those delays. The Court strongly encourages the use of the new
tel ephoni c and tel econferencing technol ogy for postconvictionrelief proceedingsthat
donot requireevidentiary hearings, such asthe hearing required under subdivision ()
of thisrule. Only the attorneys need be involved in ahearing held under subdivision
(c) of thisrule; attendance of the postconviction defendant is not required.

2001 Amendment. Several new procedures are added to rule 3.851. New
subdivision (b), Appointment of Postconviction Counsel, is added to ensure
appointment of postconviction counsel uponthe Supreme Court of Florida’ sissuance
of mandate on direct appeal. New subdivision (c), Preliminary Procedures, provides
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for, among other things, the assignment of a qualified judge within 30 days after
mandate issues on direct appeal and status conferences every 90 days after the
assignment until the evidentiary hearing has been completed or the motion has been
ruled on without ahearing. These status conferences areintended to provide aforum
for thetimely resolution of public recordsissuesand other preliminary matters. New
subdivision (f), Procedure; Evidentiary Hearing; Disposition, sets forth genera
procedures. Most significantly, that subdivision requires an evidentiary hearing on
clamslisted in aninitial motion as requiring afactual determination. The Court has
identified the failure to hold evidentiary hearings on initial motions as a major cause
of delay inthe capital postconviction process and has determined that, in most cases,
requiring an evidentiary hearing on initial motions presenting factually based clams
will avoid this cause of delay. See Amendments to Florida Rules of Criminal
Procedure 3.851, 3.852 and 3.993, 772 So. 2d 488, 491 (Fla. 2000).
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