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STATEMENT OF THE CASE AND FACTS
In accordance with Fla. R. Crim. P. 3.851(b)(2), this petition is being pursued
concurrently with the appeal from the order denying Defendant’ s motion for post
conviction relief. Jonesv. Sate, No. SC01-734. The State will thereforerely onits
statements of the case and facts contained in its brief in that matter.
ARGUMENT

l. THECLAIMSOFINEFFECTIVE ASSISTANCE OF
APPELLATE COUNSEL SHOULD BE DENIED.

Defendant asserts that his appellate counsel is ineffective for the manner in
which he conducted the direct appeal and for failing to raise avariety of issues. The
standard for evaluating claimsof ineffective assistance of appellate counsel isthesame
asthe standard for determining whether trial counsel wasineffective. Williamsonv.
Dugger, 651 So. 2d 84, 86 (Fla. 1994), cert. denied, 516 U.S. 850 (1995); Wilson v.
Wainwright, 474 So. 2d 1162, 1163 (Fla. 1985).

In Srickland v. Washington, 466 U.S. 668 (1984), the United States Supreme
Court announced the standard under which claims of ineffective assistance must be
evaluated. A petitioner must demonstrate both that counsel's performance was
deficient, and that the deficient performance prejudiced the defense.

Deficient performance requires a showing that counsel's representation fell



below an obj ective standard of reasonableness under prevailing professional norms,
and afair assessment of performance of a criminal defense attorney:

requiresthat every effort be madeto eliminatethedistorting
effects of hindsight, to reconstruct the circumstances of
counsdl's challenged conduct, and to eval uate the conduct
from counsal's perspective at thetime. . . . [A] court must
indulgeastrong presumption that criminal defensecounsdl's
conduct fals within the wide range of reasonable
professional assistance, that is, the defendant must
overcome the presumption that, under the circumstances,
the challenged action might be considered sound tria

strategy.

Srickland, 466 U.S. at 694-695. Thetest for prejudicerequiresthe petitioner to show
that, but for counsel's unprofessional errors, thereis areasonable probability that the
result of the proceeding would have been different. 1d. at 694.

Additionally, appellate counsel is not ineffective for failing to raise a
nonmeritorious issue. Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998); Groover v.
Sngletary, 656 So. 2d 424, 425 (Fla. 1995); Hildwin v. Dugger, 654 So. 2d 107, 111
(Fla. 1995); Breedlovev. Sngletary, 595 So. 2d 8, 11 (Fla. 1992). Appellate counsel
isalso not ineffectivefor failing to raise unpreserved issues. Groover, 656 So. 2d at

425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.



A. APPELLATE COUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE AN ISSUE REGARDING
THE TRIAL COURT'SDENIAL OF THE MOTION
TO WITHDRAW.

Defendant next assertsthat his appellate counsel wasineffectivefor failing to
clam that the trial court improperly refused to permit Defendant’ s trial counsel to
withdraw. Defendant appears to assert that the trial court improperly considered
whether Mr. Koch was providing effective representation to Defendant, that the fact
that Defendant and his counsel took different positions during the inquiry into the
motion to withdraw required that thetrial court grant the motion to withdraw, that the
trial court was required to appoint a different attorney to represent Defendant at the
hearing on the motion to withdraw and that a different standard should apply to this
case because Defendant was incompetent. However, this claim should be denied as
the underlying issue was without merit.

Thisalleged conflict of interest centered around amotion to withdraw that Mr.
Koch filed after the guilt phase had concluded. (DAR. 346-47) The motion alleged
that Defendant had threatened to harm Mr. Koch and refused to speak to him. Id.

At astatusconference beforethe penalty phase began, Defendant indicated that
Mr. Koch was not speaking to him and the trial court considered the motion to

withdraw. (DAT. 2202) At that hearing, Mr. Kochindicated that he had accompani ed



Dr. Eisensteinto ameeting with Defendant. (DAT. 2202-03) Mr. Kochindicated that
Defendant had been verbally abusive to him and had threatened to physically attack
Mr. Koch. (DAT. 2202-04) Mr. Koch stated that he did not wish to represent
Defendant and asked that Defendant be shackled. (DAT. 2204-05) Defendant
responded that hewasangry with Mr. K och because hethought that Mr. K och thought
hewas guilty and deserved the death penalty. (DAT. 2206) The State responded that
the filing of the motion to withdraw and the manner in which Mr. Koch chose to
present it were based on a desire to have Defendant act out in court and to delay the
proceedings. (DAT. 2206-11) The State also observed that the motion to withdraw
was one of a number of pleadings that had been filed at the last minute to delay the
proceedings. |d. The Stateindicated that thetrial court should inquire of Defendant
If he wanted to discharge Mr. Koch. (DAT. 2211-12) Mr. Koch denied that he was
attempted to initiate aresponse from Defendant and stated that the State should have
responded differently to hislast minute pleadingsrather than claimthey weredelaying
tactics in response to the motion to withdraw. (DAT. 2212-15)

The trial court inquired regarding Dr. Eisenstein’s description of what had
occurred and wastold that Defendant had been verbally abusiveto Mr. Koch over the
trial strategy and that Mr. Koch and Dr. Eisenstein had |eft because Dr. Eisenstein

thought Defendant might become violent. (DAT. 2215-17) The trial court then
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inquired whether Mr. Koch had met with Defendant pretrial and had discussed thetrial
strategy with him and was informed that numerous meetings had been held and trial
strategy had been throughly discussed. (DAT. 2217-18) Defendant asserted that the
reason he was upset was because there had been a change in trial strategy about
whether hewas going totestify or not. (DAT. 2218-20) Thetrial court explained that
the trial strategy had to change at the time because the State had not presented the
evidence that the defense had expected would be presented. 1d. Defendant
acknowledged that he had been given an opportunity to discussthe changein strategy,
that he had agreed to not testify and that he did not believe that Mr. Koch was a bad
lawyer. Id. The tria court then indicated to Defendant that simply being upset
because he had been found guilty was not asufficient reason to discharge Mr. Koch.
(DAT. 2220-21) Defendant responded that he was unhappy because he had been
asked to make adecision about testifying. (DAT. 2221-23) Thetrial court explained
to Defendant that he had to makethat decision. (DAT. 2223-24) Defendant al so stated
that he was unhappy with the composition of the jury but admitted that he had
discussed theissue with Mr. Koch. (DAT. 2224-25) Defendant asserted that he had
never planned to harm Mr. Koch and was merely venting his frustrations. (DAT.
2225-26) After considering case law, the trial court denied the motion to withdraw,

finding that Defendant did not wish to discharge Mr. Koch and that his expression of
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frustration over the guilty verdicts was understandable and did not destroy the
relationship between Defendant and Mr. Koch. (DAT. 2228-37)

At the beginning of the penalty phase, Mr. Koch renewed his motion to
withdraw. (DAT. 2446) Thetrial court again denied the motion. 1d. Mr. Koch then
asked that Defendant be shackled and removed from the defense table, claiming that
hefeared that Defendant might attack him. (DAT. 2446-47) Thetrial court responded
that it would not do so because Defendant always displayed appropriate courtroom
demeanor. (DAT. 2447-50)

In Wikev. Sate, 698 So. 2d 817 (Fla. 1997), this Court rgjected aclaim that a
trial court improperly denied amotionto withdraw. There, the defendant had sought
between the guilt and penalty phases to have his appointed counsel discharged and
new counsel appointed based on alleged incompetency of counsel. After listening to
the defendant’ s complaints, the trial court had concluded that there was no basis to
remove counsel. The defendant then struck his attorney in front of the jury. This
Court held that the trial court had properly denied the motion because a defendant
could not create amistrial by striking hisattorney. ThisCourt reasoned that allowing
adefendant to profit from his own misbehavior would create a mockery of justice.

Here, the basisfor the motion to withdraw was Defendant’ sverbal abuse of his

attorney that caused the attorney to fear that his client might become violent. The
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motion was made between the guilt and penalty phases. As such, the trial court
properly denied the motion to dismiss under Wike. Since the trial court properly
denied the motion to withdraw, appellate counsel cannot be deemed ineffective for
failing to raise this issue. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at 425;
Hildwin, 654 So. 2d at 111, Breedlove, 595 So. 2d at 11. The claim should be denied.

Defendant asserts that the trial court’s denial of the motion was improperly
focused onwhether Mr. Kochwas providing competent representation. However, this
isnot true. Thetria court was confronted with Defendant’ sassertionsthat Mr. Koch
wasrefusing to speak to him, that Mr. Koch had changed trial strategy, that Mr. Koch
made Defendant choose whether to testify and that Defendant was unhappy with the
composition of the jury chosen and Mr. Koch'’s assertion that Defendant had been
abusive toward him. It inquired into each of these issues and determined that Mr.
K och had been adequately communi cating with Defendant, that Defendant understood
that the trial strategy had to change because the State had not presented evidence as
had been expected, that Defendant understood that he had to make the decision
whether he would testify and that Defendant understood why the jury had been
selected inthe manner it was. It alsoinquired and determined that Defendant had not
been, and would not be, physically violent toward Mr. Koch and that Defendant was

merely venting hisfrustrationsat Mr. Koch. Pursuant to Nelsonv. State, 274 So. 2d
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256 (Fla. 4th DCA 1973), thetria court conducted an appropriateinquiry into each of
the bases for the motion to withdraw.

The cases relied upon by Defendant are inapplicable. In each of these cases,
thetrial court had held aninadequateinquiry into thealleged basisfor theneed for new
counseal. United Sates v. Adelzo-Gonzalez, 268 F.3d 772 (9th Cir. 2001)(trial court
never asked counsel or defendant what the defendant did not understand about
chargesor pleaor whether counsel had threatened defendant if pleawasnot accepted);
United Satesv. Musa, 220 F.3d 1096 (9th Cir. 2000)(no inquiry at all); United Sates
v. D’ Amore, 56 F.2d 1202 (9th Cir. 1995)(trial court listened to defendant’ scomplaint
but did not inquire of counsel or determineif complaintswerejustified). Instead, the
trial courts ssimply denied the motions because they believed that the attorneyswere
good attorneys, capableof providing effectiveassistance. Here, thetria court listened
to each of the complaints about the attorney/client relationship. It inquired into the
reason for the complaint and determined whether thecomplaintswerejustified. Asthe
trial court did conduct an appropriate inquiry focused on the nature of the dispute,
these cases do not apply. The claim should be denied.

Defendant next contends that a conflict of interest existed because of the
conduct of counsel during the hearing on the motion to withdraw. He appears to

assert that Mr. Koch revealed confidential information by stating that Defendant was
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guilty and portrayed Defendant negatively. However, it must beremembered that this
issue arose after Defendant had been found guilty by the jury and the tria court had
adjudicated Defendant guilty. The evidence at trial had shown that Defendant had
confessed and had the victim’ swalletsin hispants’ pocketswhen the police arrived.
In this context, Mr. Koch’s commented:
| didn’t vote him guilty. | didn’t kill anyone. | didn’t confess. |

didn’'t put walletsin may pockets. | didn’t do those sorts of things. He

did. Thejury found him guilty and isso often the case Defense Counsel

Is being blamed for the acts that the jury found beyond a reasonable

doubt that Victor Jones committed.
(DAT. 2205) Helater stated that Mr. Jones was “ not telling the truth” with regard to
level of hisoutburst to Mr. Koch. (DAT. 2232) Ascan be seen, these comments did
not reveal any confidential information to thetrial court. Moreover, Defendant was
presenting a claim that Defendant was incompetent because he was unable to
demonstrate appropriate courtroom behavior and aclaim of mental mitigating because
Defendant had a low frustration tolerance and poor impulse control. In fact,
Defendant used theincident between Defendant and counsel assupport for hisclaims
of mental mitigation and incompetency. (DAT. 2372-73, 2798, 2808-09) As such,
counsel’ sdescription of theincident between himself and Defendant actually assisted

Defendant rather than portraying him asabad person. Under these circumstances, the

trial court properly found that these comments did not prejudice Defendant. See
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Bruno v. State, 807 So. 2d 55 (Fla. 2001)(revelation of confidential information did
not create a conflict of interest where matters were revealed in an attempt to assist
defendant). As this issue was meritless, appellate counsel cannot be deemed
ineffectivefor failingtoraiseit. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at 425;
Hildwin, 654 So. 2d at 111, Breedlove, 595 So. 2d at 11. The claim should be denied.

Again, the cases relied upon by Defendant are inapplicable. In Adelzo-
Gonzalez, the defendant had alleged that his attorney had used bad language and
threatened to “sink” him if the defendant did not take aplea. 268 F.3d at 774. In
Frazier v. United Sates, 18 F.3d 778 (9th Cir. 1994), the defendant had alleged that
his counsel had referred to him by aracial slur and threatened to provide ineffective
assistanceif the defendant did not accept aplea. InUnited Satesv. Shorter, 54 F.3d
1248 (7th Cir. 1995), revealed confidently information to thetrial court without any
benefit to the defendant. InClark v. Sate, 690 So. 2d 1280 (Fla. 1997), counsel had
told the jury in closing that the defendant was a bad person who should be stopped
from committing senseless crimes. Here, counsel did not use racia slurs, did not
threaten to be ineffective and did not reveal confidential information. Moreover,
counsel used the alleged threatening behavior to Defendant’ sbenefit. Assuch, none
of these cases show that the trial court abused its discretion in denying the motion to

withdraw. The claim should be denied.

10



Moreover, requiring discharge of counsel every time a defendant and counsel
disagreed during a hearing on the discharge of counsel would be in conflict with
Nelson and its progeny. Under Nelson and its progeny, this Court has required that
the trial court inquire of the defendant and his counsel regarding the source of the
alleged dispute between them. If the claim is not meritorious, the answers of the
attorney and the client will be contradictory. At the present time, the trial court is
permitted to resolvethisconflict by accepting the attorney’ sanswers and finding that
counsel wasnot ineffective. If, as Defendant asserts, the mere contradiction between
counsel and hisclient wassufficient to requiretheremoval of theattorney, therewould
be no point to theinquiry. Moreover, thisinquiry must occur even when the dispute
arisesmidtrial, asit did here. Under these circumstances, adefendant could bring the
trial to ascreeching halt anytime hewanted to do so by claiming somealleged instance
of misconduct on the part of counsel. If counsel disputed the claim, the defendant
would be entitled to new counsel and if counsel did not dispute the clam, the
defendant would be entitled to new counsal. Such occasionsfor manipulationwould
also occur if the trial court was required to find and appoint new counsel for the
defendant each time he made a complaint about counsel. As such, Defendant’s
assertions would be entirely inconsistent with Nelson and its progeny and should be

rejected.

11



Defendant finally allegesthat a special standard should be applied in this case
because he was not competent. However, the trial court found that Defendant was
competent at thetimethisissuefirst occurred.! (DAT. 2432) As Defendant was not
incompetent, thereisno reason to apply aspecia standard to thisclaim. Assuch, the
claim should be denied.

B. APPELLATE COUNSEL WASNOT INEFFECTIVE

FOR FAILING TO RAISE A CLAIM REGARDING
THE SUPPRESSION OF THE EVIDENCE.

Defendant next assertsthat his appellate counsel wasineffectivefor failing to
raise a claim regarding the denial of his motions to suppress physical evidence and
statements. Defendant contendsthat his statementswere made without the benefit of
counsel after theright to counsel had attached. He also asserts, without explanation,
that the physical evidence should have been suppressed. However, thisclaim should
be denied as the issues were unpreserved and meritless.

Prior to trial, Defendant moved to suppress a small black coin purse, keys,

cigarette lightersand money seized from Defendant, hisclothing and theitemsin his

clothing, theresults of gunshot residuetests on hishandsand hisblood. (DAR. 197-

1 Def endant was al so found conpetent to proceeding wth
hi s post conviction proceedings after an evidentiary hearing and
the lower court rejected Defendant’s claim that his counsel was
ineffective for failing to raise the conpetency issue earlier
after an evidentiary hearing.
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99) He claimed that these items had beenillegally seized. |d. Defendant also moved
to suppress his statement to Officer Jorge Garcia made at the time of his arrest, his
statement to Officer George Cadavid made in the emergency room on the day of his
arrest and his statement to Det. John Buhrmaster and Oscar Tejedatwo dayslater in
thehospital. (DAR. 213-14) He claimed that these statementswere the product of an
illegal arrest and wereobtained inviolation of hisright to counsel andtoremain silent.
Id.

Atthesuppression hearing, Off. Vernon Hetherington testified that hewascalled
to the crime scene as commanding officer because the door waslock. (DAT. 86-87)
He ordered that the door be forced open. (DAT. 87-89) He then had the building
checked to make sure that it was safe before allowing the rescue personnel to enter.
(DAT. 89-93) The police found Defendant on the sofa with a gun. (DAT. 93)
Defendant was handcuffed and removed fromthebuilding. (DAT. 94-97) Thepolice
also found the dead bodies of the Nestors, blood and bullet casings. (DAT. 95-98)
No one else was in the building. (DAT. 98)

Off. Jorge Garciatestified that he saw Defendant on the sofawhen he entered
the building and observed that Defendant’ s clothing were bloody and he had a gun.
(DAT. 105-10) Defendant was removed from the building and handcuffed. (DAT.

109-10) Off. Garciabelieved that Defendant might have killed Mr. Nestor, ashe had
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seen his body and the blood around the office. (DAT. 110-11) Off. Garcia
walked Defendant downstairsto hispolicecar, where Off. John 'V ancenoticed abulge
in Defendant’ s pockets. (DAT. 112-13) At that point, Off. Vance reached into the
pocket and pulled out several items. (DAT. 113-14) Off. Garciaasked Defendant what
had happened, and Defendant responded, “the old man shot me.” (DAT. 114)
Defendant was then placed in the care of the rescue personnel on the scene. (DAT.
114)

Off. Garciaaccompanied Defendant to the hospital. (DAT. 116) Ontheway,
the rescue personnel were asking Defendant medical questions, and Defendant was
responding by shouting obscenities. (DAT. 116-17) When the rescue personnel told
Off. Garciathat Defendant had been shot, he asked Defendant what had happened and
Defendant responded, “go fuck yourself.” (DAT. 117) Intheemergency room at the
hospital, Off. Garcia saw Defendant’ s clothes removed and taken by aclerk. (DAT.
118) The clerk then showed Off. Garciathat Defendant had two walletsin his pocket
and gave him thewallets and the pants. (DAT. 118-20) In searching the pants, Off.
Garcia dso found 2 sets of keys. (DAT. 121-24) Off. Garcia also bagged
Defendant’ s hands for gunshot residue testing. (DAT. 124)

Off. John Vance testified that he remained at the other locked door to the

building while other officers entered the first locked door. (DAT. 158-62) When he
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saw Defendant being escorted from the building, he went to help with Defendant.
(DAT. 163-64) Henoticed abulgein Defendant’ spocket and patted it down. (DAT.
165) In the pocket, he found keys, two lighters, money and achange purse. (DAT.
166-68)

Sgt. George Cadavid testified that he arrived at the scene as Defendant was
being escorted from the building. (DAT. 175-77) Sgt. Cadavid wasthen instructed
to go to the hospital to see that Defendant’ s hands were bagged for gunshot residue
testsand that hisblood wasdrawn for atoxicology screening. (DAT. 177) Heradioed
Off. Garciato have the hands bagged and went to the hospital. (DAT. 177) Heasked
the hospital personnel to draw Defendant’ s blood, which was already being donefor
medical reasons. (DAT. 179-80) Sgt. Cadavid asked Defendant for his name and
address, and Defendant again responded with obscenities. (DAT. 180) Sgt. Cadavid
asked Defendant who shot him, and Defendant claimed that the police had done so.
(DAT. 180) Sgt. Cadavid stated that he was not asking questions to interrogate
Defendant but was merely attempting to determine his mental state. (DAT. 185)

Det. John Buhrmaster testified that hewasthe lead investigator inthe caseand
was going to arrest Defendant based on what he had seen at the scene and what was
found at the hospital. (DAT. 186-94) However, he was waiting for Defendant to

completesurgery and be consciousbeforehewasarrested. (DAT. 194-95) Two days
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after the crimes, Det. Buhrmaster and his partner Det. Tejeda went to the hospital
because Defendant wasfinally inaconditionto seethepolice. (DAT. 195-99) Before
allowing the policeto question Defendant, Defendant’ s doctor performed a series of
tests on Defendant to check hiscondition. (DAT. 199-200) Included in the doctor’s
tests was asking Defendant how he was shot, to which Defendant responded with
obscenities. (DAT. 200-02)

The doctor informed Defendant that the police were there to see him and he
refused to speak to the police. (DAT. 203) Hewasthen placed under arrest. (DAT.
203-04) Det. Buhrmaster informed Defendant that if he changed his mind, Det.
Buhrmaster would speak to him and that he was going to be compl eting paperwork to
have Defendant transferred tothejail ward. (DAT. 205-06) AsDet. Buhrmaster was
compl eting his paperwork at the nurse’ s station, Defendant called out and stated that
hehad changed hismind. (DAT. 206-08) AsDet. Buhrmaster wasasking background
guestions before completing a Miranda waiver, Defendant blurted out that he had
killed Mr. Nestor because he owed him money. (DAT. 208-11) Det. Buhrmaster
immediately informed Defendant of hisrights. (DAT. 211-16) Shortly thereafter Det.
Tejedaentered theroom with Mr. Lobo, anurse. (DAT. 216) Det. Buhrmaster then
guestioned Defendant in the presence of the witnesseswith Det. Tejedataking notes

of thestatement. (DAT. 216-17) Det. Tejedathen wrotethe contentsof the statement
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inlong hand, and the statement was signed by Det. Buhrmaster, Det. Tejedaand Mr.
Lobo. (DAT. 218-19)

On cross, Det. Buhrmaster stated that Defendant had been arrested by a
uniformed officer at the scene but that no arrest affidavit was prepared until two days
later. (DAT. 230-31) Det. Buhrmaster did not feel that it was necessary to complete
an arrest affidavit earlier because of Defendant’s condition. Id. During the time
between when Defendant wastaken to surgery on theday of the crime and when Det.
Buhrmaster spoke to him two days later, Defendant was not under police guard.
(DAT. 231-23)

Salvador Landatestified that hewasthe emergency medical technicianwho took
Defendant to the hospital. (DAT. 248-51) As part of histreatment of Defendant, he
asked Defendant medical questions, and Defendant was perfectly alert and responsive.
(DAT. 251-54)

Shirley Rickstestified that shewasthetraumaroom clerk when Defendant was
brought intothehospital. (DAT. 263-64) Aspart of her job, shecollected theclothing
cut off of Defendant and inventoried it and its contents. (DAT. 264-65) In doing so,
shefound two walletsthat did not bel ong to Defendant, commented out that fact and
turned them over to the police. (DAT. 265-68)

Dr. Bradley Ruben testified that the hospital recordsindicated that Defendant
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was alert when hewas brought there. (DAT. 283-91) Dr. Ruben met with the police
when they came to see Defendant two days later. (DAT. 296-300) Dr. Ruben
conducted tests on Defendant to see if he was in condition to speak to the police.
(DAT. 300-04) Hetheninformed Defendant the policewerethereto speak tohim, and
Defendant responded that he did not wish to speak to the police. (DAT. 304)

After presenting thisevidence, the State argued with regard to the search at the
scene that there was probably cause to arrest Defendant at the scene and that the
search wasaproper searchincident to arrest. (DAT. 311-13) The State al so asserted
that this search was a proper Terry frisk. (DAT. 313-14) Finadly, the State asserted
that the evidence would have been inevitably discovered in the seizure of the pants.
(DAT. 314-15) With regard to the search at the hospital, the State asserted that it was
not apolice search and that the search wasaproper inventory search. (DAT. 315-17)
With regard to the hand swabs and the blood, the State asserted that no warrant was
needed because of the volatile nature of the evidence sought and thelikelihood that it
would be unable if the search was delayed. (DAT. 317-18) The State also asserted
that the blood test results would have been inevitably discovered because the blood
would have been drawn by the hospital anyway. (DAT. 318-19)

With regard to the statements to Off. Garcia and Sgt. Cadavid, the State

asserted that they werenot elicited throughinterrogation. (DAT. 319-27) Withregard
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to the statement to Buhrmaster, the State asserted that Defendant reinitiated contact
with thepoliceafter they had honored hisassertion of hisrighttoremainsilent. (DAT.
327-29)

With regard to the physical evidence, Defendant argued the police had no
probable cause to arrest him at the scene and that the search exceeded the scope of
aTerry stop. (DAT. 329-31) He asserted that Defendant was still not arrested at the
hospital until two dayslater. (DAT. 331-32) He claimed that the sei zure of the clothes
at the hospital wasimproper becausethe hospital wasthebailee of hisclothes. (DAT.
332-35) He asserted that the blood was properly drawn by the hospital but should not
have been given to the police. (DAT. 335)

With regard to the statements, he asserted they were the product of custodial
interrogation because Defendant had been arrested at the scene. (DAT. 335-36) He
clamedthat Det. Buhrmaster’ stestimony that Defendant reinitiated contact should not
be believed. (DAT. 336-37)

The State responded that the evidentiary value of Defendant’s clothing was
immediately recognized by the police. (DAT. 337-39) As such, they could seize
them. |d.

The trial court ruled that the items seized at the scene were properly taken as

part of asearch incident to arrest. (DAT. 436) It found that the clothing was taken
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during aprivate search not at thedirection of thepolice. (DAT. 436-38) It a'so agreed
with the State' s arguments regarding the blood and hand swabs. (DAT. 438-39) It
found that the statements to Off. Garcia and Sgt. Cadavid were not the product of
interrogation. (DAT. 439-41) It found that Defendant had reinitiated contact with Det.
Buhrmaster and knowingly and intelligently waived his rights prior to giving the
statement to him. (DAT. 441-45) As such, the lower court denied the motion to
SUppress.

Two months after the trial court had denied the motions, Defendant filed a
motion asking the trial court to reconsider its rulings on the motion to suppress
statements. (DAR. 275-76, 286) He then asserted that the statements should have
suppressed because he was not promptly brought to afirst appearance. 1d. On the
morning of trial, Defendant claimed that he had been unaware until the suppression
hearing that Defendant was placed in custody ontheday of thecrime. (DAT. 893-94)
He then argued that this meant that Defendant should have been brought to a first
appearance and had his Sixth Amendment Right to counsel attach. (DAT. 894-98) He
asked to placeontherecord evidence of whether Defendant could have been arraigned
earlier but did not want to reargue the motion to suppress. (DAT. 898-905)

Attrial, the State admitted the evidence sei zed from Defendant at the sceneand

the clothing and contents taken at the hospital without objection on the suppression
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grounds. (DAT. 1342-46, 1347-52, 1354-59, 1491-93, 1506-13, 1717, 1721-27) The
hand swabs and blood were not admitted. The State also did not admit the statement
to Det. Buhrmaster. It did admit the statement to Off. Garciaand the statement to Sgt.
Cadavid without objection. (DAT. 1543, 1717, 1720)

In order to preserve an issue regarding the suppression of evidence, it is
necessary to object to the admission of that evidence at the time of trial, aswell as
move to suppress the evidence pretrial.  Terry v. Sate, 668 So. 2d 954, 959 (Fla.
1996); Kokal v. Sate, 492 So. 2d 1317, 1320 (Fla. 1986). As Defendant did not
object to the admission of the physical evidence or the statements at thetime of trial,
thisissueisunpreserved. Appellate counsel cannot be deemed ineffectivefor failing
to raise an unpreserved issue. Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at
111, Breedlove, 595 So. 2d at 11. As such, this claim should be denied.

Even if the issue of the admissibility of the statements had been preserved,
appellate counsel would still not have beenineffectivefor failingtoraisethisclaim, as
itismeritless. Defendant assertsthat these statementswere made without the benefit
of counsel after the right to counsel had attached. Defendant then cites a series of
casesthat hold that the Sixth Amendment right to counsel attaches when adversarial
proceedings are instituted against Defendant. McNell v. Wisconsin, 501 U.S. 171

(1991); Mainev. Moulton, 474 U.S. 159 (1985); Brewer v. Williams, 430 U.S. 387
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(1977); Phillipsv. Sate, 612 So. 2d 557 (Fla. 1992); Traylor v. Sate, 596 So. 2d 957
(Fla. 1992).2 These citations appear to be a reference to the claim that Defendant
made in his motions for reconsideration that he should have been brought to afirst
appearancewithin 24 hoursof December 19, 1990.2 However, the statementsthat were
elicited at trial were made at the scene of the crime and in the hospital immediately
thereafter. At that time, noformal proceedingshad been initiated against Defendant.
As such, hisright to counsel had not attached. Therefore, Defendant’ s statements
would not have been suppressible on the grounds that they were made after hisright
to counsal attached without the benefit of counsel. Since this issue has no merit,
appellate counsel was not ineffective for failing to raiseit. Kokal, 718 So. 2d at 143;

Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.

2 Defendant also cites to two cases from the Third
District Court of Appeal as supportive of his claim that his
right to counsel had attached. State v. Ruiz, 526 So. 2d 170
(Fla. 3d DCA 1988); State v. Lews, 518 So. 2d 406 (Fla. 3d DCA

1988). However, these cases concern whether the police were
required to give Mranda warning during a Terry stop and make do
mention of attachnment of the right to counsel. As such, they do

not support Defendant’s claim To the extent that Defendant is
attenpting to raise a different claimby referencing these case,
the claimis facially insufficient and should be rejected. See
Anderson v. State, 27 Fla. L. Wekly S580 (Fla. Jun. 13, 2002);
Duest v. Dugger, 555 So. 2d 849, 952 (Fla. 1990).

s Mor eover, the Sixth Amendnent right to counsel nust be
i nvoked even after it has attached, which would not have been
possible earlier as Defendant was not in any condition to
participate in any proceedings until Decenber 21, 1990. See
Smith v. State, 699 So. 2d 629 (Fla. 1997).
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The claim should be denied.

With regard to the motion to suppressthe physical evidence, it tooismeritless.
Initialy, the State would note that Defendant does not attempt to explain why the
physical evidence should have been suppressed. Instead, he merely states,

“Additionally, the physical evidence should have been suppressed. See People v.

Jordan, 468 N.W.2d 294 (Ct. App. Mich. 1991).” Assuch, thisclaimisinsufficiently
plead and should bedenied. See Andersonv. State, 27 Fla. L. Weekly S580 (Fla. Jun.
13, 2002); Duest v. Dugger, 555 So. 2d 849, 952 (Fla. 1990).

Assuming the citation to Jordan aloneis sufficient to raise aclaim, it appears
that Defendant isattempting to assert that the seizure of hisclothing from the hospital
was improper because the hospital wasthe bailee of his clothing and should not have
surrendered them to law enforcement. However, the holding in Jordan rested upon
the fact that the police could not avail themselves of the plain view except to the
warrant requirement. 1d.; see also Jonesv. Sate, 648 So. 2d 669 (Fla. 1994). Here,
that cannot be said. Defendant had just been found with agun, locked inaroomwith
two dead bodies. No one else was on the premises. Defendant had abulgein his
pants pocket and the pantswere covered in blood. At the hospital, the clerk who was
inventorying Defendant’ sbel ongings stated aloud that she had found two wall etsthat

did not belong to Defendant and Off. Garciahad overheard that comment. Giventhe
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bloody condition of the clothing, Defendant’ s presence at the murder scene and the
knowledge that Defendant was in possession of property that did not belong to him,
the fact that the clothes were evidence of a crime was readily apparent to the police.
Assuch, the plain view exception applies, and the clothing was properly seized. See
Chavisv. Sate, 274 So. 2d 544 (Fla. 3d DCA 1973). Since the issue was meritless,
appellate counsel cannot be deemed ineffective for failing to raise it. Kokal, 718 So.
2d at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595
So. 2d at 11. The claim should be denied.

C. APPELLATE COUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE A CLAIM REGARDING
THE SUBSTITUTION OF THE MEDICAL
EXAMINER.

Defendant next asserts that his appellate counsel was ineffective for failing to
raise a claim regarding the granting of the State’s motion to substitute the medical
examiner. He assertsthat counsel should have argued that allowing the substitution
violated his right to confrontation. However, this claim should be denied as the
underlying issue is meritless.

Prior totrial, the State moved to be permitted to have amedical examiner other

than the onewho conducted the autopsiestestify at trial. (DAR. 200-01) Initsmotion,

the State asserted that Dr. Copeland, who had conducted the autopsies, had |eft the
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State, that the autopsy files were business records that were made under alegal duty
and that thereforeanother medical examiner should beabletotestify fromtheir review
of thefile. Id. Defendant filed aresponse to this motion asserting that while parts of
the medical examiner’s file might be admissible with Dr. Copeland, there was no
authority to allow an different medical examiner to testify to Dr. Copeland’ sresults.
(DAR. 203-04) He also contended that since Dr. Copeland had been to the scene of
the crime, he would be testifying to more than just the autopsy results.

At the hearing on the motion, the State pointed out that Dr. Copeland had
moved out of state, that 8890.704 & 90.705, Fla. Stat. permit one expert to rely upon
another expert’ sdataand that theunderlying datawasinherently reliable becauseit was
from an medical examiner’ sfile, which was both a businessrecord and a statutorily
required document. (DAT. 354-57) The State noted that if Defendant wished to call
Dr. Copeland as his own witness to testify to matters beyond the autopsy, he should
berequiredtodoso. I1d. Defendant argued that whilean expertinamorelimitedfield
would be ableto testify from another expert’ sdata, amedical examiner should not be
because his report is based on his observations. (DAT. 357-58) He stated that
allowing the substitution would violate hisright to confrontation. Id. Thetrial court
granted the State’ s motion.

Attrial, Dr. Joseph Davis, the chief medical examiner for Dade County, testified
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that he had reviewed the autopsy filesfor thevictims, which were businessrecords of
themedical examiner’ soffice, and was prepared to testify to the manner and cause of
death based on his review. (DAT. 1783-88) He then testified that based on the
autopsy reports, both victims had died of stab wounds. (DAT. 1789-) Ms. Nestor
had been stabbed in the back at the base of her neck, severing her aortaand causing
her tobleedtodeathinternally. (DAT. 1789-95, 1799-1804) Hestated that M s. Nestor
did not have any defensive wounds but did have abrasion to her face that were
consistent with having struck something hard as she fell at the time of her death.
(DAT. 1795-99) Dr. Davis stated that the cause and manner of death was hisopinion
based on hisreview of the autopsy file. (DAT. 1803-04) Mr. Nestor was stabbed in
thechest, injuring hisheart and causing himto bleed todeath. (DAT. 1805-14) Again
he stated that the cause and manner of death was his opinion based on hisreview of
the autopsy file. (DAT. 1817-18)

In Geraldsv. Sate, 674 So. 2d 96 (Fla. 1996), and Brennan v. Sate, 754 So.
2d 1 (Fla. 1999), this Court held that thetrial courtshad not abused their discretionin
permitting medical examiners who had not conducted the autopsiesto testify at trial
based ontheir review of theautopsy files. Here, that isprecisely what happened. Dr.
Davistestified to hisopinions on the cause and manner of death based on the autopsy

file. Assuch, thetrial court did not abuseitsdiscretion in granting the State’ smotion
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to substitutethemedical examiner. Sincetheissueiswithout merit, appellate counsel
cannot bedeemed ineffectivefor failingtoraiseit. Kokal, 718 So. 2d at 143; Groover,
656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The
claim should be denied.

D. APPELLATE COUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE AN ISSUE REGARDING
DEFENDANT'S PRIOR CONVICTIONS.

Defendant next asserts that his appellate counsel was ineffective for failing to
raiseanissueregardingthetrial court’ sdenial of hismotionsfor post convictionrelief
inhisprior cases. However, the claim should be denied as Defendant was not entitled
to post conviction relief.

On November 25, 1992, Defendant moved for post convictionrelief regarding
four of hisprior convictions. (DAR. 129-82) In each motion, Defendant asserted that
his convictions should be set aside because the trial court had accepted his plea
without being given afactual basisfor the pleaafter Defendant stipul ated that therewas
afactual basis. Id. He also claimed that the pleas should be set aside because the
colloquies were insufficient to show aknowing and voluntary relinquishment of his
constitutional rights. Id. Attached to each motion was a transcript of the plea
colloquy, during whichthetrial court informed Defendant of hisconstitutional rights

and Defendant waived them. (DAR. 156-57, 167-68, 179-80) None of the motions
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were sworn to by Defendant. (DAR. 129-82) Three of the four prior convictions
(F87-9733A, F87-12591, and F87-23843) had becomefinal in 1987. Id. Thefourth
conviction had become final on February 8, 1990.

The State filed aresponse, asserting that the motion was time barred because
all of the motions had been filed more than 2 years after the conviction had become
final. (DAR. 119-28) It also asserted that afactual basis did exist for each plea, as
evidenced by the arrest affidavits from those cases. (DAR. 119)

At the hearing on these motions, Defendant asserted that he was primarily
contending that there was no factual basisfor the pleas. (DAT. 420-22) Defendant
asserted that the timeliness of hismotionswasirrelevant. (DAT. 422-25) Defendant
then claimed that he was asserting that the pleas were not knowing, intelligent and
voluntary and that Defendant did not understand the nature of the chargesagainst him
or the consequences of the plea. (DAT. 425) The State pointed out that the plea
colloquiesrefuted Defendant’ sclaim of lack of understanding. (DAT. 425-26) After
an extended discussion, the trial court found that the plea colloquies and arrest
affidavits refuted Defendant’ s claims and denied them. (DAT. 426-34)

As seen above, the motions were filed more than 2 years after the convictions
had become final. As such, the motions were properly denied. Fla. R. Crim. P.

3.850(b). Moreover, the pleacolloquiesand arrest affidavit do show that Defendant
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wasinformed of therightshewaswaiving and the nature and consequencesof hisplea
and that afactual basis did exist. As such, the motions were properly denied. See
Satev. Perry, 786 So. 2d 554, 557 (Fla. 2001). Because the issue was meritless,
appellate counsel cannot be deemed ineffective for failing to raise it. Kokal, 718 So.
2d at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595
So. 2d at 11. The claim should be denied.

Defendant appears to assert that appellate counsel should have argued that it
wasimproper for thetrial court to have considered the arrest affidavitsthat were part
of thecourtfilesregarding thisprior convictions. However, thereisnothingimproper
about acourt considering documentsfrom the court filein ruling on amotion for post
convictionrelief. SeeFla. R. Crim. P. 3.850(d)(“ Onfiling of arule 3.850 motion, the

clerk shall forward the motion and file to the court. If the motion, files, and records

inthe case conclusively show that the prisoner isentitled to no relief, the motion shall
be denied without ahearing. In those instances when the denial isnot predicated on
thelegal insufficiency of the motion on itsface, acopy of that portion of thefilesand
records that conclusively shows that the prisoner is entitled to no relief shall be
attached totheorder.”)(emphasisadded). Assuch, thisissueismeritless, and counsel
cannot bedeemed ineffectivefor failingtoraiseit. Kokal, 718 So. 2d at 143; Groover,

656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The
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claim should be denied.
E. APPELLATECOUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE AN ISSUE REGARDING
THE DISCLOSURE OF MEDICAL RECORDS OF
AWITNESSWHO WASNOT CALLED.

Defendant next assertsthat his appellate counsel wasineffectivefor failing to
raise an issue regarding the denia of his motion to compel production of a mental
status report of Roberto Lobo or to compel Mr. Lobo to undergo a psychiatric
evauation. Defendant does not explain why counsel should have been given access
to thisreport or why Mr. Lobo should have been compelled to undergo a psychiatric
evaluation other than avaguereferenceto 890.603, Fla. Stat. However, thetrial court
properly denied the motionsand Mr. Lobo never testified. Assuch, thisclaim should
be denied.

Twice prior to trial, Defendant moved to compel the production of a mental
status report regarding Mr. Lobo. (DAR. 81-83, 211-12) In the motions, Defendant
asserted that Mr. Lobo had been a witness to Defendant’ s confession to the police,
that Mr. Lobo had since been arrested for stalking and that Mr. Lobo had been placed
inapretrial intervention program. 1d. He asserted that as part of that program, Mr.

L obo had undergone amental statusevaluation. Id. Heclaimed that thereport of this

eval uation might discloseinformation that would impeach Mr. L obo’ stestimony, show
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that he had been promised leniency for histestimony or reveal Mr. Lobo’s* motives,
prejudices, hostilities, power of memory, way of lifeand associations’ that might be
relevant. (DAR. 81-83) Healso claimed that thereport might show that Mr. Lobowas
not competent to testify. (DAR. 212)

At the hearing on the motion, the State argued that the trial court had no
authority to order the evaluation of awitness. (DAt. 416-17) It also stated that it had
obtained a copy of a report from a psychologist who had spoked to Mr. Lobo,
reviewed the report and found no Brady information. (DAT. 416-19) However, the
State did make the report available for the trial court to conduct an in camera
inspectionfor Brady material, whichthetrial court agreedto conduct. (DAT. 417-19)
The trial court refused to order a new evaluation of Mr. Lobo. (DAT. 420) After
conductingthein camerainspection, thetrial court indicated that thereport contained
no Brady material and denied the motion to disclose thereport. (DAT. 877-79) At
trial, the State did not call Mr. Lobo asawitness and did not attempt to introduce the
statement to which he was a witness.

Defendant appearsto contend that therewas somethinginthereport that would
have disqualified Mr. Lobo as awitness. However, Mr. Lobo never testified. As
such, whether he would have been qualified as awitness or not would not have been

relevant. See Shuler v. Wainwright, 491 F.2d 1213, 1223 (5th Cir. 1974)(issue of
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whether amentally ill witnessis competent to testify isto be determined by the court
when the witness is called and state is not required to prove witness competent to
testify until it callswitness). Sincethisissuehasno merit, appellate counsel cannot be
deemed ineffectivefor falling to raiseit. Kokal, 718 So. 2d at 143; Groover, 656 So.
2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The claim should
be denied.

F. APPELLATE COUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE AN ISSUE REGARDING
A COMMENT IN CLOSING.

Defendant next assertsthat his appellate counsel wasineffectivefor failing to
clamthat the Stateimpermissible commented on hisright toremain silent. However,
the claim should be denied as the underlying issue was unpreserved and meritless.

During hisopening statement, Defendant asserted that he had beenavictimin
thiscrimeand that an unknown assailant had committed thecrimes. (DAT. 1261-77)
He claimed that the police framed him by planting evidence on his person and lying
about the confessions Defendant made. 1d. He made detail ed assertsregarding what
had allegedly occurred during the crimes. 1d. During the question of witnesses,
Defendant attempted to show that another person could have entered the building and
left without being detected.

Immediately before closing argument began, Defendant asked thetrial court to
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precludethe State from commenting onissuesthat he had rai sed in opening statement
that were not shown in the evidence. (DAT. 2022-26) After adiscussion, the trial
court warned the State to avoid commenting on the fact that Defendant had not
testified but agreed that the State could comment that the scenario that Defendant had
proposed in opening was not supported by theevidence. 1d. Defendant next claimed
that the State should not be ableto comment that Defendant did not claim that another
person had committed the crimewhen speaking tothe police. (DAT. 2035-47) After
alengthy discussion, the trial court ruled that the State could not comment on this
issue unless Defendant raised the issue in closing first. 1d.

In closing argument, the State reviewed the evidence that showed no one else
could have beeninthe building when themurdersoccurred or haveleft without being
seen or left any trace. (DAT. 2068-73) The Statethen commented regarding thetheory
Defendant had presented of the crime:

The evidence is overwhelming. It points in one direction

(indicating the Defendant) and Mr. Koch tries, as he may, has to jump

aside and try to blame it on somebody else. Well, asyou listen to his

argument, which heis going to maketo you concerning the evidencein

this case, ask yourself, ask him, hey where's the evidence to support

what you are saying? Isthisjust like your opening statement? Areyou

going to tell all these things and nothing be in here to support what you

say? Ask yourself that when he is talking to you.

Ask yourself aso how when he' s talking to you does that fourth

killer leavewithout putting any blood outside, that Ernesto Sorondo never
saw, must have tunneled out the next day. Everyone must have missed
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him. How did he get inside? How did he buzz hisway out? How did
he unlock the door and how did helock it again?

(DAT. 2073) Defendant did not object to these comments. 1d. After the State
finished its closing argument, Defendant moved for amistrial based on a different
comment the prosecutor had made, claiming that the State had commented on hisright
toremainsilent. (DAT. 2075) Thetria court deniedthemotionfor mistria, finding the
comment proper to rebut Defendant’ s version of how the crime was committed and
afair comment on the evidence. (DAT. 2074-75)

In order to preserve an issue regarding acomment in closing, it isnecessary to
make a contemporaneous objection to that comment. See McDonald v. Sate, 743
So. 2d 501, 505 (Fla. 1999); Chandler v. Sate, 702 So. 2d 186, 191 (Fla. 1997);
Kilgore v. Sate, 688 So. 2d 895, 898 (Fla. 1996). As Defendant did not make a
contemporaneous obj ection to thiscomment, theissue was not preserved. Appellate
counsel cannot be deemed ineffective for failing to raise an unpreserved issue.
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
As such, this claim should be denied.

Even if the comment had been preserved, the claim should be denied as the
comment wasnot acomment on Defendant’ sright to remain silent and washarml ess.

In Barwick v. Sate, 660 So. 2d 685 (Fla. 1995), this Court held that it was proper for
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the State to comment that no evidence supported the defendant’ sclaim that there had
been someimpropriety inthetaking of hisconfession. Similarly, in Dufour v. State,
495 So. 2d 154 (Fla. 1986), this Court found that it was proper for the State to
comment that there was no evidence to support the defendant’ s claim that awitness
had based his documents in the defendant’ s possession. In Rodriguez v. Sate, 753
So. 2d 29 (Fla. 2000), this Court continued to hold that it was proper for the State to
point out that there was no evidence to support aclaim that the defendant had made,
as an invited response.

Here, Defendant had consistently asserted throughout trial that the crime had
been committed by another person. After reviewing the evidence that rebutted this
claim, the State commented that there was no evidence to support it. As such, the
comment was not improper under Rodriguez, Barwick and Dufour. Since theissue
IS meritless, appellate counsel cannot be deemed ineffective for failing to raise it.
Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111,
Breedlove, 595 So. 2d at 11. The claim should be denied.

Moreover, any error in the comment was harmless. Defendant was found
trapped at the murder scene with the two dead bodies. The building in which the
murders occurred was securely locked, and no one else was found there.

Additionally, no other person was seen entering or leaving the building. Despitethe
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fact that the crime scenewasvery bloody, therewas no blood evidencefound outside
the building. The victim’s property was found on Defendant’ s person. Defendant
admitted to anurse in the hospital that he had killed the victims to get their money.
Given the ambiguous nature of the comment and the overwhelming nature of the
evidence, the brief comment did not contribute to the jury’s verdict. Sate v.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). Assuch, thereis no reasonable probability
that the result of the appeal would have been different had counsal raised thisissue.
As such, counsel cannot be deemed ineffective, and the claim should be denied.
Strickland.

G. APPELLATE COUNSEL WASNOT INEFFECTIVE
FOR FAILING TO RAISE A CALDWELL CLAIM.

Defendant next asserts that his appellate counsel was ineffective for failing to
claim that comments to the jury that their role was advisory violated Caldwell v.
Mississippi, 472 U.S. 320 (1985). However, this claim should be denied.

Under Caldwell, error is committed when a jury is mislead regarding its
responsi bility for asentencing decision so asto diminishitssenseof responsibility for
that decision. However, “[t]o establish aCaldwell violation, adefendant necessarily
must show that the remarksto the jury improperly described the role assigned to the
jury by local law.” Dugger v. Adams, 489 U.S. 401, 407 (1989). This Court has
recognizedthat thejury’ spenalty phasedecisionismerely advisory and that thejudge
doesmakethefinal sentencing decision. Combsv. State, 525 So. 2d 853, 855-58 (Fla.
1988). Assuch, any claim that telling the jury that they were to return an advisory
recommendation violated Caldwell iswithout merit. Since appellate counsel cannot
be deemed ineffectivefor failing to raiseanonmeritoriousissue, thisclaim should be
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denied. Kokal, 718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d
at 111; Breedlove, 595 So. 2d at 11.
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[1.  DEFENDANT’'S CLAIM UNDER APPRENDI AND
RING SHOULD BE DENIED.

Defendant finally alleges that he is entitled to relief under Apprendi v. New
Jersey, 530 U.S. 466 (2000), and Ring v. Arizona, 2002 WL 1357257 (2002). He
asserts that these cases require that an aggravator be charged in the indictment,
submitted to a jury and proven beyond a reasonable doubt. However, this claim
should be denied as it is proceduraly barred, neither Ring nor Apprendi apply
retroactively, and neither invalidates Florida scapital sentencing law. Moreover, the
death sentencesin this case are supported by an aggravating factor that wasfound by
the jury and one that even under Ring and Apprendi did not need to be.

Defendant’ s claims that an aggravator needs to be charged in the indictment,
that the jury must find an aggravator and that that aggravator must be proven beyond
areasonable doubt have been available since before Defendant wastried. As such,
these issues could have been raised earlier and are now procedurally barred.

Moreover, neither Ring nor Apprendi apply retroactively under the principles
of Witt v. Sate, 387 So. 2d 922, 929-30 (Fla. 1980). Pursuant to Witt, Ring and
Apprendi are only entitled to retroactive application if it isadecision of fundamental
significance, which sodragtically altersthe underpinningsof King' sdeath sentencethat

“obviousinjustice” exists. New v. Sate, 807 So. 2d 52 (Fla. 2001). In determining
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whether this standard has been met, this Court must consider three factors: the
purpose served by the new case; the extent of reliance on the old law; and the effect
on the administration of justice from retroactive application. Fergusonv. Sate, 789
So. 2d 306, 311 (Fla. 2001). Application of these factors to Ring, which did not
directly or indirectly address Floridalaw, provides no basisfor consideration of Ring
inthiscase.* Moreover, Defendant has not even attempted to assert how Ring and

Apprendi does satisfy these requirements. As such, the claim should be denied.

4 The United States Suprene Court recently held that an
Apprendi claimis not plain error. United States v. Cotton, 122
S.. 1781 (2002) (holding an indictnment’s failure to include
the quantity of drugs was an Apprendi error but it did not

seriously affect fairness, integrity, or public reputation of
judicial proceedings, and thus did not rise to level of plain
error). If an error is not plain error cognizable on direct
appeal, it is not of sufficient nagnitude to be a candidate for
retroactive application in collateral proceedings. Uni ted

States v. Sanders, 247 F.3d 139, 150-151 (4th Gr 2002)
(enmphasi zing that finding sonmething to be a structural error
woul d seem to be a necessary predicate for a new rule to apply
retroactively and therefore, concluding that Apprendi is not
retroactive). Every federal <circuit that has addressed the
issue had found that Apprendi is not retroactive. See, e.g.,
McCoy v. United States, 266 F.3d 1245 (11th Cr. 2001). The one
state supreme court that has addressed the retroactivity of
Apprendi has, |ikewise, determne that the decision is not
retroactive. VWhisler v. State, 36 P.3d 290 (Kan. 2001).
Moreover, the United States Suprenme Court has held that a
violation of the right to a jury trial is not retroactive.
DeStefano v. Wods, 392 U S. 631 (1968) (refusing to apply the
right to a jury ¢trial retroactively because there were no
serious doubts about the fairness or the reliability of the
factfinding process being done by the judge rather than the

jury).
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Moreover, Defendant has not demonstrated that he is entitled to any relief. It
IS important to recognize that, contrary to Defendant’s assertions, Ring does not
requirejury sentencing in capital cases. The case doesnot involvethejury’srolein
imposing sentence, but only the requirement that the jury find a defendant death-
eigible. SeeRing, at * 18 (“What today’ s decision saysisthat the jury must find the
existence of thefact that an aggravating factor existed”) (Scalia, J., concurring). This
isacritical distinction. The Court studied Arizonalaw and concluded that, because
additional findings by ajudge alone are required in order for the death penalty to be
Imposed, the “ statutory maximum?” for practical purposesislife, until suchtimeasa
judge hasfound an aggravating circumstanceto be present. Inother words, under the
Arizonalaw examined in Ring, the jury plays no role in “narrowing” the class of
defendantseligiblefor the death penalty upon conviction of first degreemurder. This
conclusion is consistent with the Arizona Supreme Court’ s description of state law,
which recognized the statutory maximum permitted by thejury’ sconviction aloneto
belife. SeeRing, at *8; Ring v. Sate, 25 P.3d 1139, 1150 (Ariz. 2001).

To the extent that Defendant may assert that Ring provesthis Court “erred” in
previoudly stating that Apprendi did not apply to capital sentencing procedures, see
Mills v. Moore, 786 So. 2d 532 (Fla.), cert. denied, 121 S. Ct. 1752 (2001), heis

incorrect. To the contrary, Ring proves only that this Court was correct -- in fact,
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Apprendi is not a case about sentencing, and more importantly, neither is Ring.
Apprendi and Ring both involve the jury’s role in convicting a defendant of a
gualifying offense, subject to the death penalty.

A clear understanding of what Ring does and does not say is essential to
anayze any possible Ring implications to Florida' s capital sentencing procedures.
Notably, the Ring decisionleftintact all prior opinionsuphol ding the constitutionality
of Florida's death penalty scheme, including Spaziano v. Florida, 468 U.S. 447
(1984), and Hildwin v. Florida, 490 U.S. 638 (1989). It quotes Proffitt v. Florida,
428 U.S. 242, 252 (1976), acknowledging that (“[i]t has never [been] suggested that
jury sentencing is constitutionally required.”). Ring, at *9n.4. In Florida, any death
sentence that was imposed following a jury recommendation of death necessarily
satisfies the Sixth Amendment as construed in Ring, because the jury necessarily
found beyond a reasonable doubt that at |east one aggravating factor existed. Since
thefinding of an aggravating factor authorizestheimposition of adeath sentence, the
requirement that a jury determine the conviction to have been a capital offense has
been fulfilled in any case in which the jury recommended a death sentence.

Evenin thewake of Ring, ajury only hasto make afinding of one aggravator
and thenthejudge may maketheremaining findings. Ringislimited tothefinding of
an aggravator, not any additional aggravators, nor mitigation, nor any weighing. Ring,
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at *18 (Scalia, J., concurring) (explaining that thefactfinding necessary for thejury to
make in a capital caseis limited to “an aggravating factor” and does not extend to
mitigation); Ring, at * 19 (Kennedy, J., concurring) (noting that itisthefinding of “an
aggravating circumstance’ that exposesthe defendant to agreater punishment thanthat
authorized by thejury’ sverdict). Constitutionally, to beeligiblefor thedeath penalty,
all the sentencer must find is one narrower, i.e., one aggravator, at either the guilt or
penalty phase. Tuilaepa v. California, 512 U.S. 967, 972 (1994) (observing “[t]o
render adefendant eligiblefor thedeath penalty inahomicide case, we haveindicated
that the trier of fact must convict the defendant of murder and find one ‘ aggravating
circumstance’ (or itsequivalent) at either theguilt or penalty phase.”). Onceajury has
found one aggravator, the Constitution is satisfied, the judge may do the rest.>
Ring doesnot directly or indirectly preclude ajudge from serving in therole of
sentencer. Thereisnolanguagein Ring that suggeststhat, once adefendant hasbeen
convicted of a capital offense, a judge may not hear evidence or make findingsin
addition to any findings a jury may have made. Justice Scalia commented that,

“[t]hose Statesthat | eave the ultimatelife-or-death decision to thejudge may continue

5 W know this is true because the Court in Apprendi
held, and reaffirnmed in R ng, that a prior violent felony
aggravator satisfied the Sixth Amendnent; therefore, no further
jury consideration is necessary once a qualifying aggravator is
f ound.
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to do s0.” Ring, at *18 (Scalia, J., concurring). The fact that Florida provides an
additional level of judicial consideration to enhancethereiability of the sentence before
a death sentence is imposed does not render our capital sentencing statute
unconstitutional . To theextent that Defendant criticizesstatelaw for requiringjudicial
participationin capital sentencing, hedoesnot identify how judicial findingsafter ajury

recommendation can interferewith theright toajury trial. Any suggestionthat Ring

hasremoved thejudgefrom the sentencing processisnot well taken. Thejudicial role
in Florida alleviates Eighth Amendment concerns as well, and in fact provides
defendantswith another “ biteat theapple” in securing alife sentence; it al so enhances
appellate review and provides areasoned basis for a proportionality analysis.

The jury’s role in Florida' s sentencing process is also significant. Section
921.141, Florida Statutes, states:

(1) Separate proceedings on issue of
penalty.--Upon conviction or adjudication of guilt of a
defendant of a capital felony, the court shall conduct a
separate sentencing proceeding to determine whether the
defendant should be sentenced to death or life
imprisonment asauthorized by s. 775.082. Theproceeding
shall be conducted by thetrial judge beforethetrial jury as
soon as practicable. |If, through impossibility or inability,
the trial jury is unable to reconvene for a hearing on the
issue of penalty, having determined the guilt of theaccused,
the trial judge may summon a special juror or jurors as
provided in chapter 913 to determine the issue of the
imposition of the penalty. If thetrial jury hasbeenwaived,
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or if thedefendant pleaded guilty, the sentencing proceeding
shall be conducted before a jury impaneled for that
purpose, unless waived by the defendant. ...

(2) Advisory sentence by the jury.--After hearing
al the evidence, the jury shall deliberate and render an
advisory sentence to the court, based upon the following
matters:

(@) Whether sufficient aggravating circumstances
exist as enumerated in subsection (5);

(b) Whether sufficient mitigating circumstancesexist
which outweigh the aggravating circumstances found to
exist; and

(c) Based on these considerations, whether the
defendant should be sentenced to life imprisonment or
death.

This statute clearly secures and preserves significant jury participation in
narrowing the classof individualseligibleto be sentenced to death. Thejury’sroleis

so vital to the sentencing process that the jury has been characterized as a “co-

sentencer” in Florida. Espinosa v. Florida, 509 U.S. 1079 (1992).

In the instant case, Defendant’ s sentence for the murder of Mr. Nestor was
recommended by aunanimousjury and hissentencefor the murder of Ms. Nestor was
recommended by a 10 to 2 vote; a jury that had been instructed that aggravating

factors had to be proven beyond areasonable doubt. However, to the extent that he
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claimsthedeath penalty statuteisunconstitutional for failing to requirejuror unanimity,
or the charging of the aggravating factors in the indictment, or special jury verdicts,
Ring provides no support for his claims. These issues are expressly not addressed
in Ring, and inthe absence of any United States Supreme Court ruling to the contrary,
thereisno need to reconsider this Court’ swell established rejection of these claims.
Sweet v. Moore, 27 Fla. L. Weekly S585 (Fla. June 13, 2002); Cox v. State, 27 Fla. L.
Weekly S505, n.17 (Fla. May 23, 2002) (noting that prior decisions on these issues
need not berevisited“ unlessand until” the United States Supreme Court recedesfrom
Proffitt v. Florida, 428 U.S. 242 (1976)).

Asthis Court has recognized, “[t]he Supreme Court has specifically directed
lower courtsto ‘leav[ €] to this Court the prerogative of overruling itsown decisions.’
Agostini v. Felton, 521 U.S. 203, 237, 117 S. Ct. 1997, 138 L. Ed. 2d 391 (1997)
(quoting Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477,
484, 109 S. Ct. 1917, 104 L. Ed. 2d 526 (1989)).” Mills, 786 So. 2d at 537. The
United States Supreme Court hasdeclined to disturbitsprior decisionsupholding the
constitutionality of Florida s capital sentencing process, and that result isdispositive
of these claims.

In addition, Ring affirms the distinction between “sentencing factors’ and

“elements’ of an offense recognized in prior case law. See Ring at *14; Harrisv.
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United Sates, 2002 WL 1357277 (U.S. June 24, 2002). Defendant’s argument,
suggesting that the jury role in Florida s capital sentencing process is insufficient,
Improperly assumesthejury recommendation itself to beajury voteasto theexistence
of aggravating factors. However, the jury vote only represents the fina jury
determination as to appropriateness of the death sentence in the case, and does not
dictatewhat thejury found with regard to particular aggravating factors. Whenthejury
recommends death, it necessarily finds an aggravating factor to exist beyond a
reasonable doubt and satisfies the Sixth Amendment as construed in Ring. To the
extent that Ring suggests that capital murder may have an additional “element” that
must befound by ajury to authorizetheimposition of the death penalty, that “ element”
would bethe existence of any aggravating factor, and would not be the determination
that the aggravating factorsoutwei ghed any mitigating factorsestablished. Defendant
appears to assert that the jury must determine death to the appropriate sentence, but
nothing in Ring supports Defendant’s speculation that the ultimate sentencing
determination isan additional “element” which must be proven beyond areasonable
doubt.

Moreover, to the extent that Defendant’s claims that Ring requires that the
aggravating circumstances be chargedintheindictment and presented toagrandjury,

that argument isbased upon aninvalid comparison of federal cases, which havewholly
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different procedural requirements, to Florida's capital sentencing scheme.® For
example, in United States v. Allen, 247 F.3d 741, 764 (8th Cir. 2001), the Court of
Appedls based its decision that the statutory aggravating factors under the Federal
Death Penalty Act do not haveto be contained in theindictment exclusively on Walton
v. Arizona, which, of course, Ring overruled. It ishardly surprising that the United
States Supreme Court remanded Allen for reconsideration in light of Ring.

The United States Supreme Court elaborated on Apprendi inHarrisv. United
Sates, which was released on the same day asRing. InHarris, the Court described
the holding in Apprendi in the following way:

Apprendi said that any fact extending the defendant’ s sentence beyond

the maximum authorized by the jury’s verdict would have been

considered an element of an aggravated crime -- and thus the domain of

the jury -- by those who framed the Bill of Rights.

Harrisv. United States, 2002 WL 1357277 (U.S. June24, 2002). Inlight of that plain
statement by the United States Supreme Court, which speaks volumes in the

interpretation of Ring, thereisno basisfor relief of any sort. This Court has clearly

held that death was the maximum sentence that could be imposed on Defendant by

6 O course, the Fifth Amendnent’s grand jury clause has
not been extended to the States under the Fourteenth Anmendnent.
Apprendi, 530 U.S. at 477, n.3 (2000); Hurtado v. California,
110 U. S. 516 (1984) (holding there is no requirenment for an
indictnment in state capital cases). This distinction, standing
alone, is dispositive of the indictnent claim at |east as far
as King relies on federal cases.
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virtue of his convictionsfor the offense of first degree murder, and that isthe end of
theinquiry.

Therefore, Ring has no effect on prior decisions upholding Florida s capital
sentencing scheme. ThisCourt haspreviously recognized that the statutory maximum
for first degree murder is death, and has repeatedly rejected claims similar to those
raised herein. Coxv. Sate, 27 Fla. L. Weekly S585 (Fla. May 23, 2002); Bottoson v.
Sate, 813 So. 2d 31, 36 (Fla. 2002), cert. denied, Case No. 01-8099 (U.S. June 28,
2002); Hertzv. Sate, 803 So. 2d 629, 648 (Fla. 2001), cert. denied, CaseNo. 01-9154
(U.S. June 28, 2002); Looney v. Sate, 803 So. 2d 656, 675 (Fla. 2001), cert. denied,
Case No. 01-9932 (U.S. June 28, 2002); Brown v. Moore, 800 So. 2d 223, 224-225
(Fla. 2001); Mannv. Moore, 794 So. 2d 595, 599 (Fla. 2001), cert. denied, Case No.
01-7092 (U.S. June 28, 2002); Mills, 786 So. 2d at 536-38. Thisinterpretation of state
law demands respect, and offers a pivotal distinction between Florida and Arizona.
Ring, at *13; Mullaney v. Wilbur, 421 U.S. 684 (1975). However, should there be
any question about the correctness of this conclusion, Florida juries routinely
“authorize’ theimposition of the death penalty by recommending that adeath sentence

be imposed, asin the instant case.

Moreover, On June 28, 2002, the Court denied certiorari in at | east seven cases

48



raising the“Ring” issue: Holladay v. Alabama, Case No. 00-10728; King v. Florida,
Case No. 01-7804 (under warrant); Bottoson v. Florida, Case No. 01-8099 (under
warrant); Mannv. Florida, Case No. 01-7092 (state habeas); Card v. Florida, Case
No. 01-9152 (direct appeal); Hertzv. Florida, Case No. 01-9154 (direct appeal ); and
Looney v. Florida, Case No. 01-9932 (direct appeal). Obvioudly, if the Court had
intended to apply Ring to Florida capital sentencing, it had every opportunity to do
so. Thefact that it did not speaksfor itself. To the extent that Defendant may assert
that certiorari was denied because the United States Supreme Court wantsthisissue
to “percolate in the laboratories of the state courts,” it is obvious that if the United
States Supreme Court believed further consideration to be necessary, it could have
easly remanded this cause to this Court for that purpose. See Allen v. United States,
Case No. 01-7310 (U.S. June 28, 2002) (remanding for consideration of Ring); Cf.
Hodgesv. Florida, 506 U.S. 803 (1992) (vacating thisCourt’ sopinion and remanding
for further consideration in light of Espinosa v. Florida, 509 U.S. 1079 (1992)).
Moreover, Defendant’ s death sentences were al so supported by aprior violent
felony conviction, which providesabasi sto impose asentence higher than authorized
by the jury without any additional jury findings. See Almendarez-Torrezv. United
Sates, 523 U.S. 224 (1998), Apprendi v. New Jersey, 530 U.S. 466 (2000). Thereis

no constitutional violation becausethe prior conviction constitutesafinding by ajury
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which the judge may rely upon to impose an aggravated sentence. In addition,
Defendant’ sjury convicted him of two counts of armed robbery (necessarily finding
the aggravating factor of during the course of a felony); the Sixth Amendment is
satisfied by these jury findings as they are additional facts which authorize the
judicialy-imposed sentence.” As such, the claim should be denied.
CONCLUSION
For the foregoing reasons, Defendant’s petition for writ of habeas corpus

should be denied.

Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida

SANDRA S. JAGGARD
Assistant Attorney General
Florida Bar No. 0012068
Office of the Attorney General
Rivergate Plaza -- Suite 950

! Ring is not such a cataclysmc change in the |aw that
any Sixth Amendnent violation prem sed on that decision nust be
deened harnful. See Ring, at *16, n.7 (remanding case for
harm ess error analysis by state court); United States .
Cotton, 122 S. C. 1781 (2002) (failure to recite amount of
drugs in indictnent was harnl ess due to overwhel m ng evidence).
On the facts of this case, no harnful error can be shown.
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