I N THE SUPREME COURT OF FLORI DA

Rl CHARD COOPER

Petitioner,
V. Case No. SC02-623
M CHAEL W MOORE

Respondent .

AMENDED RESPONSE TO PETITION FOR WRI T OF HABEAS CORPUS

COMES NOW Respondent, M CHAEL W MOCRE, by and through the
undersi gned Assistant Attorney Ceneral, and hereby responds to
the Petition for Wit of Habeas Corpus filed in the above-styled
case. Respondent respectfully submts that the petition should

be denied, and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s opinion
on the direct appeal of Cooper’s convictions and sentences,

Cooper v. State, 492 So. 2d 1059, 1060 (Fla. 1986):

In the early norning of June 18, 1982,
the Cearwater Police Departnent and the
Pi nel | as County Sheriff’s Depart ment
received calls from eight-year-old Chris
Fridella, pursuant to which several officers



were dispatched to his residence. They
found three nen, one of whom was Chris’s

father, Steven, |lying face down on the
living room floor wth duct tape binding
their hands behind their backs. Al were

dead, apparently due to gunshot wounds.
Medi cal testinony at trial established that
the deaths had resulted from shotgun wounds
in the range of three to six feet. The
house had been ransacked, the wvictins’
wal | ets had been enptied, and the television
volunme was turned to the maxi num

Information received on January 15,
1983, from Robin Fridella, Steven Fridella s

ex-w fe, led police to appellant and
acconplices Terry Van Royal and Jason Dirk
Vl t on. Police contacted appellant and
interviewed him on January 20, 1983, at
which tinme he confessed. According to

appel lant, he, Walton, Royal, and Wilton’s
younger brother, Jeff MCoy, had planned the
robbery for a week. On June 17, 1982, they
set out wth ski masks, gloves and firearns

in the trunk of the <car, including two
shot guns. Upon arrival at the house, MCoy
stayed in the car while the other three
entered the residence. One of the victins

was asleep on the couch, one was in a
bedroom and Steven and Christopher Fridella

were sleeping in the back bedroom The
adult victinse were put on the living room
floor with their hands taped. Chris

Fridella was put in the bathroom  Appellant
and Royal guarded the victinse while Walton
ransacked the house. One of the victins
recogni zed Wal t on, who told hi s co-
perpetrators they therefore would have to
kill the adults. Walton’s own gun m sfired,
and he ordered the others to shoot.

After appellant and Royal fired their
shotguns at the victins, the perpetrators
ran out. Walton told appellant that one of
the wvictinse was not dead; appel | ant
returned and shot Fridella a second tine.
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Tri al

Honor abl e

Appel l ant stated that he had been drinking
and snoking marijuana the day of the
murders, but that he was aware of what he
was doi ng. In a second statenent given
January 24, 1983, appellant stated that
McCoy acconpanied the others into the house
but was ordered to return to the car prior
to the shootings.

The jury found appellant guilty of
first-degree mur der as char ged and
recommended the death penalty on all three
counts. The trial court inposed sentences
in accordance with the jury’s
recommendations, finding five aggravating
and no mtigating factors.

was conducted January 10 - 14, 1984, before the

W Iliam Wal ker. In his initial direct appeal

Fl ori da

Suprene Court Case No. 66,088, Cooper was represented by John E.

Swi sher,

i ssues:

Esqui re. M. Swisher raised the followng

| SSUE |

THE TRI AL COURT ERRED | N DENYI NG DEFENDANT' S
MOTI ON TO SUPPRESS THE SKI NMASK RECOVERED
FROM A CLOSED BOX LOCATED IN A CLCSET I N THE
BEDROOM OF THE DEFENDANT'S MOTHER S HOME
WHERE HE RESI DED

| SSUE | |

THE TRIAL COURT ERRED IN FIND NG AS AN
AGGRAVATI NG Cl RCUMSTANCE, THAT THE CAPI TAL
FELONY WAS COMWM TTED IN THE COURSE OF A
KI DNAPPI NG

ei ght



| SSUE |11

THE TRIAL COURT ERRED |IN |NSTRUCTING THE
JURY AND  FI NDI NG AS AN  AGGRAVATI NG
Cl RCUMSTANCE, THAT THE CAPITAL FELONY WAS
COW TTED FOR THE PURPCSE OF AVA DI NG ARREST

| SSUE |V

THE TRIAL COURT ERRED IN FIND NG AS AN
AGGRAVATI NG Cl RCUMSTANCE,  THAT THE MJRDER
WAS ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL

| SSUE V

THE TRIAL COURT ERRED |IN | NSTRUCTING THE
JURY AND  FI NDI NG AS AN  AGGRAVATI NG
Cl RCUMSTANCE, THAT THE MJRDER WAS COWM TTED
IN A COLD, CALCULATED, AND PREMEDI TATED
MANNER

| SSUE VI

THE TRIAL COURT ERRED BY REJECTING THE
REQUESTED M TI GATI ON | NSTRUCTI ON AND BY NOT
CONSI DERING THAT THE CAPACITY OF THE
DEFENDANT TO APPRECI ATE THE CRIM NALITY OF
H S CONDUCT OR TO CONFORM HI' 'S CONDUCT TO THE
REQUI REMENTS  OF LAW WAS  SUBSTANTI ALLY
| MPAI RED

| SSUE VI |

THE TRIAL COURT ERRED IN ADM TTING OVER
OBJECTI ON  ANTI Cl PATORY REBUTTAL  TESTI MONY
THAT THE DEFENDANT WOULD CALL A PSYCHI ATRI ST
TO TESTIFY WHEN THE DEFENSE DI D NOT CALL A
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PSYCH ATRI ST TO TESTIFY CONCERNI NG WHETHER
THE DEFENDANT ACTED UNDER EXTREME DURESS OR
UNDER THE SUBSTANTI AL DOM NATI ON OF ANOTHER
PERSON

| SSUE VI I |
THE TRIAL COURT ERRED IN NOT FIND NG THAT

THE DEFENDANT'S AGE AT THE TIME OF THE
OFFENSE WAS A M Tl GATI NG FACTOR

This Court affirmed the convictions and sentences.
Petitioner then filed a petition for wit of certiorari to the
United States Suprene Court, challenging the adm ssion of the
ski mask and the adequacy of this Court’s appellate review on
proportionality. H's petition was denied on February 23, 1987

Cooper v. Florida, 479 So. 2d 1101 (1987).

Cooper pursued postconviction relief, and after conducting
an evidentiary hearing, the lower court concluded that Cooper
had failed to substantiate his clains. Relief was denied and

the appeal is pending before this Court in Cooper v. State, Case

No. SCO1-2285. The instant habeas petition was tinely filed
contenporaneously with the initial brief in the direct appeal of

the denial of postconviction relief.



ARGUMENT

CLAIM |
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIM THAT THE TRIAL
COURT ERRED IN DENYING THE MOTION TO
CONTI NUE THE PENALTY PHASE.

Most of Cooper’s petition is devoted to allegations that he
was denied the effective assistance of appellate counsel. Such
a claimrequires an evaluation of whether counsel’s performance
was so deficient t hat it fell outside the range of
professionally acceptable performance and, if so, whether the

deficiency was so egregious that it underm ned confidence in the

correctness of the result. Thonpson v. State, 759 So. 2d 650

660 (Fla. 2000); G oover v. Singletary, 656 So. 2d 424, 425

(Fla. 1995); Byrd v. Singletary, 655 So. 2d 67, 68-69 (Fla.

1995), cert. denied, 516 U S. 1175 (1996). A review of the

record in this case denonstrates that neither deficiency nor
prej udi ce has been shown by Cooper.

Cooper’s first argunent is based on his appellate counsel’s
failure to raise an issue regarding the trial court’s denial of
his notion for continuance, prior to the sentencing proceeding
on March 14, 1983 (DA. V4/391-396). The record reflects that,
at the beginning of a joint sentencing hearing for both Cooper
and J.D. Walton, about two nonths after the jury recommendations
had been returned against Cooper, the prosecutor notified the
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court of a potential deal offered to codefendant Jeff MCoy (DA
V4/ 391-393). Counsel for Cooper requested a continuance in
order to explore the possibility that MCoy may have sone
information that mght assist the court with sentencing (DA
V4/ 393) . The defense had been given provided copies of MCoy’'s
taped statenment nonths earlier, and the State did not intend to
use McCoy as a witness in the Cooper penalty phase; on these
facts, the trial court denied the notion to continue (DA
V4/ 396) .

Cooper’s petition offers no basis for relief; this issue
woul d not have been successful if argued in Cooper’s direct
appeal. The relevant question is whether the trial judge abused
his discretion in denying the notion to continue. Scott v.
State, 717 So. 2d 908 (Fla. 1998). No abuse of discretion has
been shown on the facts of the instant case. Contrary to
Cooper’s assertions, the State did not first make MCoy
avai l able and then wthdraw him as a wtness; the record
reflects that McCoy had never been available at that tinme (DA
V4/ 391- 396) . In addition, MCoy's ultimate testinony in the
Royal case, which Cooper uses to support his claim that MCoy
could have provided additional mtigation for Cooper, was not
available at the tine of Cooper’s direct appeal. This case did

not involve the “haste” in sentencing which mght lead to



finding an abuse of discretion. Absent sone abuse, this issue
had no nerit, and therefore counsel was not ineffective for

failing to present this claim Mendyk v. Dugger, 592 So. 2d

1076, 1081-82 (Fla. 1992) (rejecting claim of ineffective
assi stance of counsel where defendant failed to denpnstrate an

abuse of discretion); Goover, 656 So. 2d at 425; Chandler v.

Dugger, 634 So. 2d 1066, 1068 (Fla. 1994) (failure to raise
nonnmeritorious issues is not ineffective assistance of appellate
counsel). On these facts, Cooper is not entitled to habeas

relief.

CLAIM I
APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAILING TO RAISE A CLAIM OF | MPROPER
CONSI DERATI ON OF COOPER S LACK OF REMORSE.

Cooper next alleges that his appellate attorney failed to
raise allegations relating to the alleged consideration of |ack
of renorse as an inproper, nonstatutory aggravating factor. The
record reflects that no inproper evidence of Cooper’s |ack of
renmorse was admtted or argued at his penalty phase. Al t hough
Cooper asserts that Skalnik’'s testinony about Cooper’s deneanor
suggested that Cooper was not renorseful, Skalnik hinself never

made any reference to “renorse” (DA, V11/1431-1459). Hi s

testi nony about Cooper’s deneanor, and Cooper’s braggi ng about



the offense, was relevant to rebut the mtigation argued by the
def ense based on Cooper’s age and supposed dom nation by Walton
during these nurders. It also corroborated Skalnik’s
description of the circunstances of Cooper’s statenments, which
was called into question at the trial as it has been in
postconviction. The State never argued for the jury to consider
any lack of renorse as part of its presentation of aggravating
factors.

Cooper quotes from the sentencing order to suggest that the
trial court inproperly found lack of renorse as an aggravating
factor, but the quote was taken from the part of the order
di scussing Cooper’s mtigation of “any aspect of the defendant’s
character” (Petition, p. 11; DA V2/248). This denonstrates
that, to the extent that the judge may have considered any | ack
of renorse, it was only used as a way to rebut Cooper’s
mtigation. Testinony relating to Cooper’s lack of renorse
could have been admtted to refute Cooper’s presentation of
renmorse during the mtigation phase of the trial. Cooper
specifically admtted a letter, witten by Cooper to his buddy
Jeff MCoy, which expressed sorrow about the nmess they were in
(DA. V11/1481-87). The State would have been entitled to rebut
this evidence with any testinony denonstrating that Cooper had

no renorse.



Thus, Cooper’s allegations in this claim are not supported
by the record. No inproper testinmony or argunent has been
identifi ed. Had counsel raised an issue of Skalnik' s testinony
about Cooper’s deneanor, he would not have obtained any relief.
Cooper has failed to show any deficiency in his appellate
counsel s’ performance regarding any possible claim relating to
his current allegations that the sentencers in his case
i nproperly considered |ack of renorse as an aggravating factor

No habeas relief is warranted.

CAMIIL
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIM OF PROSECUTORI AL
M SCONDUCT.

Cooper next alleges that his sentences were tainted by
prosecutorial m sconduct. Once again, this claim would have
been both procedurally barred and without nmerit if it had been
raised in Cooper’s appeal. Specifically, Cooper challenges
statenments from the prosecutor’s closing penalty phase argunent,
claimng that the prosecutor inproperly discussed the |ack of
mtigating evidence that had not been presented.

As Cooper admts, there was no objection to prosecutor’s

argunent as now challenged. It is well established that counse

will not be deened ineffective for failing to raise clains
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pertaining to prosecutorial arguments which were not objected to

at trial, Ferquson v. Singletary, 632 So. 2d 53, 58 (Fla. 1993);

Kelley v. Dugger, 597 So. 2d 262, 263 (Fla. 1992); or any claim

that was not preserved for review Kokal v. Dugger, 718 So. 2d

138, 142-143 (Fla. 1998).

In addition, this issue would not have been successful if
argued in Cooper’s direct appeal, as no inproper comments have
been identified. A review of the prosecutor’s closing argunent,
as a whole, denonstrates that the State properly discussed the
aggravating and mtigating factors, and reviewed the testinony
offered in support of both. Cooper has failed to show that any
m sconduct occurred.

Even if the prosecutor’s comments in this case were deened
to be inproper, such coments are not reversible error, |let
al one fundanental, where the remarks did not becone a feature of

the trial. See Sins v. State, 602 So. 2d 1253, 1257 (Fla. 1992)

(rejecting claim of ineffective assistance of counsel for

failure to object to Golden Rule violation), cert. denied, 506

U S 1065 (1993); Bertolotti v. State, 476 So. 2d 130, 133 (Fla.
1985) (prosecutor’s penalty phase closing argunment not egregious
enough to warrant new sentencing). In order to constitute
fundanental error, the prosecutor’s statenents had to “reach

down into the validity of the trial itself to the extent that a
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verdict of gquilty could not have been obtained wthout the

assi stance of the alleged error.” State v. Delva, 575 So. 2d

643, 644-45 (Fla. 1991), quoting Brown v. State, 124 So. 2d 481,

484 (Fla. 1960). The conpl ai ned-of comments herein clearly did

not neet this standard. See Crunp v. State, 622 So. 2d 963, 972

(Fla. 1993) (prosecutor’s coments, including a narrative to
gain synpathy for the victim not so outrageous as to taint the

jury recomrendation); Jones v. Wainwight, 473 So. 2d 1244,

1245 (Fla. 1985) (rejecting ineffective assistance of appellate
counsel claim based on failure to challenge prosecutoria
comments). This was a deplorable offense involving five strong
aggravating circunstances and no mtigating factors. The
recommendations of death <could surely have been obtained,

foll owed, and upheld on appeal w thout the chall enged coments.

On these facts, counsel cannot be deened ineffective for
failing to raise an issue challenging the prosecutor’s closing
ar gunent . The issue would have been both barred and w thout

merit, as no prosecutorial m sconduct has been shown.

CAMIV
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR

FAILING TO RAISE A CLAIM [INVOLVING THE
FI LI NG OF THE SENTENCI NG ORDER

12



Cooper next alleges that his appellate attorney should have
rai sed several issues involving the filing of the sentencing
or der. The record reflects that the court held a sentencing
hearing on March 14, 1983, and after considering the evidence
and argunent presented, the court orally announced that each
aggravating factor submtted to the jury had been proven, and
that the mtigating factors had been considered but that there
were no mtigating factors that outweighed the aggravation,
either separately or in toto (DA V4/467-68). The court
indicated at the tinme that its findings would be reduced to
witing, and on My 30, 1984, nonths before the record was
certified for appeal in this case, a detailed witten order was
filed (DA. V2/243-248).

Cooper now clainms that the |ack of contenporaneous witten
order, filed at the tine that sentence was pronounced, should
have been alleged as error in his direct appeal. Cooper cl ai ns
that, since such a claim was successful in his codefendant’s

case, Van Royal v. State, 497 So. 2d 625 (Fla. 1986), he would

have had his death sentences reduced to life had this argunent
been presented.

Cooper’s claimis without nerit. The significant factors
noted in Van Royal to conpel the granting of relief in that case

are not present in the instant case. For exanple, in Van Roya

13



the trial judge mde no oral findings at all, but nore
inportantly, the witten order ultimately rendered in Van Roya
was not filed until a year and a half after the commencenent of
the appeal, and six nonths after the record had been certified.

The Van Royal Court recognized that witten orders were

sonetinmes not entered until “after” the oral sentence had been
pr onounced, noting that there was no problem wth that
procedure, “[p]Jrovided this is done on a tinely basis before the
trial court loses jurisdiction.” 497 So. 2d at 628.

It was not until after Cooper’s appeal that the |aw was
clarified to require, prospectively only, that the sentencing
order be filed contenporaneously with the oral pronouncenent of

sent enci ng. See G ossman v. State, 525 So. 2d 833, 841 (Fla

1988). Relief on this issue was denied on the sane facts

presented herein in Gossman, as well as in Miehlenan v. State,

503 So. 2d 310, 317 (Fla. 1987). These cases denonstrate that
Cooper woul d not have benefitted fromraising this claimin his
di rect appeal .

Cooper also suggests that the sentencing order rendered in
this case was deficient because the drafting of the sentencing
order was inproperly delegated to the State Attorney’'s Ofice
Cooper bases this claim on the fact that his sentencing order

was “simlar” to the one filed in Van Royal’s case, and on an
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affidavit filed by his appellate attorney acknow edging that it
was “conmmon know edge and practice” for the State Attorney’s
Ofice to draft the findings. These assertions are insufficient
to establish that the State Attorney’s Ofice had any
involvenent in the drafting of the sentencing order in this
case. | ndeed, Cooper seens to acknowl edge that his facts are
insufficient, as he suggests that appellate counsel should have
at least filed a notion to relinquish jurisdiction for a
determ nation as to whether any inproper del egation had occurred
(Petition, p. 17).

Cooper has not offered a sufficient claim for his attorney
to have presented on appeal. The record on appeal did not
reflect that the sentencing order had been drafted by the State
Attorney’'s Ofice, so there was no basis for such an appellate
argunment. This necessarily required the devel opnent of facts at
an evidentiary hearing, and even if jurisdiction had been

relinqui shed, the question m ght not be resolved. See N xon v.

State, 572 So. 2d 1336, 1340 (Fla. 1990) (remanding for an
evidentiary hearing on sane claim and then declining to address
i Ssue, identifying 1issue as one nore appropriate for

postconviction), cert. denied, 502 US. 854 (1991). At any

rate, Cooper nmade no attenpt to develop this claim factually in
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hi s postconviction proceeding, and no basis for relief has been
offered in this petition.

Cooper’s final allegation within this claimis that counsel
should have asserted an issue regarding the trial «court’s
failure to separate its findings as outlined for each victim
He clainms that sone factors may have only applied to one victim
and therefore the entire sentencing order nust be vacated.

Cooper has not offered any legal authority to denonstrate
that he would have received any relief had this issue been
presented in his appeal. He has not cited any case law to
establish that the sentencing order rendered in his case was
i nsufficient. At the nost, presumably, his case may have been
remanded for a new sentencing order, and clearly the sane
sentences woul d have been i nposed. Since any possible error in
this regard would clearly be harm ess, no basis for a finding of
i neffective assistance of appellate counsel has been offered in

this claim

CLAIM V
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIM THAT THE PENALTY
PHASE JURY | NSTRUCTI ONS DEFI NI NG AGGRAVATI NG
FACTORS WERE UNCONSTI TUTI ONALLY VAGUE.
Cooper next asserts that appellate counsel should have
chal l enged the adequacy of the jury instructions defining the
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aggravating factors. This Court has repeatedly rejected such
claims where, as here, no issue was preserved for appellate

revi ew. Byrd, 655 So. 2d at 69; Hardwi ck v. Dugger, 648 So. 2d

100, 106 (Fla. 1994). The record in the instant case reflects
that this claim was not preserved for review, although counsel
objected to the giving of sone instructions as unsupported by
the evidence, there was no objection on vagueness grounds and
the defense did not offer its own instruction to clarify the

definitions. Harvey v. Dugger, 656 So. 2d 1253, 1258 (Fla.

1995); Beltran-Lopez v. State, 626 So. 2d 163 (Fla. 1993),

cert. denied, 511 U S. 1115 (1994). Furthernore, this Court has

rejected the failure to raise this claim as a basis for
i neffective assistance of appellate counsel because, prior to

Espinosa v. Florida, 505 U S 1079 (1992), the claim would have

been rejected, even if raised. Doyle v. Singletary, 655 So. 2d

1120, 1121 (Fla. 1995); Lanbrix v. Dugger, 641 So. 2d 847, 849

(Fla. 1994); Henderson v. Singletary, 617 So. 2d 313, 316-17

(Fla. 1993). Thus, the failure to raise this issue at the tine
of Cooper’s 1986 appeal did not constitute ineffective

assi stance of appellate counsel.
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CLAIM VI
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIMS REGARDI NG THE
CONSI DERATI ON OF M Tl GATI ON AND
PROSECUTCORI AL COVMENT ABOUT SYMPATHY.

Cooper’s next allegation again attacks counsel’s failure to
raise an issue of prosecutorial msconduct with regard to the
State’s penalty phase closing argunent. As with the prior claim
presented on this basis, any possible argunent related to the
prosecutor’s comments would have been found procedurally barred
and wi thout nerit. Thus, no ineffective assistance of counsel
i s denonstrat ed.

Cooper’s primary argunent asserts that the prosecutor
inproperly told the jury that they should not consider synpathy
in their penalty recommendation, and inproperly recited his

personal beliefs about the mtigating evidence that had been

present ed. A review of the closing argunent, in context, fails

to support any claimof inproper statenents. Ford v. State, 802
So. 2d 1121 (Fla. 2001). QO her cases denonstrate that this
Court has routinely denied relief on comments nobre egregious

than those challenged in this case. Conpare Knight v. State,

746 So. 2d 423, 433 (Fla. 1998) (inproper comments about the
value of defendant’s and victins’ |ives not egregious enough to

warrant voiding the entire proceeding); Chandler v. State, 702

So. 2d 186, 201 (Fla. 1997) (prosecutor’s comments that Chandl er

18



and his counsel were thoughtless and petty, that counsel engaged
in “cowardly” and *“despicable” conduct and Chandler was
“mal evolent” were not so prejudicial as to vitiate the entire

trial), cert. denied, 523 U S. 1083 (1998); Davis v. State, 698

So. 2d 1182, 1192 (Fla. 1997), cert. denied, 522 U S 1127

(1998) (rejecting claim “that the prosecutor inproperly msled
the jurors into believing that they should not be swayed by any
synpat hy”) . Thus, when the allegations of ©prosecutoria
m sconduct from the State’'s penalty phase argunent are
considered, no error has been denonstrated. Any inpropriety in
any of the challenged remarks discussed in this issue could not
have affected the ultimate result. This Court has denied relief
in a nunber of cases with conmments nore questionable that those
presented herein, with death sentences inposed on |ess
aggravating and involving nore mtigation, and a closer jury

recommendati on for death. See Reese v. State, 694 So. 2d 678

685 (Fla. 1997) (no error in prosecutor’s use of story about a

“cute little puppy” that “grew into a vicious dog”); Jackson v.

State, 704 So. 2d 500, 507 (Fla. 1997) (no error in claimthat
prosecutor encouraged juror to send |law and order nessage to the

comunity). No relief is warranted.
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CLAIM VI I
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAI LING TO RAISE A CLAIM THAT THE ADM SSI ON
OF VICTIM | MPACT EVI DENCE RENDERED COOPER S
SENTENCE UNCONSTI TUTI ONAL.

Cooper’s next allegation attacks counsel’s failure to raise
an issue as to the admssion of wvictim inpact evidence.
Specifically, Cooper clains that the adm ssion of the 911 tape
of Chris Fridella s phone call after the nurders was evidence
“from a victinf and therefore inproper. Once again, no
objection preserved this issue for appellate review, and it is
wel | established that appellate counsel cannot be deened to have

been ineffective for failing to raise a claim that was not

preserved for review Kokal v. Dugger, 718 So. 2d 138, 142-143

(Fla. 1998).

In addition, this issue would not have been successful if
argued in Cooper’s direct appeal. The 911 tape was obviously
relevant and was not offered to inflame the jury. It was not
excl udabl e sinply because one of the voices recorded belonged to
the child victim who was not killed in the episode. No | ega
authority indicating that this tape should not have been
admtted on this basis has been offered. Once again, no habeas

relief is warranted.
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CLAIM VI

FLORIDA'S DEATH PENALTY STATUTE 1S NOT
UNCONSTI TUTI ONAL

Cooper’s next allegation does not offer a claim of
i neffective assistance of counsel, but attacks the validity of
Florida’s death penalty statute as applied in his case. Cooper

relies on Apprendi v. New Jersey, (2001), to suggest that

Florida’s statute 1is unconstitutional. This argunent is
procedurally barred; it is not offered as a claimof ineffective
assistance of counsel, and there is no indication that this
issue was presented earlier. This Court has consistently
rejected the application of Apprendi in Florida, and has
rejected the failure to present this issue on direct appeal as
a basis for ineffective assistance of appellate counsel. Brown

v. State, 800 So. 2d 223 (Fla. 2001). MIls v. State, 786 So.

2d 532, 536-38 (Fla.), cert. denied, 121 S. C. 1752 (2001).

Thus, no habeas relief is warranted.

CLAIM | X
APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIM OF A CALDWELL
VI OLATI ON
Cooper’s next allegation attacks counsel’s failure to raise
an issue on appeal that the jury' s sense of responsibility was

unconstitutionally dimnished by the prosecutor’s comments in
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violation of Caldwell v. Mssissippi, 472 U S. 320 (1985). Once

again, this claim would have been both procedurally barred and
without nerit if it had been raised in Cooper’s appeal. No
legitimate claim of error regarding the coments chall enged
coul d have been argued on appeal.

This claim was wthout nerit since the jury's role was

properly described by the prosecutor and the judge. Archer v.

State, 673 So. 2d 17, 21 (Fla.), cert. denied, 519 U S. 876

(1996) (Florida standard jury instructions adequately describe

role to jury); Johnson v. State, 660 So. 2d 637, 647 (Fla.

1995), cert. denied, 517 U S. 1159 (1996); Hunter v. State, 660

So. 2d 244, 253 (Fla. 1995), cert. denied, 516 U S. 1128 (1996);

Fotopoulos v. State, 608 So. 2d 784, 794, n. 7 (Fla. 1992),

cert. denied, 508 U S 924 (1993). Clains identical to the one

presented herein have been repeatedly rejected. Johnston v.

Dugger, 583 So. 2d 657, 662-663, n. 2; Rose v. State, 617 So
2d 291, 297 (Fla. 1993). Cooper has not offered any authority

to the contrary, and relief is not warranted on this basis.

CLAIM X

APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE A CLAIM THAT THE JURY
INSTRUCTION  ON MAJORITY VOTE VI OLATED
COOPER S CONSTI TUTI ONAL RI GHTS.
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Cooper’s next allegation attacks counsel’s failure to raise
an issue as to the jury instructions suggesting that a majority
vote was necessary for its sentencing reconmendation. Thi s
claim woul d al so have been procedurally barred and neritless if
presented on appeal, and no basis for finding counsel
ineffective for failing to present this issue has been offered.
The record reflects that the jury was specifically told that if
“six” or nore jurors recomended a sentence of life, this would
constitute a |life recommendation (DA. V11/1609). Once again,

Cooper has cited no legal authority which conpels relief in this

case, and no habeas relief is warranted.

CLAI M XI
THE JURY I NSTRUCTION G VEN TO COOPER S JURY
DI D NOT UNCONSTI TUTI ONALLY SHI FT THE BURDEN
OF PROCF
Cooper next alleges that his jury instructions inproperly
shifted the burden of proof. This claim was not preserved for
appellate review as Cooper is not challenging the denial of a
particul ar requested instruction. Furthernore, this Court has

repeatedly recognized that the burden shifting claimis wthout

merit. Freeman v. Singletary, 761 So. 2d 1055, 1072 (Fla.

2000); Denps v. Dugger, 714 So. 2d 365 (Fla. 1998); Shellito v.

State, 701 So. 2d 837 (Fla. 1997). Counsel cannot be deened
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ineffective for failing to raise a barred, neritless claim

Thus, no habeas relief is warranted.

CLAIM XI I
COOPER' S DEATH SENTENCE 1S NOT | MPROPER OR
UNCONSTI TUTI ONAL DUE TO THE LENGTH OF TI ME
COOPER HAS BEEN ON DEATH ROW
Cooper’s last allegation attacks his sentence on the basis
of the difficult time he has had to endure while waiting for his
death sentence to be carried out. Cooper’s suggestion that
he cannot be executed because of the length of tinme that he has
spent on death row has been consistently rejected by this Court

as well as the United States Suprene Court. Cooper cites no

authority for rejection of the clear precedent for denying his

claim See Rose v. State, 787 So. 2d 786 (Fla. 2001); Booker v.

State, 773 So. 2d 1079, 1096 (Fla. 2000); Knight v. State, 746

So. 2d 423, 427 (Fla. 1998), cert. denied, 120 S. Ct. 459

(1999); Elledge v. State, 706 So. 2d 1340, 1342, n.4 (Fla.

1997);, H tchcock v. State, 673 So. 2d 859, 863 (Fla. 1996);

Hitchcock v. State, 578 So. 2d 685 (Fla. 1990).

If this court were to vacate a death sentence nerely because

of a delay caused by a defendant exercising his constitutiona
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rights, it would be the convicted felon controlling the judicia
process, not the courts. Through no fault of its own, the State
could be deprived of a |awful sentence. Accordingly, this Court
must find that Cooper’s constitutional rights have not been

violated and deny relief on this issue.
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VWHEREFORE, Respondent respectfully requests that this
Honorable Court DENY the Petition for Wit of Habeas Corpus
filed in this case.
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