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PRELI M NARY STATEMENT

Article I, section 13 of the Florida Constitution
provides: “The wit of habeas corpus shall be grantabl e of
right, freely and without cost.” This petition for habeas
corpus relief is being filed in order to address substanti al
clainms of error under the Fifth, Sixth, Ei ghth and Fourteenth
Amendnents to the United States Constitution. These clains
denonstrate that M. Banks was deprived of the right to a fair
and reliable and individualized sentencing proceeding that the
proceedi ngs resulted in his death sentence viol at ed
fundanmental, constitutional inperatives. G tations shall be
as follows: The record on appeal concerning the original court
proceedings will be referred to as the letter, R followed by
t he appropriate page nunbers. The post-conviction record on
appeal will be referred to as the letter conbination, PCR-,

foll owed by the appropriate volune and page nunbers.
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| NTRODUCTI ON

Significant errors which occurred at M. Banks capital
sentencing were not presented to this court on direct appeal
and preserved for federal habeas review due to ineffective
assi stance of appellate counsel.

The i ssue which appel |l ate counsel negl ected, denonstrates
t hat counsel’ s performance was deficient and that these
deficiencies prejudiced M. Banks

This petition presents a question that was not ruled on
in direct appeal, but should be revisited in |ight of
subsequent case law or in order to correct error in the appea
process that denied fundanental constitutional rights. This
petition will denonstrate that M. Banks is entitled to habeas

relief.



JURI SDI CTI ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla.R App.P. 9.100(a).
See Art. I, Sec. 13, Fla. Const. This Court has origina
jurisdiction pursuant to Fla. R App.P. 9.030(a)(3) and Art.
V, sec. 3(b)(9), Fla. Const. The Petition presents
constitutional issues which directly concern the judgnment of
this court during the appellate process and the legality of
M. Bank’s sentence of death.

Jurisdiction in this action lies in Court, see, e.qd.,

Smth v. State, 400 So. 2d 956, 960, (Fla. 1981), for the

fundanmental constitutional errors challenged herein arise in

the context of a capital case in which this Court heard and

denied M. Banks’ direct appeal. See, WIlson v. Wiinwight,
474 So. 2d 1162, 1163 (Fla. 1985).

This Court has the inherent power to do justice. The
ends of justice call on this Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clains involving fundanent al

constitutional error. See, Pal nes v. Wainwight, 460 So. 2d

362( Fla. 1984). The Court’s exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional
errors such as those herein pled, is warranted in this action.
As the petition shows, habeas corpus relief would be nore than
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proper on the basis of M. Banks’ claim



GCROUNDS FOR HABEAS CORPUS RELI EF
By his Petition for Wit of Habeas Corpus, M. Banks
asserts that his sentence of death was obtained and then
affirmed during this Court’s appellate review process in
violation of his rights as guaranteed by the Fifth, Sixth,
Ei ghth and Fourteenth Amendnents to the United States
Constitution and the correspondi ng provisions of the Florida

Consti tution.



PROCEDURAL HI STORY

On Cctober 2, 1992, the Petitioner was indicted by a
Gadsden County, Florida Grand Jury and charged with the
followng crines: Count |, First degree nurder in that on or
about Septenber 24, 1992, Defendant, Chadw ck Banks, did
unlawful Iy kill a human bei ng, Sandra Banks, by shooting with a
firearm Count |1, on or about Septenber 24, 1992, Defendant,
Chadw ck Banks, did unlawfully kill a human bei ng, Ml ody
Cooper, by shooting with a firearm Count 111, on or about
Sept enber 24, 1992, Chadw ck Banks, did unlawfully commt a
sexual battery on Mel ody Cooper, a person |less than twelve
years of age. On Novenber 5, 1992, trial counsel for
def endant, Steven Seliger, filed a Mdtion for Finding of Fact
by the Jury. On Novenber 17, 1993, the governnent filed its
Response. The trial court did not require findings of fact by
the jury in their deliberation on March 18, 1994.

On March 13, 1994, Petitioner, Chadw ck Banks, changed his
plea fromnot guilty to a plea of no contest as to Count |, the
first degree nmurder of Cassandra Banks, and Count Il1l, the
sexual battery of Mel ody Cooper, wth an agreed upon life-
sentence in prison with a twenty-five year, mni num mandatory
period. Petitioner also pled no contest to Count |1, the

mur der of Mel ody Cooper, w thout an agreenent as to what the



sentence would be on that count. The trial court adjudicated
defendant guilty on that date.

On March 13, 1994, jury selection for the penalty phase of
the trial commenced.

A penalty phase proceeding followed jury selection per the
provi sions of section 921.141, Fla. Stat. On or about March
17, 1994, the jury, by a vote of nine-to-three, recommended the
death sentence as to the first degree nmurder in Count Il as to
Mel ody Cooper (T-899). The trial court followed the jury’s
advi sory recommendation and on April 18, 1994, sentenced Banks
to death for the nurder of Mel ody Cooper under the provisions
of section 75.082, Fla. Stat. (T-944-957). The trial court, on
the sane date, sentenced Banks to life in prison on the
remai ni ng counts. Thus, as to each count, the defendant was
sentenced as foll ows:

Count 1: Life in prison, wwth a m ni num
mandat ory sentence of 25 years;
Count I1: Deat h;
Count I11: Life in prison, with a
m ni mum mandatory sentence
of 25 years.
The death sentence is the only sentence under attack by this

Mbt i on.



The trial judge inposing the sentence was the Honorable
Wlliam Gary, G rcuit Judge, Second Judicial Crcuit of
Fl ori da.
Petitioner filed a Notice of Appeal was filed on April 29,
1994 (R 207). There was a direct appeal of the judgnent
and sentence to the Suprene Count of Florida in Case No.
83,774. Petitioner was represented by Teresa Sopp of
Jacksonville, Florida. The appeal was denied and the

def endant’ s judgnent and sentence affirnmed on August 28, 1997.

See Banks v. State, 700 So. 2d 363 (Fla. 1997). Rehearing was
deni ed on Cctober 13, 1997. The mandate was issued on
Novenber 13, 1997.

Petitioner then filed a tinmely Petition for Wit of
Certiorari in the United States Suprene Court, but the
Petition was denied on March 23, 1998. A Mdtion for Post-
conviction Relief was filed in the Crcuit Court on June 10,
1999. A hearing was held before the Honorable WIIliamL.
Gary, Crcuit Judge, in and for Gadsden County, Florida, on
Novenber 15, 2000.

An Order was entered denying the Mtion for Post
Conviction Relief on April 30, 2001. Petitioner filed a
Noti ce of Appeal of the Order denying Post-conviction Relief

on May 10, 2001. On Septenber 13, 2001, this Court entered an



Order directing Appellant’s Brief to be served on or before
January 11, 2002. This original Petition for Habeas Corpus
relief is filed sinultaneously with Bank’s Initial Brief in

Case No. SC01-1153.



CLAI M |
The Florida Death Sentencing statute as applied is
unconstitutional under the Fifth, Sixth, E ghth and
Fourteenth Anendnents to the United States
Constitution and correspondi ng provisions of the
Fl orida Constitution.

A Apprendi v. New Jersey, 120 S. Ct. 2348 (2000),

is a fundanental change in | aw

On Novenber 5, 1992, trial counsel for defendant, Steven
Seliger, filed a Mdtion for Finding of Fact by the Jury. On
Novenber 17, 1993, the governnent filed its Response (R 111-
112). The trial court did not require findings of fact by the
jury in their deliberation on March 18, 1994.

Chadwi ck Banks’s jury nade a general recomrendati on of
death by a vote of nine to three. Because the jury was not
required to makes specific findings of fact as to aggravation
and mtigation, neither the trial court nor this Court, on
appel l ate review, have any basis for reviewi ng the propriety
of the findings the jury relied upon in comng to its verdict
of death

Petitioner submts that this lack of specificity by the
jury in determning the facts which control the outcone of the

sentencing procedure in his case is contrary to the due



process requirenents of the United States constitution as
applied to the states in the recently announced cases of U. S.
v. Jones, 526 U. S. 227 (1999) and Apprendi v. New Jersey, 120
S.Ct. 2348 (2000). In Jones v. United States, supra, the
United States Suprenme Court held, “under the due process
clause of the Fifth Amendnent and the notice and jury
guarantees of the Sixth Amendnment, any fact (other than prior
conviction) that increases the maxi mumpenalty for a crinme
must be charged in an Indictnent, submtted to a jury, and
proven beyond a reasonabl e doubt. Jones, supra, 526 U.S. 243,
note 6. Subsequently, in Apprendi v. New Jersey, the court
hel d that the Fourteenth Amendnent affords citizens the sane
protection under state law. 1d. at 2355.

In Apprendi, the issue was whether a New Jersey hate
crime sentenci ng enhancenent, which increased the puni shnent
beyond the statutory maxi num operated as an el enent of an
offense so as to require a jury term nation beyond a
reasonabl e doubt. 1d. at 2365. “[T]he relevant inquiry here
is not one of form but of effect— does the required finding
expose the defendant to a greater punishnent than that
required by the jury's guilty verdict?” 1d. at 2365.
Applying this test, it is clear that aggravators under the
Florida death penalty sentencing scheme are arguably el enents

10



of the of fense which nust be charged in the indictnent,
submtted to a jury during guilt phase and proven beyond a
reasonabl e doubt by unani nous verdict. Under the 8 775.082,
Fla. Stat. (1993) and 8§ 921. 141, the state nust prove at | east
one aggravating factor in the separate penalty phase
proceedi ng before a person convicted of first degree nmurder is
eligible for the death penalty. State v. D xon, 283 So. 2d
1,9 (Fla. 1973);, § 775.082, Fla. Stat. (1994);
8921.141(2)(a), (3)(a), Fla. Stat. (1994). Thus, Florida

capi tal defendants, such as Chadw ck Banks, are not eligible
for the death sentence sinply upon a conviction of first
degree nmurder. Appellant only becane eligible for the death
sentence upon a finding by a judge that the aggravation
out wei ghed the mtigation. It is only the judge who nmakes the
specific finding that the aggravati on outwei ghed the
mtigation and i nposes death. Here, the jury nmade a general
recommendati on, but we do not know which aggravating factors
to which the jury attached wei ght and those which they
ignored. This is particularly inportant where, in a case such
as this, where trial counsel noved for specific findings of
fact by the jury and secondly, objected to the jury
instructions on cold, calculated and preneditated a statutory

aggravating factor. This Court, in Banks’s opinion agreed
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that the jury instruction given in his case was an incorrect
statenent of the law. However, this Court concluded that the
i nproper instruction was harmnl ess given the anount of

prenedi tation evidence that was submtted. See Banks v.

State, 700 So. 2d 363, 366 (Fla. 1997). It may be that had
there be specific findings of fact required on each i ndividual
, aggravating factor as Apprendi suggests there should have
been, it may have been shown that this jury found the CCC
aggravator as part of its recomendation of death. W would

t hen not be specul ating on whether they did or they didn't and
whet her the error was harmess or it wasn't harnl ess.

Li kewi se, we cannot know what the jury thought of the other
factors in aggravation or in mtigation. The court is sinply
guessing when it reviews a death sentence under this schene.
In Apprendi, the hate crinme sentenci ng enhancenent was applied
after the defendant was found guilty and increased the
statutory nmaxi mum penalty by up to ten years. Apprendi, at
2341. The Apprendi court clearly dispensed wwth the fiction

t hat such an enhancenent was not an el ement which received

Si xt h Amendnent protections if the sinple enhancenent of a
termof years is “unquestionably of constitutiona
significance.” Apprendi at 2365. Then, the aggravators found

here, in the penalty phase, are clearly of constitutional

12



significance. The aggravators increase the statutory maxi num
penalty fromlife inprisonnment to death. Because the effect
of finding an aggravator by the trial court exposes the
defendant to a greater punishnment than that merely authorized
by the jury' s first degree murder verdict, the aggravator nust
either be charged in the indictnent, submtted to a jury and
proven beyond a reasonabl e doubt as required by Apprendi or
specifically found by a jury because it is defendant’s right
to have the jury make the finding of facts on all things other
than a prior conviction which enhance the statutory maxi num of
his offense. The Florida death penalty schene is
unconstitutional as applied as long as juries are allowed to
make general non-unani nous reconmendati ons of death. No court
has extended Apprendi to capital sentencing schene and the
pl an | anguage of Apprendi in the cases not intended to apply
to capital schemes. However the rationale that death is
different is a slender reed upon which to deny a capital
def endant the protections of the due process requirenents of
the United States Constitution and grant themto the |ess
serious crimnal perpetrator such as Apprendi.

Application of Apprendi to Florida s capital sentencing
schenme woul d be a fundanental change in the law. Petitioner

submts that he should be entitled to the benefit of Apprendi

13



at this tine as the case was decided after his direct appeal
and Petition for Wit of Certiorari to the United States
Suprene Court under the doctrine of Wtt v. State, 387 So. 2d
922, 929, 930 (Fla. 1980). In Wtt, this Court held that
maj or constitutional changes of |aw as determ ned by either
this Court or the United States Suprene Court are cogni zabl e
on post-conviction proceedings. Under Wtt, for a new rule of
law to apply retroactively a three-part test is applied.

First, the newrule nust originate either in the United States
Suprene Court or the Florida Suprene Court. Second, the new
rul e nust constitutional in nature. Third, the new rul e nust
have fundanental significance. Apprendi and the burden it

I nposes upon the state’s sentencing schenes Petitioner also

al l eges that the argunent he advanced in his notion for
factual findings by the jury is akin to the argunent nade in
Apprendi or the position taken by the court in Apprendi and he
had, therefore, properly preserved this issue. Therefore,
Petitioner’s prior presentation of the issue to the trial

court entitles himto the benefit of Apprendi.
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CONCLUSI ON AND RELI EF SOQUGHT

For all of the reasons di scussed herein, M. Banks

respectfully urges this Honorable Court to grant habeas

relief.
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| HEREBY CERTIFY that a true and correct copy of the
foregoing Petition for Wit of Habeas Corpus has been
furnished by United States Mail, first-class postage prepaid,
to Curtis M French, Assistant Attorney CGeneral, Ofice of the
Attorney Ceneral, The Capitol, PL-01 Tall ahassee, FL 32399-

1050, this 11'" day of January, 2002.

GARY L. PRINTY
FLORI DA BAR | D NO. 363014

LAW OFFI CE OF GARY L. PRI NTY

1301 M ccosukee Road

Tal | ahassee, Florida 32308-5068
Tel ephone: (850) 877-7299

FAX: (850) 877-2211

Attorney for Petitioner
Chadw ck D. Banks

16



CERTI FI CATE OF COVPLI ANCE

| certify that this brief conplies with the font

requi renents set forth in Florida Rule of Appellate Procedure

9.210(a) (2).

Couri er New Regul ar

pt .

(Western).

12 pt.

The size and style of type used in this brief is

(Western) and Courier New Italic 12

GARY L. PRI NTY

FLORI DA BAR NO. 363014
Law O fice of Gary L. Printy
1301 M ccosukee Road

Tal | ahassee, Florida 32308-5068
Tel ephone: (850) 877-7299

FAX: (850) 877-2211

Attorney for Appell ant
CHADW CK D. BANKS

17



