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STATEMENT OF THE CASE

Appdlant/Plaintiff, AMERICAN HOME, isseeking to recover damagesinthis
subrogation claim for the loss of its insured’s cargo which was destroyed in a
truck/train collision. Thisappeal arisesfromaMarch 26, 2002 opinion of the United
States Court of Appealsfor the 11" Circuit which certified a question of Floridalaw
to the Florida Supreme Couirt.

PROCEEDINGSIN THE COURT BELOW

TheAppelant/Plaintiff, AMERICAN HOME, fileditsclaimfor damagesagainst
Defendants NATIONAL RAILROAD PASSENGER CORPORATION, CSX
TRANSPORTATION, ROUNTREE TRANSPORT AND RIGGING, and the other
Defendantson September 12, 1994, CaseNo. 94-976-CIV-ORL-18C. (A-3) (R-A-1)
This matter was consolidated with the original lawsuit, NATIONAL RAILROAD
PASSENGER CORPORATION, et al. versus ROUNTREE TRANSPORT, et d.,
CaseNo. 93-01090-CIV-ORL-18 along with approximately onedozen claimsarising
out of this same incident. (A-1-5)

A trial solely ontheissue of liability for the incident was held in November of
1996 and ajury verdict wasrendered on November 21, 1996. (A-1-11) (R-B-1984)

Damagetrialswere set for the personal injury claimantsand on December 1, 1999, a



trial washeld for AMERICAN HOME ASSURANCE COMPANY’ Sdamages. On
July 14, 2000, the Court issued itsFinal Order ontheissueof liability and damagesfor
AMERICAN HOME'S claim. (A-2) Appellant appealed from this Order to the
United States Court of Appeals for the 11™ Circuit. On March 26, 2002 the 11™
Circuit issued an opinion certifying four questions to the Florida Supreme Couirt.

AMERICAN HOME filesthis brief on the first question. (A-1-55)



STATEMENT OF FACTS

Thiscasearisesout of aNovember 30, 1993 collisioninwhichan Amtrak train
(NRPC) moving on the railroad tracks of CSX, hit a tractor-trailer owned by
ROUNTREE TRANSPORT & RIGGING, whose vehicle had become immobilized
on arailroad crossing in the course of transporting an 82-ton generator to a power
plant of the KISSIMMEE UTILITY AUTHORITY, inKissmmee, Florida. (A-6-1)
This crash resulted in numerous personal injury and property damage clamsarising
out of this accident. (A-1-10)

The Appellant/Plaintiff, AMERICAN HOME, isthe subrogated cargo insurer
for Stewart & Stevenson Services, the shipper of the 82-ton turbine generator which
was being transported by ROUNTREE at the time of the accident. The turbinewas
destroyedinthecrash. (A-1-9) (R-A-100-30) AMERICAN HOME paidtheinsurance
claim to Stewart & Stevenson for the loss of cargo. (A-1-10) (R-A-100-16)

Stewart & Stevenson (hereinafter “S& S’) was the manufacturer and seller of
aturbine generator unit. Thisturbine generator unit was sold to General Electric for
$12,219,213. (R-A-100-20) General Electric then sold it to Defendants KUA and
FMPA, in Kisssimmee, Florida. The unit wasto be delivered from Houston, Texasto

the KUA plant near Kissimmee, Florida. (A-1-10) (R-A-1969-2)



S& S hired Woko Transportation for the inland portion of the trip between
Tampaand the KUA plant. (R-A-1967-2) Woko contracted with ROUNTREE to
carry theunit. ROUNTREE hired CSX Railroad personnel to serve as aflagman to
accompany the transporter on the route and across railroad tracks. (R-B-1969-2)

Thevehicle carrying the 82-ton S& S generator was not ableto crossthetracks
at the KUA plant accessroad. It was unable to negotiate the hump in the road on the
railroad tracksand whileattempting to freethetruck, it wasstruck by theNRPC train,
resulting in the destruction of the turbine riding on the truck. (R-B-1969-2) After
paying the claim under the cargo insurance policy for that portion of the shipment
destroyed on the truck, Appellant, AMERICAN HOME, brought this subrogation
action for the loss of the cargo. (R-A-1)(R-A-100-16)

On October 23, 1996, Judge Robert Merhige, avisiting judge from the U.S.
District Court in Eastern Virginia, separated this case into two trialson liability and
damages. (R-B-178). A three-week combined trial for all claimants and defendants
in all the consolidated cases was held on the issue of liability and on November 21,
1996, ajury verdict was entered in favor of the Plaintiffs, finding that the following
Defendantswereliabletothe Plaintiff for thefollowing percentagesof negligence. (A-

3) (R-B-1984)



ROUNTREE TRUCKING 959%

NRPC 08%
CSX 33%
Woko Transportation 0%
Black & Veatch 0%
FMPA 0%
Roy Benton Crain 0%.

The Court in a separate Order on November 20, 1996 granted Stewart & Stevenson
(AMERICAN HOME' Sinsured) and General Electric’ smotionsholding asamatter
of law that Stewart & Stevenson and General Electric had no direct negligence. (A-4)
(A-5) (R-B-1968) (R-B-1969)

The Court on December 3, 1996 granted Defendant Black & Veatch’ smotion,
holding that the transportation of this cargo wasinherently dangerous as a matter of
law and held that Defendants Woko, Stewart & Stevenson and General Electric were
al parties who may properly be held vicariously liable for the negligence of
ROUNTREE. (A-6) (A-7) (R-B-1980-1979) The Court noted that S& S, GE and
Woko wereinnocent partieswho arevicariously liablefor damageswhich arewholly
the fault of ROUNTREE (A-7-20) (R-B-1980-20).

On April 1, 1999 , the Court ordered that ROUNTREE was entitled to a
limitation of liability tothe ($1,000,000) amount of itsinsurance based onthe Stewart

& Stevenson contract with Woko Transportation. (A-8) (R-B-2183)



The District Court then proceeded to the damage phase. On the eve of the
damagetrial Judge JamesWatson, avisiting judge from the Southern District of New
Y ork, held that Appellant/Plaintiff AMERICAN HOME, throughitsinsured Stewart
& Stevenson, would have ROUNTREE’ Snegligenceappliedto AMERICAN HOME
and that AMERICAN HOME would be 41% negligent. (A-2-3) (R-A-99-16)

OnDecember 1, 1999, thetrial washeld ontheissueof AMERICAN HOME'S
damages. (R-A-100) TheCourt directed averdict and held that damageswerefound
in the amount of $4,516.640 as the total damages suffered by AMERICAN HOME
from the crash. (A-2-4) (R-A-100-79)

At the close of trial the Court then determined that this amount would be
reduced by 41% of thetotal amount, asAMERICAN HOME would beheld liablefor
ROUNTREE'S comparative fault, reducing the total amount of damages to
$1,851,822.40. (A-2-4) (R-A-100-79)

The Court further found that ROUNTREE was entitled to its $1,000,000
limitation of liability for itspercentage of the damages, and that DefendantsNRPC and
CSX would receive asetoff of $1,000,000 (paid by ROUNTREE) to their percentage
of damages and they would only have to pay $851,822.40, (A-2-4) (R-A-100-80) or
less than one-half of their combined percent of negligence. Appellant AMERICAN

HOME appealed this Final Judgment.



The 11™ Circuit Court of Appeals affirmed the District Court’s ruling that
AMERICAN HOME had proven damagestotaling $4,546,640.00. (A-1- 30) Thel11®
Circuit further agreed withthe District Court that ROUNTREE’ Snegligenceresulted
from its failure to take special precautions required for transporting an oversized
combustion turbine in a complex, specialy equipped vehicle. The 11" Circuit
affirmed that the transportation of the turbine was inherently dangerous and that
STEWART & STEVENSON could be held vicarioudly liable for ROUNTREE’S
negligence. (A-1-43)

Thefinal issueput beforethe 11™ Circuit by AMERICAN HOME wasthat even
if the transportation of the combustion turbine was an inherently dangerous activity,
AMERICAN HOME should not have been limited in its recovery to 41% of its
damages as it was merely avicarioudy liable party. The 11™ Circuit Found that this

was a matter of Floridalaw and certified this question to this Court. (A-1-55)



SUMMARY OF THE ARGUMENT

AMERICAN HOME ASSURANCE COMPANY isseekingtorecover thefull
extent of itsdamages asdetermined by thetrial court. Asthe subrogeefor Stewart &
Stevenson, AMERICAN HOME claimsthat because Stewart & Stevenson was only
vicarioudy liablefor thecollision, the District Court erred initsapplicationof Florida
comparative law fault principles, as set forth in Florida Statute §8768.81 to reduce
AMERICAN HOME' S damages to only 41% of the total amount.

In November Of 1996, ajury trial washeld in all the consolidated cases which
found that only ROUNTREE, NRPC and CSX were negligent. (A-3-1) The Court
further found that AMERICAN HOME'’ S subrogee, Stewart & Stevenson, had no
negligence as a matter of law. (A-4) (A-5)

Itisthe Appellant/Plaintiff’ scontention that they are entitled to thefull amount
of their damages. Stewart & Stevenson should not be held to be negligent, as Stewart
& Stevenson was found as a matter of law not to be negligent. (A-4) (A-5)

TheDistrict Court found that Stewart & Stevenson wasonly vicarioudly liable
for ROUNTREE' S negligence. (A-2-3) Stewart & Stevenson (and AMERICAN
HOME) were not negligent or at fault for thisloss. The District Court incorrectly
equated vicariousliability with negligence. Under Floridalaw these are not the same

thing. AsStewart & Stevenson was held not to be negligent, and infact held to bean
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innocent party, the negligence of ROUNTREE cannot be applied to Stewart &
Stevenson. This Court has differentiated “fault” from “vicariousliability”. Oneisa
matter of direct participation in anegligent action. The other isliability attributed to
a party based solely on their relationship.

The Court further reduced the amount of the damage award by subtracting
ROUNTREE’'S negligence from AMERICAN HOME'S recovery, and then
subtracting the amount ROUNTREE paid from that portion of the damages which
would be paid by NRPC and CSX. (Essentialy taking the ROUNTREE portion of
thejudgment and subtracting it from NRPC and CSX’ s 41% of damages, essentially
giving CSX and NRPC an approximately 50% discount on their percentage of fault.)
(A-2-4)

Florida Statute 768.81 should not be applied in this manner to reduce

AMERICAN HOME' S damages, as they were not held to be at fault.



ARGUMENT

. SHOULD A VICARIOUSLY LIABLE PARTY
HAVE THE NEGLIGENCE OF THE ACTIVE
TORTFEASOR APPORTIONED TO IT UNDER
FLORIDA STATUTE 768.81 SUCH THAT
RECOVERY OF ITS OWN DAMAGES IS
REDUCED CONCOMITANTLY?

The Appellant/Plaintiff AMERICAN HOME brought its subrogation claim
against the Defendants for destruction of the turbine which was being shipped to the
KUA plant. Thisportion of the shipment wasinnocent cargo and was sitting on the
back of the ROUNTREE transport when it was struck by the NRPC train.

A jury trial was held and based on the jury verdict on the issue of liability, the

Court found that the defendants were negligent in the following percentages.

Rountree Trucking 59%

NRPC 8%

CSX 33%

Woko Transportation 0%

Black & Veatch 0%

KUA 0%

FMPA 0%

Roy Benton Crane 0% (A-3) (R-B-1984)

The Court inits Final Judgment ruled that at the conclusion of thejury trial on
liability of the consolidated action, averdict was entered assessing fault between the
various parties as follows. 59% Rountree; 33% CSX and 8% NRPC. (A-2) (R-B-

2363)
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TheDistrict Court further ruled asamatter of law by Order dated December 3,
1996 that the transportation of the subj ect turbinewasan inherently dangerousactivity
such that al of those entitiesin the chain of responsibility for delivery of said turbine,
that is GE, S& S and Woko were vicariously liable for the 59% negligence assessed
to ROUNTREE by thejury. (A-7) (R-B-1979)

TheDistrict Court further ruled on November 20, 1996 (A-4) (R-B-1968) (R-B-
1969) infavor of General Electric and Stewart & Stevenson granting their motionsfor
judgment as a matter of law on all negligence claims against GE and Stewart &
Stevenson, that there was no “direct negligence’ claims against GE and Stewart &
Stevenson. No evidencewasintroduced by any of the partiesof any act of negligence
that can be said to have proximately caused the collision which is the subject of this
trid. (R-B-1969-6). (The Court in its ruling differentiated between the lack of
negligence and the fact that there may be potential liability under the inherently
dangerous work doctrine, separating fault or negligence from liability.) (A-7-22)

The District Court in its December 3, 1996 Order held that GE and S& S and
Woko are parties who may properly be held vicarioudly liable for the negligence of
ROUNTREE under the inherently dangerous work doctrine. (A-6) (A-7) In a
footnotetheDistrict Court noted that “ GE and S& S may beentitled toindemnity from

ROUNTREE as they are innocent parties who are vicarious liable for the damages
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which arewholly thefault of ROUNTREE”. (A-7-22) TheCourt againdifferentiates
between fault and vicarious liability.

Asaresult of thejury verdict and these series of rulings, ROUNTREE, NRPC
and CSX were found to have been negligent and at fault for thisloss. AMERICAN
HOME' S subrogee, Stewart & Stevenson, was found to have been not negligent as
a matter of law by the Court. In essence, Stewart & Stevenson is zero percent
negligent. While AMERICAN HOME, throughitssubrogee Stewart & Stevenson,
wasfound to be zero percent negligent and not at fault, the Court neverthel essapplied
the vicarious liability of Stewart & Stevenson to ROUNTREE and limited their
damages by 41%. (A-5-3) The Court erred by equating negligence or fault with
vicarious liability.

Settingasidethevicariousliability ruling for themoment, thethree Defendants
would beresponsiblefor the payment of these economic damagesunder the Doctrine
of Joint and Several Liability. FloridaStatute 8768.81(comparativefault) controlsthe
apportionment of damages for thisclaim. The Plaintiff has suffered what would be
defined as* economic damages’ under the Floridastatute, whichincludes, replacement
valueof lost personal property, lossof construction repairs, including labor, overhead
and profit; and any other economic loss which would not have occurred but for the
injury giving rise to the cause of action. (A-9)

12



Here there are three negligent parties, and the question becomes one of
apportionment of damages. Under Section 3 of the statute, asit was written and in
effect at the time of the loss and the trial, apportionment of damages of economic
damages are joint and several.

(3) APPORTIONMENT OF DAMAGES - In cases to
which this section applies, the court shall enter judgment
against each party liable on the basis of such party’s
percentage of fault and not onthebasisof joint and several
liability; provided that, with respect to any party whose
percentage of fault equals or exceeds that of a particular
claimant, the court shall enter judgment with respect to
economic damages against that party on the basis of the
Doctrineof Joint and Several Liability. (Emphasisadded.)
(A-9)

Section 768.81 of the Florida Statutes was amended in 1999. These
amendmentspostdate the November 1993 accident when the cause of action accrued.
Under the version of §768.81 in effect at the time of the accident, there was no limit
to the amount of economic damages that could be recovered against each defendant
whosefault wasequal to or greater thantheclaimant’s. (A-9) The 1999 amendments
have since put constraints on the amount of damages that a plaintiff could recover.

Thisissues was examined recently in the case of Basel v. McFarland & Sons,

Inc., 27 Fla. L. Weekly D 792 (Fla. 5" DCA 2002) which held that the 1999

amendments constitute a further ateration in a plaintiff’s right to recover from a
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particular defendant for hisinjuries. The Court concluded that the 1999 amendment
must be applied prospectively and isinapplicable to a case where the action accrued
earlierin 1994. TheFlorida5™ District Court of Appealsreversedtheentry of thefinal
judgment award and remanded it back to the trial court to apply the version of
8768.81(3), FloridaStatutesthat wasin existencein August of 1994 when theaccident

occurred. See, Basdl v. McFarland & Sons, Inc., 27 Fla. L. Weekly D 792 (Fla. 5"

DCA 2002). Herethe accident occurred in November of 1993, so the earlier version
would apply.

All damagesclaimed by AMERICAN HOME are“economic damages.” They
involve the loss of the turbine generator itself, and not any non-economic damages.
The Defendants, NRPC, CSX and ROUNTREE, each have apercentage of fault that
egualsor exceedsthat of thisparticular claimant. (AMERICAN HOME or Stewart &
Stevenson whose negligence was 0%). Therefore, a judgment with respect to
economic damages should be entered on the basi s of the Doctrineof Joint and Several
Liability.  TheDistrict Court inits Final Judgment has ruled that as aresult of the
vicariousliability ruling, AMERICAN HOME should be considered 59% negligent.
However, the Court incorrectly equatesfault or negligencewithvicariousliability which

IS not in accordance with the statute.
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The Court has ruled that the transportation of this item was an “inherently
dangerous activity,” (A-6) (R-B-1980) Specifically, the Court “finds that the
transportation of the turbine was an inherently dangerous activity under Floridalaw.
Moreover, the Court found that GE, S& S, and Woco are parties who may properly
be held vicarioudly liable for the negligence of ROUNTREE under the Inherently
Dangerous Work Doctrine.” The Court further notes in afootnote that “ The Court

notes, without deciding, that under Atlantic Coast, 386 So.2d 676, GE, S& S and

Woco may be entitled to indemnity from ROUNTREE as they are innocent parties

who are vicarioudly liable for damages which are wholly the fault of ROUNTREE.
(Footnote 17). (Emphasis added). (A-7-22) (R-B-1979-22)

Defendants CSX and NRPC are seeking to havethenegligenceof ROUNTREE
(59%) applied to AMERICAN HOME through their insured, Stewart & Stevenson.

Thisiswholly inappropriate as Stewart & Stevenson was found to be without fault

and therefore, FloridaStatute 8768.81 (comparativefault) applies, and judgment will
still be based on the doctrine and joint and several liability among negligent parties.

The statute is clear and unambiguous. |t states that, “The Court shall enter
judgment against each party liable on the basis of such party’ s percentage of fault.”
(A-9) Here, Stewart & Stevenson (and AMERICAN HOME) were found to be not
at fault and to be 0% negligent.

15



When examining thisissue, thisCourt, inthe case of Fabrev. Marin, 623 So.2d

1182, (Fla. 1993), speaking in terms of the legislative intent of 8768.81 stated “We
concluded the statuteisunambiguous. By itsclear terms, judgment should beentered
against the party liable on the basis of that party’ s percentage of fault.” Clearly, the
only means of determining a party’s percentage of fault isto compare that party’s
percentage to al the other entities who contributed to the accident, regardless of
whether they have been or could have been joined as defendants. Fabre, 623 So.2d
at 1185.

In Fabre, this Court spoke in terms of fault arising from the context of an
“accident.” The“fault” whichgivesrisetotheaccidentisthe®whole” fromwhichthe
fact finder determinesthe party-defendant’ s percentage of liability. Clearly, theonly
means of determining a party’s percentage of fault is to compare that party’s
percentage to all of the other entities who contributed to the accident, regardless of
whether they have been or could have been joined as defendants. Fabre, 623 So.2d
at 1185. Here, the Court equated a defendant’s “fault” with the amount of its

“negligence.” Walmart Storesv. McDonald, 676 So.2d 12 (Fla. 1¥ DCA 1996).

Therewasno negligenceor fault onthe part of Stewart & Stevenson. However,

Defendants have claimed that because of the vicarious liability of Stewart &

16



Stevenson, they should be held to the same standard of negligence as ROUNTREE.
Thisis direct contravention of the statute.

The statute speaks solely of fault. (A-9) Vicariousliability isnot aquestion of
fault, but only a party’s liabilities to other claimants. Vicarious liability is liability

without fault. This Court, in Nash v. Wells Fargo Guard Services, 678 So.2d 1262

(Fla. 1996), specificaly did not hold vicarious liability to be the same asfault. In
Nash, it was stated that:
Wefurther hold that the named defendant cannot rely onthe
vicariousliability of anon-party to establishthenon-party’s
fault.
678 S0.2d 1262 and 1264. There, this Court holds that vicarious liability is not
eguated to fault.

In the District Court’s order on the issue of inherently dangerous activity, the
vicarious liability of Stewart & Stevenson and General Electric is recognized to be
differentfromfault by thecourt itself inwhichit statesthat they (GE, S& Sand Woko)
areinnocent partiesthat are vicarioudly liable for damageswhich arewholly thefault
of ROUNTREE. (A-7-22) Infact, thecourt recognizesasthey arewithout fault, they

may seek indemnity from ROUNTREE as they are “without fault.” (Footnote 17).

(A-8-22) (R-B-1979-22)
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The District Court should not have limited the recovery of damagesto 41% of
its damages. AMERICAN HOME'S assured, Stewart & Stevenson, was only
vicarioudly liable for the collison. The District Court had already determined that
Stewart & Stevenson had no fault or direct negligence as set forth in the Order of
November 20, 1996. (A-4) Therefore, the District Court should not have applied
FloridaComparative Fault Principlesasenunciated in FloridaStatute §768.81. Section
768.81 applies solely to partieswho are directly negligent, and that a party who only
Isvicarioudy liable should not have fault apportioned to it under 8768.81.

TheDistrict Court, upon reaching this conclusion regarding the application of
8768.81, having ruled already that Rountree's liability to AHA was limited to
$1,000,000, entered judgment against the Rail Companiesjointly and severally for the
remaining $851,822.40. (A-1-46).

Therefore, the railroads whose combined negligence of 41% of the damages
would havetotaled $1,851,822.40, received aonemillion dollar setoff or windfall, as
ROUNTREE’ S payment was subtracted from their own percent of damage. Itis
AMERICAN HOME' S contention that therailroads, would at the very least, haveto

pay their entire 41% of the damages if not held to their full joint and several liability.
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The United States Court of Appealsfor the 11" Circuit in addressing thisissue
found that this was an unsettled question of state law which, in their view, raised
important policy concerns and certified thisissue to the Supreme Court.

The 11" Circuit, in its opinion stated that:

Indiscussing thedistrict court’ sconclusion, weturnfirst to
FloridaStatute 8768.81, entitled “ Comparative Fault.” The
section statesthat “any contributory fault chargeableto the
claimant diminishes proportionally theamount awarded as
economic...damages for an injury attributable to the
clamant’s contributory fault.” Fla. Stat. Ann. §8768.1(2)
(West 1997).! The section further provides that “[t]he
court shall enter judgment against each party liable on the
basis of such party’s percentage of fault and not on the
basis of the doctrine of joint and severa liability.”
8768.81(3).

AHA’s primary assertion is that the district court
improperly treated vicarious liability as synonymous with
the word “fault” in 8768.81, given that “fault,” in AHA’s
view, meansdirect negligence. To substantiateitsposition,
AHA pointsto Floridacasesthat treat vicariousliability as
amatter of status or relationship, not of fault. See Nash v.
WellsFargo Guard Servs., Inc., 678 S0.2d 1262, 1264 (Fla.
1996) (“We...hold that the named defendant cannot rely on
the vicarious liability of a nonparty to establish the
nonparty’s fault”); Mercury Motors Express, Inc. V.

1

Initsappellatebrief, AHA referencesFloridaStatutes Annotated §768.81 (West 1997) astheversion of
the section applicabletothiscase. Thisversionwaslast amendedin 1992, beforetheturbinecollision
occurred. The Florida legislature amended §768.81 in 1999, before the damages trial over AHA's
damagestook place. SeeFla. Stat. Ann. 8768.81 (West Supp. 2002). FMPA arguesthat the 1999
version of the section should apply. The 1999 amendments, however, did not change the substantive
language quoted in the paragraph above.
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Smith, 393 So.2d 545, 549 (Fla. 1981) (“An employer is
vicarioudy liable...[for] the negligent acts of employees
committed within the scopeof their employment evenif the
employer is without fault. This is based upon the long-
recognized public policy that victims..should be
compensated even thoughit meansplacing vicariousliability
on an innocent employer.”) (emphasis added); Crowell v.
Clay Hyder Trucking Lines, Inc., 700 So.2d 120, 125 (Fla.
Dist. Ct. App.1997) (“Vicarious liability awards
compensatefor injurieswithout regardtofault.”) AHA aso
notes that in this case, the district court specifically stated
that S& Sisan “innocent part[y] who [i]svicarioudly liable
for damages which are wholly the fault of Rountree.”
(R100-1979-22 n.17)

As a consequence of such case law, AHA concludes that
when Florida Statute §768.81(3) statesthat damagesareto
be apportioned based on a party’ s “ percentage of fault,” it
means based on a party’s direct negligence, not on a
party’ s status or relationship with another party. Fla. Stat.
Ann.8768.81(3); see also Fabre v. Marin, 623 So.2d
1182,m 1185 (Fla. 1993), overruled in part on other
grounds,Wellsv. TallahasseeMem'l Reg’'| Med. Cir., Inc.,
659 So0.2d 249 (Fla. 1995) (“We conclude that [8768.81]
Is unambiguous. By its clear terms, judgment should be
entered against each party liable onthe basisof that party’s
percentage of fault”) (emphasis added). Indeed, AHA
indicates that at least one Florida appellate panel has
interpreted Fabre as equating fault under Florida Statute
§768.81 with direct negligence. See Walmart Stores, Inc.
v. McDonald, 676 So.2d 12, 20 (Fla. Dist. Ct. App.
1996), aff’'d sub nom, Merill Crossing ASSOCS. V.
McDonald, 705 So.2d 560 (Fla. 1997) (stating that, in
addressing 8768.81, the Fabre court “ equated adefendant’ s
fault with the amount of its negligence’) (Quotations
omitted). The essence of AHA’s contention, therefore, is
both that Florida law consistently has drawn a sharp
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distinction betweenvicariousliability and fault, and that this
samedistinction should be recognized in the application of
FloridaStatute 8768.81, whichrefersonly tofault and never
specifically mentions vicarious liability.

Additional arguments can be made in favor of AHA’s
position. AHA claimsthat avicarioudly liable party cannot
be said to have contributed to, or to have participated in,
the accident at issue in a given torts case. But the Fabre
court stated that apportionment of damages under §768.81
IS between “participants to the accident.” Fabre, 623
S0.2d at 1185 (emphasis added). Furthermore, one can
argue that a vicarioudy liable party is not a joint or
concurrent tortfeasor, given that such aparty isbeing held
liable solely for the conduct of another. Some Florida
cases, however haveindicated that §768.81 only appliesto
joint or concurrent tortfeasors. See D’Amario v. Ford
Motor Co. So. 2d  (Fla November 21, 2001)
(No. SC95881, SC96139) (per curium) (holding that, ina
crash worthiness case between acar accident victimand an
automobile manufacturer, thethird-party driver responsible
for theinitial collision cannot havefault apportionedto him
under 8768.81 because the third-party driver and
manufacturer are not joint or concurrent tortfeasors);
Association for Retarded Citizens-Volusia, Inc. V.
Fletcher, 741 So0.2d 520, 524-25 (Fla. Dist. Ct. App. 1999)
(stating that, in an action between an injured party and an
initial tortfeasor, ahealth care provider who aggravatesthe
initial injury cannot have fault apportioned to him under
8768.81 because the physician and initial tortfeasor are
successive, rather than joint, tortfeasors).

In sum, AHA’s assertion is that a party who is only
vicarioudly liablecannot have another’ sfault apportionedto
him under §768.81, which AHA argues only applies to
partieswho are directly negligent, who actively participate
in the accident at issue, or who constitute joint or
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concurrent tortfeasors. The subrogee AHA therefore
contendsthat it should beableto recover all of thedamages
that it had proven were incurred by S& S without having
Rountree’ snegligenceapportionedtoit under §768.81. (A-
1-46-50)

TheDigtrict Court erredin equating “ negligence” with“vicariousliability”. The
11™ Circuit recognized this conflict between thetwo terms. This Court has already
recognized that these two concepts are different. Florida Statutes recognize that in
cases of economic damages (as here) that damages are found to be joint and several.
Therefore, the Appellant would respectfully request this Court to answer the first
certified questioninthenegative andissuean order holding that Floridalaw recognizes

that “vicariousliability” isnot thesameas“fault” and, therefore, under FloridaStatute

§768.81, damages should not be limited by the Plaintiff’ s vicarious liability.
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CONCLUSION

Vicariousliability by itsvery natureisliability without fault. Here, AMERICAN
HOME anditsinsured, Stewart & Stevenson, werefound to bewithout fault. Thetrial
court specifically found that they wereinnocent partieswhowerevicarioudy liablefor
damageswhichwerewholly thefault of thetrucker. The Court and thejury found that
the only negligent parties were ROUNTREE, CSX and NRPC.,

The statute speaks solely of fault, not of imputed liability. This Court has
differentiated vicariousliability fromfault. AMERICAN HOME/Stewart & Stevenson
werenot directly negligent, they did not participatein the accident at issue, they were
not joint or concurrent tortfeasorsand, as such, they did not have apercentage of fault
attributed to them as required under the statute.

The first certified question should be answered in the negative. The merely
vicarioudly liable parties should not have the negligence of an active tortfeasor
apportionedtoit under Florida Statute 8768.81 so asto reduceitsown damages. This
Court should answer the certified question in the negative and instruct the United
States Court of Appeds for the Eleventh Circuit that AMERICAN HOME
ASSURANCE COMPANY should not have its own damages reduced by the
proportion of negligence attributed to ROUNTREE TRUCKING and that the

Defendants should pay thefull extent of the damagesin accordance with Floridalaw.
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