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INTRODUCTION

Thisisthe Joint Answer Brief of Appellees FloridaMunicipal Power Agency
(FMPA) and Kissimmee Utility Authority (KUA), upon the first question which has
been certified to this Court by the United States Court of Appeals for the Eleventh
Circuit, dealing withthe subjectsof comparativefault and vicariousliability. KUA and
FMPA are interested parties to the resolution of this question, even though each of
them has been absolved of all primary liability for the happening of the underlying
casudty. KUA and FMPA are interested parties in the proper resolution of this
guestion, because (a) KUA enteredinto aprivate road grade crossing agreement with
CSX Transportation, Inc. (CSX), so that accessto the Cane | sland Power Plant might
be achieved, (b) this grade crossing agreement contained an indemnity agreement
running from KUA to CSX, (c) thefederal district court hasruled that under theterms
of this indemnity agreement, KUA is obligated to indemnify CSX and National
Railroad Passenger Corporation (Amtrak), and (d) pursuant to a participation
agreement between FMPA and KUA, FMPA is contractually obligated to share in
KUA'’sliability, if any, to CSX and Amtrak.

Both KUA and FMPA are contesting in the Eleventh Circuit and in this Court,
that KUA isobligated to indemnify either CSX or Amtrak. A portion of this specific

guestion isthe subject of ajoint initial brief of KUA and FMPA, which hasbeen only
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recently filed in this Couirt.

Insofar as the first certified question is concerned, FMPA and KUA are
Defendants only because of theindemnity agreement as contained within the private
road grade crossing agreement. Thus, asto the present certified question, theinterests
of FMPA and KUA are the same as the interests of CSX and Amtrak. FMPA and
KUA are presenting this brief, only as putative indemnitors of CSX and Amtrak.

All of the facts which are necessary to formulate a correct answer to the first
certified question are contained within the opinion of the Eleventh Circuit. We have
not attached an Appendix tothisbrief, asthe Appendix totheinitial brief of Appellant
American Home contains a copy of the opinion of the Eleventh Circuit, as well as
other pertinent documents. Inthisbrief, we shall makereferencesto the Appendix to
American Home' sinitial brief. Referencestothe Appendix of AHA' sinitial brief will
be indicated by the letter “A”, by the number of the document, and then by the page

number of the document (as for example A-1-1).



STATEMENT OF THE CASE ASCONCERNS
THE FIRST CERTIFIED QUESTION

This lawsuit arises from a collision which occurred on November 30, 1993,
between an Amtrak passenger train on the one hand, and atractor-trailer transporter
rig upon the other hand, at the place where the accessroad to the Cane I sland Power
Plant in Osceola County, crossestherail tracks of CSX Transportation, Inc. (A-1-9).

Many lawsuits and claims were filed and have been processed, from this
collison. Theremaining lawsuit, and the one that is before this Court, is one which
has been filed by American Home Assurance Corporation Ltd. (AHA) (A-1-13).

AHA insured for loss, the cargo which was being transported by the tractor-
trailer transporter rig. Thiscargo suffered substantial lossasaresult of the collision.
AHA madeasettlement withitsinsured, Stewart & Stevenson Services(S&S), for the
loss to the cargo, and has now been subrogated to therightsof S&S. In an effort to
recover for itspayment for thisloss, AHA filed suitinthe United States District Court
for theMiddleDistrict of Florida, Orlando Division, against CSX Transportation, Inc.
(CSX), the owner of the rail tracks; National Railroad Passenger Corporation
(Amtrak), the owner and the operator of thetrain which collided with the transporter
rig; Rountree Transport and Rigging (Rountree), the owner and the operator of the

tractor-trailer transporter rig which was hauling theinsured cargo; Kissimmee Utility



Authority (KUA), apart owner of the Cane Island Power Plant (the Plant), who had
contracted with others for the construction of the Plant, who had contracted with
General Electric Corporation for the purchase and delivery of the combustion turbine
and other accessories for use at the Plant, and who had contracted with CSX for a
license for a crossing over the rail tracks of CSX, to achieve access to the Plant;
Florida Municipal Power Agency (FMPA), ajoint action agency which has been
created by the Legislature of Florida to assist municipalities in financing and in
operating municipa power plants, and a part-owner of the Plant; Black & Veatch
(B& V), who had contracted with KUA to design the Plant and the accessroad leading
to it; Genera Electric Corporation (GE), who had contracted with KUA for the sale
and delivery to the Plant of the electric generating facilities, Stewart and Stevenson
Services (S&S) who had contracted with GE to assemble the electric generating
facilitiesand to deliver them to the Plant; WOK O Transportation Brokers (WOKO),
who had contracted with S& Sto deliver the electric generating facilitiesto the Plant,
and who in turn contracted with Rountree for the physical delivery of these electric
generating facilities to the Plant; and others (A-1-10).

A trial onthe question of liability for the happening of the collisonwasheldin
thefederal district courtin Orlandointheautumnof 1996. Atthat trial, thejury found

that Rountreewasquilty of negligenceand that Rountree’ snegligence had contributed
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to the happening of the collision on the order of 59%; that CSX was guilty of
negligenceand that its negligence had contributed to the happening of thecollisionon
theorder of 33%, and that Amtrak wasguilty of negligenceand that itsnegligence had
contributed to the happening of the collision on the order of 8%. Thejury found each
of KUA, FMPA, and B&V to have been free of any negligence (A-1-11,12). Atthe
trial on the question of liability, the federal district court granted the motions for
directed verdict of GE and of S&S, to the effect that neither one of them had any
primary liability for the happening of the collision.

Following thejury trial upon the question of liability for the happening of the
collision, the federal district court ruled that the methods used for the transportation
of the cargo aboard the transporter rig constituted an inherently dangerous endeavor,
andthat asaresult, GE, S& Sand WOK O, wereall vicarioudly liablefor thenegligence
of Rountree (A-1-12).

A jury tria upon the issue of AHA’s clamed damages against the railroad
entitiesand Rountree, was conducted by thefederal district courtin December of 1999
(A-1-13). Thedistrict court ruled that inasmuch as S& Swasvicarioudly liablefor the
negligence of Rountree, and as AHA (as subrogee of S& S) had no greater rightsthan
S& Sagainst therailroadsand Rountree, Rountree’ snegligencewas chargeabl e under

8768.81(2), FloridaStatutes, to AHA’ sclaimfor damages. AsRountree’ snegligence
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had contributed to the happening of the collision on the order of 59%, this meant that
AHA would be entitled to collect only 41% of its provable damages (A-1-14). The
district court ruled that Rountree’ sliability to AHA would be capped at $1,000,000.00,
inasmuch as AHA’s insured, S& S, had agreed that Rountree need furnish liability
insurancefor thetransportation of thecargo, only to the extent of $1,000,000.00 (A-1-
14). (Except for the fact that the district court capped Rountree’'s liability at
$1,000,000.00, AHA would have been entitled to have claimed against Rountree, the
value of AHA' s entire provable damages. It was only in AHA’s claim against the
other Defendants — such as the Railroads — that AHA was chargeable with the
negligenceof Rountree. Initsappeal tothe Eleventh Circuit, AHA hasnot challenged
the district court’ s capping Rountree’ s liability at $1,000,000.00.)

At the jury trial upon AHA’s claimed damages, the district court ruled that
AHA’ s proven damages amounted to $4,516,640.00. Thedistrict court reduced this
figure by 59% (the percentage which Rountree’s negligence contributed to the
happening of the collision), and reached a net reduced figure for AHA’ sallowable
damagesof $1,851,822.40. (Therearetwoinadvertent mathematical misstatementson
page 21 of the opinion of the Eleventh Circuit. The opinion of the Eleventh Circuit
inadvertently misstatesthe net proven damagesof AHA asbeing $4,546,640.00, rather

than $4,516,640.00. This mathematical error was made in the subtraction of



$130,000.00 from $4,646,640.00. Also, infootnote 7, on page 21 of the opinion, the
Eleventh Circuit says that the district court reduced the proven damages by 41%.
Actudly, thedistrict court reduced AHA' s proven damages by 59%, to reach the net
reduced figure of $1,851,822.40.) As the district court had already ruled that
Rountree’ sliability would be capped at $1,000,000.00, final judgment wasenteredin
favor of AHA and against Rountree in the amount of $1,000,000.00, and against the
railroad entities in the amount of $851,822.40, jointly and severally.

Thedistrict court ruled, on motionsfor summary judgment, that because of the
terms of the license granted by CSX for the railroad crossing, KUA was liable in
indemnity, to indemnify and to hold harmless, not only CSX but also Amtrak. While
the district court did not specifically rule that FMPA was obligated in indemnity to
these railroad entities, as a practical matter FMPA shares the liability of KUA for
indemnity to the railroads, because of the operation of a participation agreement
between KUA and FMPA.

An appeal was taken by AHA from this final judgment, to the United States
Court of Appealsfor the Eleventh Circuit. KUA and FMPA crossed-appealed the
ruling of the district court that KUA is liable in indemnity to the railroads. The
Eleventh Circuit has published its decision and opinion on some of the issues which

have been raised in these appeals, but has certified to this court several questionsto
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be answered under Florida law.

This Joint Answer Brief of KUA and FMPA, addresses the first certified
guestion, that is the one which deals with the subjects of comparative fault and
vicarious liability.

AHA isclaiminginitsappeal tothe Eleventh Circuit, andisclaiminginitsinitial
brief to this Court on the certified question dealing with comparative fault, that the
railroads should be heldjointly and severally liablefor AHA’ sentire proven damages
of $4,516,640.00, or aternatively, that the railroads should be jointly and severally
liablefor 41% of AHA’ sproven damages, or $1,851,822.40, thusgiving therailroads
no credit for the $1,000,000.00 which must be paid by Rountree. Thefederal district
court had ruled that the railroads were entitled to the credit of $1,000,000.00, which
must be paid by Rountree. FMPA and KUA contend that at the very most, each of
the railroads is liable only for its percentage of fault, rather than being jointly and
severdly liable, and that at the most, CSX isliable only for 33% of AHA’s proven
damages of $4,516,640.00, or $1,490,491.20, and that at the most, Amtrak isliable
only for 8% of AHA’s proven damages of $4,516,640.00, or $361,331.20, thus

making the railroads liable at most for $1,851,822.40.



STATEMENT OF THE FACTS

KUA isan arm of the government of the City of Kissmmee. KUA owns and
operates one or more el ectric generating plants, to provide electricity to itscustomers
(A-1-7). FMPA isajoint action agency which has been created by the L egidlature of
Floridato assist municipalitiesin thefinancing, the construction, and the operation of
electric generating plants. Asapart of these functions, FMPA is authorized to take
ownership positions in power plants (A-1-7).

KUA decided to construct a new power plant, to be known asthe Canelsland
Power Plant. Through a participation agreement between FMPA and KUA, FMPA
took aone-half interestinthe Plant (A-1-7). Unfortunately, thesitewhich waschosen
for the Plant was on “the other side” of the mainlinetracks of CSX. Thus, to achieve
traffic accessto the Plant, it was necessary for KUA to arrangefor acrossing to cross
the tracks of CSX. Asaprerequisite to granting a crossing, CSX insisted upon its
receiving anindemnity agreement from KUA, alongwith other conditions(A-1-7, 8).
Although FMPA was not asignatory to the Private Road Grade Crossing Agreement
between KUA and CSX, under the terms of the participation agreement between
FMPA and KUA, FMPA sharesKUA'’ sexposureto indemnity, flowing fromKUA’s
having executed the Private Road Grade Crossing Agreement, with CSX (A-1-7).

Theunderlying accident occurred on November 30, 1993, while the Plant was
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still under construction. The accident or collision which gave rise to al of this
litigation, was between anorthbound Amtrak passenger train, and alargetractor-trailer
rig of Rountree Transport and Rigging (Rountree), which was attempting to deliver a
combustion turbine and some of its accessoriesto the Plant. The Amtrak train was
rollingontherail tracksof CSX, pursuant to an agreement between CSX and Amtrak
(A-1-9).

KUA had entered into a contract to purchase the combustion turbine, its
accessoriesand itshousing, from GE. The contract between KUA and GE obligated
GE to deliver the turbine in a usable condition to KUA at the Plant. GE in turn
contracted out to S& S, theresponsi bility of “customizing” theturbine, itsaccessories,
and its housing, and the obligation to deliver the turbine to KUA at the Plant. S&S
contracted with WOK O to transport the turbine and its accouterments from the Port
of Tampato the Plant. The turbine had been shipped by barge from Houston, Texas
to the Port of Tampa. WOKO in turn contracted with Rountree to perform the
physical transportation of the turbine, its accessories and its housing, from the Port
of Tampato the Plant (A-1-8).

Rountree employed ahugetractor-trail er transporter rig to transport theturbine
and some of its accessories from the Port of Tampato the Plant. The transporter rig

was in the process of attempting to cross the CSX tracks so as to reach the Plant, at

10



the time it was struck by the Amtrak passenger train (A-1-9).

Thejury found that the collision was caused by the combined negligence of
Rountree, of CSX, and of Amtrak. The jury found that Rountree’ s negligence had
contributed to the happening of the collision on the order of 59%; that the negligence
of CSX had contributed to the happening of the collision on the order of 33%; and
that the negligence of Amtrak had contributed to the happening of the collisiononthe
order of 8% (A-1-11,12).

Thefederal trial court held that thetransportation of the combustion turbinewas
an inherently dangerous operation, and that as a consequence, GE, S& Sand WOKO
wereall vicarioudly liable for the negligence of Rountree (A-1-12). These rulings of
thefederal trial court have been affirmed by the United States Court of Appealsfor the
Eleventh Circuit.

Thetria jury for thetrial onthequestionsof liability inthefederal district court,
held that each of KUA and FMPA were guilty of 0% negligence. That isto say, each
of KUA and FM PA was compl etely absol ved of any primary liability for the happening
of the collison (A-3-2). Prior to the submission of the case to the jury on the
guestionsof liability, thefederal district court granted the motions of S& Sand GE for
adirected verdict in their favor, on the question of primary negligence or primary
liability for the happening of the accident (A-1-11).
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THE ISSUE ADDRESSED BY THISBRIEF

THE FIRST CERTIFIED QUESTION FROM THE
U.S. COURT OF APPEALSFOR THE ELEVENTH CIRCUIT

SHOULD A VICARIOUSLY LIABLE PARTY HAVE THE NEGLIGENCE OF
THE ACTIVE TORTFEASOR APPORTIONED TO IT UNDER FLORIDA
STATUTE 8768.81 SUCH THAT RECOVERY OF ITS OWN DAMAGES IS

REDUCED CONCOMITANTLY?
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SUMMARY OF ARGUMENT

THE FIRST CERTIFIED QUESTION:

SHOULD A VICARIOUSLY LIABLE PARTY HAVE THE NEGLIGENCE
OF THE ACTIVE TORTFEASOR APPORTIONED TO IT UNDER FLORIDA
STATUTE §768.81 SUCH THAT RECOVERY OF ITSOWN DAMAGESIS

REDUCED CONCOMITANTLY?

The answer to this question is two-fold:

(1) In AHA’s processing its claim as a plaintiff (as the subrogee of S&S)

against CSX and Amitrak, the answer to this certified question should be in the

affirmative.

(2) On the other hand, in AHA’s processing its claim as a plaintiff (as the

subrogee of S&S) against Rountree, the answer to this certified question would
appear to be in the negative.

Floridahasalong history of charging a plaintiff with the negligence of onefor
whose conduct the plaintiff is only vicarioudly liable. This principle has been

demonstrated time and time again in automobile collision cases, under the dangerous
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instrumentality doctrine.

In the Legidature’s selecting the operative language for subsection 2, the
L egidlatureknew of thelong history of Florida scharging aplaintiff with thenegligence
of onefor whose conduct the plaintiff isvicarioudly liable. Thisisthereasonwhy, in
its composing the language for subsection 2 of §768.81, the Legislature chose the
expression “...any contributory fault chargeable to the clamant” diminishes
proportionately the plaintiff’s claim, rather than using the expression, “any
contributory fault of which the claimant is guilty” diminishes proportionately the
plaintiff’s claim.

Theinherently dangerouswork doctrine (whichisinvolvedinour case), andthe
dangerous instrumentality doctrine, both arose out of the same needs of society for
the protection of membersof the public, and thesetwo doctrinesarevirtually identical,
and therightsand responsibilities of the parties and of membersof the public, arising
out of these two doctrines, are the same,

Neither CSX nor Amtrakisliableonajoint and several basisfor AHA’ sproven
damages of $4,516,640.00. Rather, at themost, CSX isliablefor 33% and Amtrak is
liable for 8% of AHA’s proven damages.

On the other hand, Rountree is liable on a joint and several basis for all of

AHA'’ sproven damages, and judgment could have been entered agai nst Rountreefor
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the amount of AHA’s proven damages of $4,516,640.00, except for the fact that
AHA’sinsured, S& S, contracted away itsand AHA’ srightsagainst Rountree, for any
sum of money above $1,000,000.00. Rountreeisliable on ajoint and several basis
for AHA’ sentire proven damages, because in AHA’ ssuit against Rountree, AHA is
considered an innocent party (inasmuch asin that instance, Rountree’ snegligenceis
not attributable to AHA), and in any event, Rountree' s fault is greater than that of
AHA.

Inasmuch as(a) Rountree’ snegligenceand itscontribution to the happening of
thecollision (59%) isgreater than the percentage of fault of CSX (33%), andisgreater
than the percentage of fault of Amtrak (8%), and (b) AHA is chargeable with the
negligence of Rountreein AHA’ s suit against the railroads, then under 8768.81(3),
neither CSX nor Amtrak isjointly and severaly liable for AHA’s damages.

AHA ismaintaining that the term “fault,” means active, primary negligence,
rather than one’s vicarious liability for the active, primary negligence of another.
FMPA and KUA, ontheother hand, maintain that theterm“fault,” includesone’ sfault

in vicarious liability for the primary, active negligence of another.

ARGUMENT
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The First Certified Question:

SHOULD A VICARIOUSLY LIABLE PARTY HAVE THE NEGLIGENCE
OF THE ACTIVE TORTFEASOR APPORTIONED TO IT UNDER FLORIDA
STATUTE §768.81 SUCH THAT RECOVERY OF ITSOWN DAMAGESIS

REDUCED CONCOMITANTLY?

The answer to this question is two-fold:

(1) In AHA’s processing its claim as a plaintiff (asthe subrogee of S& S)
against CSX and Amtrak, the answer tothiscertified question should bein the
affirmative. Under the plain terms of §768.81(2), and the cases which are cited
below, AHA ischargeable with the negligence of Rountree, which contributed to the
happening of thecollision ontheorder of 59%. Moreover, since Rountree’ snegligent
contribution to the happening of the collision exceedsthat of each of CSX (33%) and
Amtrak (8%), then under the plain terms of 8768.81(3), neither CSX nor Amtrak is
jointly or severally liablefor AHA’ sproven damages. At thevery most, CSX should
be held liable for only 33% and Amtrak for only 8% of AHA’s proven damages of
$4,516,640.00.

(2) Ontheother hand, in AHA’sprocessing itsclaim asa plaintiff (asthe

16



subrogee of S& S) against Rountree, theanswer tothiscertified question would
appear to bein thenegative. In AHA’s processing its claim against Rountree, for
whose negligence S& S (and thus AHA) isvicarioudly liable, AHA isnot chargeable
with the negligence of Rountree. Thiswould appear to bethe case, under theholdings

of Haev. Adams, 117 So.2d 524 (1% DCA 1960); Kaczmarek v. Kelly, 479 So.2d

222 (5" DCA 1985); and Nash v. Wells Fargo Guard Services, 678 So.2d 1262 (Fla.

1996). The principle of law under these cited cases is that when the principal or
master sues his agent or servant for damages to the principal or master, which were
caused by the negligence of the agent or servant (for whose negligence the principal
or master would be vicarioudly liable to a third person), the principal or master is
entitled to claim all of hisdamages. Aswe shall explain later in thisbrief, under the
inherently dangerous work doctrine, S& Sis considered to be the principal or master
of Rountree, and Rountree is considered to be the agent or servant of S&S. Except
for thefactthat AHA’ sinsured, S& S, agreed that Rountree needed to provideliability
insurance only in the amount of $1,000,000.00, AHA could have received a final
judgment against Rountree in the entire amount of AHA’ s proven damages, that is
$4,516,640.00. However, because of S& S’ contractual arrangement with Rountree
tolimit theamount of liability insurance which Rountree needed to produce, thefederal
district court ruled that AHA was entitled to claim only $1,000,000.00 against
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Rountree. Initsappeal tothe Eleventh Circuit, AHA hasnot challenged thisruling of
the district court.

There are two very basic subparts to 8768.81, Florida Statutes. Thefirst one
of these subparts, §768.81(2), appliesonly to the claims of plaintiffs, suchasAHA’s
claminthiscase. Thissubpartissimply arestatement of what the common law in
Floridahas been, sincethe adoption of the doctrine of comparative negligence. It has
nothing whatsoever to dowithjoint and severa liability, or with apportionment of fault
for plaintiff’s damages, between or among tortfeasors. From the time of the
enactment of §768.81, by the 1986 L egislature, until now, the wordage of subsection
(2) of this Statute has remained constant. The wordage of subsection (3) of this
Statute, however, haschanged and evolved over theyears, asthe L egislaturehasgiven
periodic or episodic attention to it.

The second basic subpart of this statute is contained in §8768.81(3). This
subpart deals with the question of apportionment among defendants of the
responsibility for plaintiff’ s damages, and with the question of when apportionment
Is proper. It further deals with the question of how this apportionment is to be
allocated — depending upon such factors aswhether or not the plaintiff isat fault, and

of the percentage of fault of each of the defendants.
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Under Subsection (2) of §768.81, Florida Statutes, and Pre-existing
Case Law, the Certified Question Should be Answered in the
Affirmative, as Regards AHA’s Claim Against CSX and Amtrak

Insofar as the clams of AHA (as the subrogee of S&S) against CSX and
Amtrak are concerned, the answer to the first certified question is to be found by
one’ slooking at §768.81(2), and at the common law of Floridawhich preceded the
enactment of this statute, and which has now been codified by this statute. Section
768.81(2), did not changethe common law of Florida; it simply declared -- in codified
form —what the common law had been all along, first under contributory negligence
and later under comparative negligence. Section 768.81(3) on the other hand,
changed the preexisting common law of Florida, with reference to joint and several
liability between or among defendants. Prior to the adoption of §768.81(3), each of
joint and concurrent tortfeasors whose combined negligence had brought about
plaintiff’s damages, was jointly and severally liable with the other defendant or
defendants, for the full amount of plaintiff’s recoverable damages, regardless of the

extent to which the negligence of each of them had contributed to the happening of

plaintiff’ sdamages. Walt Disney Worldv. Wood, 515 So. 2d 198 (Fla. 1987). Inthe

Disney case, this Court recognized the apparent unfairness of this doctrine, but held
that this was a matter for the Legislature rather than for the courtsto correct. Inthe
year 1986, the L egislature undertook arevision of thetort law of Florida-- inthename
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of “tort reform” — and enacted Chapter 86-160, Laws of Florida, 1986, Section 60
of which, created §768.81, Florida Statutes. Section 768.81(3), changed thecommon

law of Florida, with reference to the subject of joint and severad liability.

The Close | dentity Between the Danger ous | nstrumentality
Doctrine and the Inherently Dangerous Work Doctrine

Very closaly related to each other in the law of Florida are two doctrines. (a)
the doctrine that the owner of adangerousinstrumentality (such asan automobilein
motion) is liable for the negligence of one whom the owner allows to use the
instrumentality; and (b) the doctrinethat if one contracts with another to perform an
act whichisinherently dangerous, the one who arrangesto havethe act performedis
liable for the negligence of the person who performs the act, even though the
arrangement between them purports to be an independent contractual relationship.
Theruleswhich bear upontherightsand respons bilitiesof the partiesand of members

of the public, arising out of both of these doctrines are virtually identical.
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FloridaHasa Long History of Charging a Plaintiff With The Negligence of
One For Whose Conduct The Plaintiff IsVicarioudy Liable

The Supreme Court of Florida—early oninthe development of the automobile
— ruled and continues to rule that an automobile in motion is a dangerous
instrumentality, and that the owner of such automobile who allows another to use it
upon the public roads is liable for the negligent operation of the automobile by the
driver. Because of the Supreme Court’ sview of theautomobileinthisregard, Florida
has along history of charging aplaintiff-owner of such avehiclewith the negligence
of the driver of the vehicle. Inherent in the holdings that the owner isliable for the
negligent operation of his motor vehicle by the driver to whom he has given his

consent, isthat the owner isheld to be the principal or master, and the driver isheld

to be the agent or servant. Anderson v Southern Cotton Oil Co., 73 Fla. 432, 74S0.

975; Southern Cotton Oil Co. v. Anderson, 1920, 80 Fla. 441, 86 So. 629, 16 ALR

255; Herr v. Butler, 101 Fla. 1125, 132 So. 815; May v. Palm Beach Chemical Co., 77

S0.2nd 468 (Fla. 1955); Petittev. Welch, 167 So.2d 20 (3rd DCA 1964); and Raydel,

Ltd. v. Medcalfe, 178 So.2d 569 (Fla. 1965). One way of stating this principleisto

say that Floridahasalong history of imputing to the plaintiff-owner of amotor vehicle,
the negligence of someone whom the plaintiff-owner has alowed to drive the motor

vehicle. Another way of stating thisprincipleisto say that Florida hasalong history
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of charging to the plaintiff-owner of a motor vehicle, the negligence of someone
whom the plaintiff-owner hasallowed to drivethe motor vehicle. It isafundamental
principle of law that the principal or master isliablefor tortious actswhich have been
committed by the agent or servant, while he is acting within the scope and course of
his employment. The law imputes to the principal or master, the negligence of the
agent or servant. This means that the principal or master is chargeable with the
negligence of the agent or servant. Thisisthevery reason why the L egislature chose
theexpressionin 8768.81(2) that, “...any contributory fault chargeableto theclaimant”
diminishesproportionately theplaintiff’ sclaim, rather than using theexpression, “any
contributory fault of which the claimant is guilty” diminishes proportionately the
plaintiff’s claim.

In enacting Chapter 86-160, Lawsof Florida, 1986 -- thetort reformlegislation
-- the Legidature composed §768.71, Florida Statutes, which is the introductory
section to the applicability of 8768.81. This introductory section, that is Section
768.71, saysthat, “ Except as otherwise specifically provided, this part appliesto any
actionfor damages, whether intort or in contract.” Section 768.81(4)(a), providesthat
the entire statute, §768.81, should apply not only to negligence actions but to all

..Civil actions for damages based upon theories of

negligence, strict liability, products liability, professional
mal practicewhether couchedintermsof contract or tort, or
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breach of warranty and the like theories.
Itisobvious, therefore, that by the Legislature’ suseof theword “fault” in §768.81(2),
the Legislature meant this word to have a much broader meaning than the word
“negligence,” or the expression “primary negligence,” or the expression “active
negligence.” We submit that the use of theword “fault” in 8768.81(2), wasintended
by the Legidature to include a claimant’s being vicarioudly liable for the active or
primary negligenceor fault of another. Our statement inthisregardisborneout by the
wordage of Standard Jury Instruction #3.8(f) Apportionment of fault, of the Florida

Standard Jury Instructions in Civil Cases, and the Committee’ s comments on this

instruction.

In the case of Weber v. Porco, 100 So.2d 146 (Fla. 1958), this Court held that

when the owner of an automobile (who isapassenger therein), whichisbeing driven
with hisconsent by another, suesamotorist for injurieswhich the plaintiff-owner has
received in the collision, any contributory negligence (nowadays comparative
negligence) of theplaintiff-owner’ sdriver ischargeableto, or imputed to, theowner.
At the time the Weber case was decided, Florida still adhered to the contributory
negligencedoctrine, and inthe Weber case, the contributory negligence of the plaintiff-
owner’ sdriver, completely barred any cause of action by the plaintiff-owner against

the other motorist. Now that Florida has adopted the doctrine of comparative
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negligence, the negligence of the plaintiff-owner’s driver would, of course, only
diminish thevalue of the plaintiff-owner’ sclaimfor personal injury against the other
motorist.

In the case of Smith v. Cline, 158 So0.2d 553 (3d DCA 1963), Mr. Clineowned

theautomobilewhich wasbeing driven by arelative of his, andinwhich hiswifewas
riding as a passenger, when this automobile wasinvolved in acollision with another
vehicle. Theowner’ swife, Mrs. Cline, suffered injuriesinthiscollision, and sheand
her husband, Mr. Cline, filed suit against those responsible for the operation of the
other vehicle. Those responsible for the operation of the other vehicle, pleaded the
contributory negligence of the person who was driving the Cline automobile. The
appellate court held that the claim of Mr. Cline could be defeated by the contributory
negligence of the person who was driving his automobile, smply because of his
ownership and of hisgiving hisconsent to thedriver, and that if thedriver wasacting
astheagent of Mrs. Cline, the contributory negligence of thedriver could defeat Mrs.
Cline'sclaim. Again, at the time the Cline case was decided, Floridastill adheredto
thedoctrine of contributory negligence. Presently, the comparative negligence of the
driver of the Cline automobile would diminish — but would not defeat — the claim of
Mr. Cline, asthe owner of the vehicle, and would diminish—but not defeat —theclaim

of Mrs. Cline, assuming the driver was acting as the agent for Mrs. Cline.
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In the case of Gulick v. Whitaker, 102 So.2d 847 (2d DCA 1958), the Gulick

automobile which wasinvolved in a collision with Mr. Whitaker’ s automobile, was
owned by Mrs. Gulick (who was riding as a passenger init), but it was being driven
by Mr. Gulick. Mrs. Gulick suffered injuries, and Mr. and Mrs. Gulick filed suit
against Mr. Whitaker. The trial court instructed the jury that any contributory
negligence of Mr. Gulick, the driver, would defeat not only Mr. Gulick’s claim, but
also Mrs. Gulick’ sclaim, inasmuch as Mrs. Gulick was the owner of the vehicle and
shehad given permissionto Mr. Gulick todriveit. Thejury returned averdictinfavor
of thedefendant, Mr. Whitaker, and the Gulicksappeal ed, claiming that the negligence
of Mr. Gulick should not be chargeable to the claim of Mrs. Gulick. The appellate
court held that Mr. Gulick’ snegligence was properly chargeableto Mrs. Gulick, and
that

...When one permits another to operate his automobile

under his license, he becomes as a matter of law the

principal and thedriver becomeshisagent for this purpose.

In the case of Acevedov. Acosta, 296 So.2d 526 (3d DCA 1974), the plaintiff-

husband owned the automobilewhichwasbeing driven by hisplaintiff-wife, whenthe
automobile wasinvolved in acollision with another vehicle. The plaintiff-wife was
injured in the collision, and she sued the other motorist for her injuries. Theplaintiff-

husband joined in hiswife' s suit, seeking arecovery for his consequential damages
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based upontheinjuriesto hiswife. Theappellate court held that the plaintiff-husband
was charged with the plaintiff-wife's contributory negligence, flowing from his
ownership of the automobile.

In each of these cited cases, theplaintiff wasvicarioudy liablefor the negligence
of another, and in each of these casesthe plaintiff’s claim was either defeated (under
contributory negligence) or diminished in value (under comparative negligence),
because — although he was free of primary negligence or primary fault himself —the
plaintiff was charged with the negligence or fault of another.

In the non-automobile case of Cody v. Kernaghan, 682 So.2d 1147 (4" DCA

1996), the minor Plaintiff David Kernaghan was injured while he was attending a
birthday party at the home of the Defendants, Mr. and Mrs. Cody. Theminor Plaintiff
and his parents all sued Mr. and Mrs. Cody. At thetrial of the case, the jury found
that the negligence of Mr. and Mrs. Cody contributed on the order of 65% to the
happening of the minor Plaintiff’ sinjuries, and that the minor Plaintiff’s negligence
contributed on the order of 35% to the happening of hisown injuries. The Plaintiffs
Mr. and Mrs. Kernaghan, as parents of the minor Plaintiff, were not found to be at
fault in any percentage. The appellate court nevertheless held that the value of the
individual claimsof PlaintiffsMr. and Mrs. K ernaghan shoul d be reduced by the 35%

of negligence which thejury attributed to their son, David, because the claims of the
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parentswerederivative claimsand the negligenceof the Plaintiff child waschargeable
to them, even though they, themselves, were innocent of negligence.

Asbasic an encyclopedic text asFloridaJurisprudence, statesat 4A FlaJur 2d,

Automobiles and Other Vehicles 8601.:
Imputed negligenceisthe placement of responsibility
on one person for the negligence of another person. Inthe
context of civil liability for automobile accidents the
imputation of the negligent conduct of one person to
another person may either render thelatter liablefor injuries
sustained by a third person as a result of such negligent
conduct, or may preclude or limit the latter’ s recovery for
injurieswhich similarly result from such negligent conduct.
Theprincipleswhichwehavecited above, describe exactly thefactual situation
which underliesthefirst certified question. These court rulings and these citations of
authority, aswell asauthoritieswhichwill becited later in thisbrief, mandate that the
first certified question be answered in the negative, as regards the claim of AHA
against Rountree, and in the affirmative as regards the claims of AHA against the
railroad entities.
The above-cited cases and authorities deal with automobile accidents.

However, the principle or rule is the same when the subject under discussion isthe

doctrine of inherently dangerous activity. Pricev. FloridaPower & Light, Co., 159

S0.2d 654 (2nd DCA 1963), reversed on grounds not applicable here by this Court
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under the name of Florida Power & Light Co. v. Price, 170 So.2d 293 (Fla. 1964);

Channell v. Musselman Steel Fabricators, Inc., 224 So.2d 320 (Fla. 1969); Baxley v.

DixieLand & Timber Co., 521 So.2d 170, (1st DCA 1988); and Midyettev. M adison,

559 So0.2d 1126 (Fla. 1990). The rules of liability which flow from the dangerous
instrumentality doctrine are the same as those which flow from the inherently
dangerous work doctrine. The courts of Florida have held that when thefirst person
contracts with another to engage in an activity on behalf of the first person whichis
inherently dangerous, the actor becomes the agent or servant of thefirst person, and
the first person becomes the principal or master of the actor, even though the
relationship between thefirst person and the actor has been structured between them
asone of anindependent contractor. Another way of expressing this principleisthat
thefirst person can contract away the obligation to perform theinherently dangerous
endeavor, but he cannot contract away hisliability for the negligence of the actor in
performing theinherently dangerousmaneuver. Thisisexactly thefactual situationin
our case, as will be demonstrated below.

Initially, GE contracted with KUA to assemble, to sell, and to deliver to KUA
at the Plant, the combustion turbine and its accouterments. GE contracted away this
responsibility to S&S. S&S, in turn, contracted with WOKO to arrange for the

transport of the turbine ensemble from the Port of Tampato the Plant. WOKO, in
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turn, contracted with Rountreeto makethe physical delivery of the combustionturbine
and its accouterments from the Port of Tampato the Plant. Becausethetrial courtin
our case held that the transporting of the combustion turbine was an inherently
dangerous maneuver, the Court ruled that GE, S& S and WOK O are dll liablefor the
negligence of Rountree. Under the inherently dangerous work doctrine, GE, S& S,
WOKO and Rountree al had the responsibility to use reasonable care to deliver the
combustion turbine to the Plant. GE, S& S and WOKO — all of whom were in the
chain of responsibility for the safe delivery of the turbine —are secondarily liablefor
Rountree’'s negligence. The trial court held that Rountree was negligent and that
Rountree’s negligence contributed to the happening of the collision between the
Rountree transporter and the Amtrak passenger train, on the order of 59%. Rountree
Is primarily responsible to those who were injured or damaged by Rountree's
negligence; GE, S& Sand WOK O are secondarily liableto those who wereinjured or
damaged by Rountree’ snegligence. GE, S& Sand WOK O areeachvicarioudy liable
for Rountree’'s negligence. They are al chargeable with Rountree’s negligence.
Therefore, AHA (through S& S) ischargeablewiththiscontributory fault of Rountree.

Under the common law of Florida, “asit has existed since the memory of man
runneth not to the contrary,” and under 8768.81(2), Florida Statutes, S&S is

vicarioudly liable, or issecondarily liable, for the negligence of Rountree, andif S& S
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had sued CSX and Amtrak for S& S sown losses, there can be no question that S& S
would have been bound by the comparative negligence of Rountree, and thus S& S
could have collected only 41% of its proven losses against the railroad companies.
Inasmuch asS& S’ sinsurer, AHA, can haveno greater rightsthan S& S, it necessarily
follows that AHA can recover only 41% of its losses against the combination of
Rountree and the railroad entities. Conversely, if S&S had been sued for the
negligence of Rountree, thereisno question but that S& S svicariousliability for the
negligence of Rountree, would have cast S& Sin liability on account of its vicarious

liability. Astheopinion of the Eleventh Circuit bringsout, the Restatement (Third) of

Torts: Apportionment of Liability 85, saysthat “[t]he negligence of another personis
imputed to aplaintiff whenever the negligence of the other person would have been
imputed had the plaintiff been the defendant.” Inasmuch as S& S as a defendant,
would have had Rountree’ s negligence imputed to it, so as a Plaintiff AHA (as the
subrogee of S&S) is chargeable with the negligence of Rountree.

AHA has confused the issue by improperly trying to mix or mingle the
provisions of 8768.81(3) (which applies to the question of allocation among
defendantsof theresponsibility to pay for plaintiff’ sdamages) with 8768.81(2) (which
appliesonly to the claims of plaintiffs). Every case which has been cited by AHA to

the Eleventh Circuit, and to this Court, invol vesthe allocation or attempted allocation
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among defendantsof theresponsibility for paying for plaintiff’ sdamages. Thisisalso
trueof the caseswhich havebeen cited intheopinion of the Eleventh Circuit uponthis

point, except for the case of Cody v. Kernaghan, supra. No case which has been

cited in AHA’s briefs, or which has been referred to in the opinion of the Eleventh
Circuit, involves the reduction or diminution of the value of a plaintiff’s claim on
account of theplaintiff’ ssecondary or vicariousliability for the primary negligence of
another, except for Cody.
Section 768.81(2), Florida Statutes, plainly says that
...any contributory fault chargeable to the clamant [S& S
and thus AHA] diminishes proportionately the amount
awarded as ... damages ... [emphasis added and names
supplied]
AHA, however, contends that because S& Sisonly vicarioudly liable for the fault of
Rountree—rather than itsbeing primarily negligent or itsbeing primarily at fault, the
value of its claim should not be reduced by the negligence of Rountree. Initsurging
this specious conclusion, AHA has made three significant mistakes:
1. It has misconstrued the expression “contributory fault chargeable to
theclaimant,” asusedin 8768.81(2), by improperly claiming that thislanguage means

that theclamant itself (S& S, and thusAHA) must beguilty of primary fault or primary

negligencebeforethevalueof itsclaim can bediminished. This, however, isnot what
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the Statute says. Thereisno doubt that Rountree was guilty of negligence and guilty
of fault. Thereis no doubt that under the inherently dangerous work doctrine, this
negligence or fault of Rountree is chargeable to S& S, and thus to AHA. The
guestion is not whether AHA or S& S has been guilty of negligence or fault, but the
guestion is whether S& S and AHA are chargeable with the negligence or fault of
Rountree. Everyone concedes that S& S was not guilty of primary fault or primary
negligence, but the fact remainsthat thetrial court properly held that S& S (and thus
AHA) ischargeablewith the negligenceor fault of Rountree, because of the operation
of the inherently dangerous work doctrine. There is no doubt that AHA is so
chargeable, under the inherently dangerous work doctrine.

Thereis no legal difference between our case, and the cases which are cited
abovein an automobile accident context, which held that the plaintiff’ s claim would
be either barred or diminished, on account of the negligence of the plaintiff’ sdriver,
which was chargeable to the plaintiff, nor isthere any legal difference between our

case and the case of Cody v. Kernaghan, supra, which held that the parents -- though

innocent of negligence -- were chargeable, in the processing of their plaintiff claims,
with the negligence of their child. Nothing is accomplished or proven by AHA’s
constantly urging in its briefs that S& S was held not to be primarily negligent

or primarily at fault for the happening of the accident. No onedisputesthat S& S (and
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thus AHA) was free of primary fault, and that it was held liable only secondarily or
vicariously for the primary negligence of Rountree. So what? The ownersin the
automobile cases which we have cited above, were only secondarily, or vicarioudly,
liablefor theprimary negligenceof their drivers, but thefact of the matter is, the courts
defeated or diminished thevaueof their plaintiff claims, becausethey werevicarioudy
liable for the negligence of others. Thisis not a new or an uncertain principle of
Floridalaw! AHA cannot properly claim that its opponentsin this case are asking the
courts to announce anew principle of law, in their asking the courtsto charge AHA
with the negligence of Rountree, and thusto diminishthevalueof AHA’ sclaimtothe
extent of Rountree’'s negligent participation in the causing of the accident.

2. Whilewe do not intend our expressions to be in any way scornful of
AHA'’seffortsto set forth itsargumentsin the light most favorableto it, we must say
that AHA has unwarrantedly attempted to mix and to mingle the provisions of
8768.81(3) withthe provisionsof 8768.81(2), and in furtherance of this process, has
brought forth an illogical and unconnected farrago or stew of abstract lega
pronouncements and out-of-context quotationsfrom reported cases, dealing withthe
subjects of vicarious liahility, joint and several liability, and whether liability for a
plaintiff’ s damages can be apportioned, under 8768.81(3), between two defendants

when one of them isliable only vicariously. The mental fog which has been created
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by the presence of theseimpertinent pronouncements and out-of -context quotations,
makesit difficult for the Court to unscramble thismosaic, so asto make somelogical

sense of it. Such cases as Nash v. Wells Fargo Guard Services, supra; and J. R.

Brooks& Son, Inc., v. Quiroz, 707 So.2d 861 (3rd DCA 1998), do not bear upon the

proper answer to this first certified question, as regards the claims of AHA against
CSX and Amtrak. The question of whether two or more “parties’ are joint
tortfeasors, isaquestionwhich comesinto play only under 8768.81(3), whenthe point
at issue is whether the liability for the plaintiff’s damages will be visited upon the
defendantsin accordancewiththeir percentagesof fault, or inaccordancewiththerule
of joint and several liability. But thisis not the point at issue in the first certified
guestion, at least as regards AHA’ s claims against the railroads.

3. Insofar asAHA’ sclaimsagainst CSX and Amtrak are concerned, AHA

has mis-read theimport of Nash v. WellsFargo Guard Services, 678 So0.2d 1262 (Fla.

1996), and has taken out of context, the quotation from the opinion in Nash at page
1264, to the effect that
Wefurther hold that the named defendant cannot rely onthe

vicariousliability of anon-party to establishthennon-party’s
fault.



Thisquotationisacorrect statement of the law, when the question at hand iswhether
adefendant who isprimarily negligent, or primarily at fault, makesan effort tolessen
the extent of hisliability by trying to spread it to an entity who isonly vicariously or
secondarily at fault, for the defendant’ sactive or primary negligenceor fault. Thisis
the Situation asregards AHA’ s claims against Rountree. However, in the context of
the Court’s consideration of the first certified question, insofar as AHA’s clams
against CSX and Amtrak are concerned, this quotation from Nash, has nothing
whatsoever to do with providing the proper answer to the certified question. The
decision and opinion in Nash, did not involve §768.81(2), at all. Mrs. Nash, the
plaintiff who was making the clam against Wells Fargo, was not vicariously or
secondarily liable for the primary negligence of anyone else. Therefore, thereisno
way that §768.81(2), could have had any application whatsoever to the opinion and
decisioninthe Nash case. WellsFargo, thedefendant in Nash, made an effort to have
the responsibility for its active or primary negligence, spread between it and the
Methodist Hospital, ssimply because the Methodist Hospital was vicariously or
secondarily liablefor the primary negligenceof WellsFargo. ThisCourt properly held
that Wells Fargo could not succeed inthiseffort. Thisunsuccessful effort on the part
of WellsFargoto havetheeffect of itsprimary negligence apportioned betweenit and

the hospital, necessarily was made under the provisions of 8768.81(3), rather than
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8768.81(2), which is the section of this statute which is applicable to the claim of
AHA. In effect, in Nash, supra., the Supreme Court of Florida held that a defendant
whoisseeking to haveitsliability lessened and aportion of it transferred to someone
who is not guilty of active negligence, but who is only vicarioudly liable for the
defendant’ s own primary negligence, cannot succeed in doing so. Thisisafar cry
from AHA’sclaimthat it anditsinsured, S& S, are not chargeablewith theliability of
Rountree, as regards AHA’s claims against the railroads. Insofar as our case is
concerned, the holding in Nash, is pertinent only to the point that AHA is not
chargeable with Rountree’ s negligence, only in AHA’ s processing its claim against
Rountree.

It should be borne in mind that S& S (and thus AHA) is chargeable with the
negligence of Rountree, only when it sues someone el se than Rountree. When AHA
sues Rountree (as it did in this case), the value of AHA’s claim against Rountree
should not be reduced by Rountree’'s own negligence, for which S&S is only
vicarioudly liable. Unfortunately for AHA (for other reasonsthanthisprincipleof law),
thefederal trial court inthiscaselimited Rountree sresponsibility for AHA’ sdamages
to the value of one million ($1,000,000.00 ) dollars. For reasons best known to it,
AHA hasnot challenged thisruling of thetrial court initsappeal to the United States

Court of Appealsfor the Eleventh Circuit. Except for thefact that initscontract with
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WOKO for thetransport of the turbine and accessories, AHA’ sinsured, S& S, agreed
that thetransporter of theturbine need haveinsurance only to theextent of onemillion
($1,000,000.00) daollars, AHA would havereceived final judgment against Rountreefor
$4,516, 640.00, thefull amount of itsprovendamages. Surely therailroad entitiesare
not responsiblefor thefact that AHA’ sinsured, S& S, contracted away all of itsrights

against Rountree except its entitlement to $1,000,000.00.

UNDER 8768.81(3), FLORIDA STATUTES, NEITHER CSX NOR
AMTRAK ISLIABLE ON A JOINT AND SEVERAL BASISFOR AHA'S
PROVEN DAMAGES OF $4,516,640.00

Subsection (3) of §768.81 in pertinent part, provides that
...[T]hecourt shall enter judgment against each party liableonthe

basis of such party’s percentage of fault and not on the basis of the

doctrine of joint and several liability; provided that with respect to any

party whose percentage of fault equals or exceeds that of a particular

claimant, the court shall enter judgment with respect to economic

damages against that party on the basis of the doctrine of joint and
severd liability.

Under the plainlanguage quoted above, thereisno doubt that Rountreeisliable
on ajoint and several basis, for the entire extent of AHA’s proven damages, and
judgment should have been entered against Rountreefor the entire proven damages of
AHA intheamount of $4,516,640.00 -- except for thefact that AHA’ sinsured, S& S,
had contracted away all of its and AHA’s claim against Rountree except for
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$1,000,000.00. Rountree was liable on a joint and severa basis for AHA’s entire
proven damages, not for just 59% of AHA’ s proven damages. Thisistrue because
(@ in AHA’s suit against Rountree, AHA is not considered to be at fault at all,
Inasmuch asitisnot chargeablewith Rountree’ snegligencewhenitissuing Rountree,
and (b) in any event, Rountree’s fault is greater than that of S& S (and thus AHA).
Therefore, under the plain language of subsection (3), Rountreewasliable on ajoint
and several basisfor the full extent of AHA’s proven damages.

On the other hand, as regards the claim of AHA against CSX and Amitrak,
inasmuch as AHA is chargeable with Rountree' s negligent contribution of 59%,
AHA'’ s contributory fault is greater than that of either CSX (33%) or Amtrak (8%).
Therefore, neither CSX nor Amtrak is liable on ajoint and several basisfor AHA’s
proven damages. At the very most, under the provisions of subsection (3) of the
statute, CSX should be liable for only 33% ($1,490,491.20) of AHA’s proven
damages, and Amtrak should beliablefor only 8% ($361,331.20) of AHA’sproven

damages.
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THE CASESWHICH HAVE BEEN CITED BY AHA, AND THE CASES
WHICH ARE REFERRED TO IN THE OPINION OF THE ELEVENTH
CIRCUIT, WHICH MAY APPEAR TO THROW DOUBT UPON
WHETHER AHA ISCHARGEABLE WITH THE NEGLIGENCE OF
ROUNTREE, ARE DISTINGUISHABLE

The cases which have been cited by AHA, and the cases which have been
referred to in the opinion of the Eleventh Circuit, and which have given the Eleventh
Circuit pause as to whether the negligence of Rountree is properly chargeable to
AHA, are distinguishable from our case, as regards AHA’ s claim against CSX and

Amtrak. We have already distinguished the cases of Nash v. Wells Fargo Guard

Services, supra and J. R. Brooks & Son, Inc., v. Quiroz, supra. The case of Wal-

Mart Stores, Inc. v. McDonald, 676 So.2d 12,20 (1% DCA 1996), affirmed sub nom.,

Merrill Crossing Associationsv. McDonald, 705 So.2d 560 (Fla. 1997) hasno bearing

upontheclaim of AHA against therailroads. TheWal-Mart casedid not deal withthe
guestion of whether thevalue of the Plaintiff’ sclaimwoul d be proportionately reduced
on account of the Plaintiff’ sbeing vicarioudly liablefor the conduct of someone else.
The Plaintiff in Wal-Mart was not vicarioudly liable for the conduct of anyone else.
Anyway, Wal-Mart dealt only with subsection (3) of §768.81, not subsection (2),
which isthe subsection which is applicable to our case, regarding the claim of AHA

against therailroads. Thisisalso true of such casesasD’ Amario v. Ford Motor Co.,
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806 So.2d 424 (Fla. November 21, 2001) (No. SC95881, SC96139) (per curiam);

Suarez v. Gonzalez, 27 Fla. L. Weekly D730, 732 (4" DCA 2002); Association for

Retarded Citizens-Volusia, Inc. v. Fletcher, 741 So.2d 520, 524-25 (Fla. Dist. Ct.

App. 1999); and Fabrev. Marin, 623 So0.2d 1182, 1185 (Fla. 1993), overruled in part

onother grounds, Wellsv. Tallahassee Memorial Regional Medical Center, 659 So.2d
249 (Fla. 1995). These cases are distinguishable from our case, upon the point of
whether AHA ischargeablewith the negligent contribution of Rountreetothecollision,
INn AHA’ ssuit against therailroads, because these cases do not deal with the question
of whether aplaintiff inthe processing of itsown claim against adefendant for whose
negligencetheplaintiff isnot vicarioudly liable, will be chargeablewith thenegligence
of aparty for whose negligence or fault the plaintiff isvicariously liable. Our case of
AHA against therailroads does specifically deal with thisquestion. The caseswhich
we have cited in this brief plainly and unambiguously hold that a plaintiff is so

chargeable. So does the plain language of subsection (2), of the statute.

CONCLUSION
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For all of the reasons stated above, KUA and FMPA, as putative indemnitors
of therailroads, urge upon the Court the conclusion that, asregardstheclaim of AHA
(asthe subrogee of S& S) against CSX and Amtrak, thefirst certified question should
beansweredintheaffirmative, that thevalueof AHA’ sclaim against CSX and Amtrak
should bereduced by the percentage of negligent contribution to the happening of the
collison of Rountree (59%). Thus, at the very most, CSX should be liable for no

morethan 33%, and Amtrak should beliablefor no morethan 8%, of AHA’sproven

damages of $4,516,640.00.
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