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I N THE SUPREME COURT OF FLORI DA

PAUL THOMPSCN,

Petiti oner,
CASE NO  SC02-800
V. LONER TRI BUNAL # 5D01-1947

STATE OF FLORI DA,

Respondent .

| NI TI AL BRI EF OF PETI TI ONER
| . PRELI M NARY STATEMENT

Paul Thonpson was the defendant in the trial court, and
t he appellant before the District Court of Appeal, Fifth
District of Florida. He will be referred to in this brief as
“Petitioner,” “Appellant,” or by his proper nane.

Reference to the record on appeal will be by use of the
vol unme nunber (in roman nunerals) followed by the appropriate

page nunber in parenthesis.



1. STATEMENTS OF THE CASE AND FACTS

Petitioner was originally charged with, and plead guilty

to
the felony charge of knowingly driving while |icense
suspended, cancel ed or revoked, a violation of Section
322.34(2)(c), Florida Statutes (Supp.1998), and was sentenced
to the Departnment of Corrections for a period of 36 nonths.
(R-10) Thereafter, the State Attorney’s office filed an
appeal because Petitioner’s sentence was bel ow the guidelines
(R-10). The Fifth District Court of Appeal reversed and
remanded the case for inposition of a guideline sentence. (R
10) On August 16, 2000, the Petitioner was re-sentenced to
57.9 nonths in the Departnent of Corrections. (R-10).

Petitioner filed a Rule 3.850 notion in the trial court
arguing that the two convictions which the state relied upon
i n enhancing his sentence froma m sdeneanor to a felony
occurred prior to October 1, 1997, and therefore, according to
Huss v. State, 771 So. 2d 591 (Fla. 1st DCA 2000), his pre 1997
convi ctions could not be used as predicates to enhance his
sentence. (R 1) The Petitioner filed an anended 3.850 on or
about May 22, 2001. (R-7)

Foll owi ng an evidentiary hearing, the trial court denied
Petitioner’s notion. (R 10) Petitioner filed an appeal with the
5th District Court of Appeal. (R15-17). The Fifth District

Court of Appeal affirmed the lower court’s decision in



Thonpson v. State, 808 So.2d 284 (Fla. 5'" DCA 2002).
The Appellant filed a jurisdictional brief, and the
Suprene Court of Florida accepted jurisdiction. This appeal

foll ows.



1. SUMMARY OF ARGUMENT

The Appellate Court erred by not granting Petitioner

relief
under his 3.850 Motion. A conviction for driving while
I i cense suspended or revoked (“DW.SR’) in accordance with
Florida Statute 8322.34 (1), Fla. Stat.(1995) occurring prior
to 1997 cannot be used as a predicate to enhance the
Petitioner’s conviction froma m sdeneanor to a third degree
felony under Florida Statutes 322.34 (2) (c), Fla. Stat.
(Supp. 1998). 8322.34 (1), Fla. Stat. (1995) was changed by
the legislature in 1997 to include the new el enent that an
i ndi vi dual needs to have know edge that his or her |icenses
wer e suspended before they can be convicted of violating §
322.34 (2) (c), Fla. Stat. (Supp.1998). The change in the
statute creates a new | aw.

A conviction under 8§ 322.34 (1), Fla. Stat. (1995) prior
to 1997, which did not contain the know edge el enent, cannot
be used to enhance a defendant's sentence from a m sdeneanor
to a third degree felony, since they are different crines.
Huss held that a conviction for DALSR wunder § 322.34 (1),
Fla. Stat. (1995) prior to 1997 cannot be used as a predicate
to enhance a defendant’s DWSR convictions subsequent to 1997.
Huss, 771 So. 2d at 593. However, Martin held that Huss did
not apply retroactively and that relief under a 3.850 notion

due to a new change in |aw shall not be considered unless the



change emanates fromthe Florida Suprenme Court or the United
States Suprene Court, is constitutional in nature and
constitutes a devel opnent of fundanental significance. Martin
v. State 809 So. 2d 65, fn. 2 (Fla. 5" DCA 2002). The Martin
Court, in determ ning whether a | aw shoul d be applied
retroactively, applied the Wtt test. 1d. ((See Wtt v.

State, 387 So.2d 922 (Fla. 1980)). However, the Wtt test is
only applied when there is a change in case law. Wtt, 387
So. 2d at 924.

In the instant case, the change in 8 322.34 (2) (c), Fla.
Stat. (Supp.1998) was pronul gated by the | egislature; the new
of fense created by the anmendnent of 8§ 322.34 (2) (c), Fla.
Stat. (Supp.1998) is not a change in case law, but nerely a
new of fense with new el ements as conpared to 8§ 322.34 (1),
Fla. Stat. (1995). Therefore, the Wtt anal ysis cannot be
used to determne if Huss should be applied retroactively.

The issue of retroactivity is not present in the instant case.

The Court in Huss nerely interpreted the statute by its
pl ai n meani ng. Therefore under a "plain wordi ng" anal ysis of
8§ 322.34 (2) (c), Fla. Stat. (Supp.1998), a conviction prior
to 1997 under 8§ 322.34 (1), Fla. Stat. (1995) cannot be used
to enhance a defendant's conviction for an offense of § 322.34
(2) (c), Fla. Stat. (Supp.1998) occurring after 1997, because

they are different offenses with different elenents. The



Petitioner was sentenced to an illegally enhanced sentence,
and therefore, the trial court’s sentence should be vacated
and remanded so the Petitioner is sentenced to a first degree

m sdeneanor.



|SSUE |

PETI TI ONER RECEI VED AN | LLEGAL SENTENCE AS HE WAS
SENTENCED TO A FELONY WHEN THE PLAI N READI NG OF
§322.34 (2)(c), Fla. Stat. (Supp.1998) REQUI RED H M
TO BE SENTENCED TO A M SDEMEANOR.

The trial court as well as the Court in Thonpson, erred
by sentencing the Petitioner as a felon, because the
Petitioner should have been sentenced to a m sdeneanor. The
Petitioner pleaded guilty to felony DALSR in viol ation of §
322.34 (2) (c), Fla. Stat. (Supp.1998), and received a
sentence of 57.9 nonths Departnent of Corrections. (R-10) In
sentencing the Petitioner, the trial court used his two prior
convi ctions which occurred prior to 1997 as a predicate to
enhance his punishment froma m sdeneanor to a third degree
felony. (R-26) Huss held that convictions prior to 1997
cannot be used as predicates in order to enhance the
puni shment for violations of 8322.34 (2) (c), Fla. Stat.
(Supp. 1998). Huss, 771 So.2d at 593. Thus, only convictions
for violations of 8§ 322.34 (2) (c), Fla. Stat. (Supp.1998) can
be used to enhance the Petitioner’s sentence.

Maddox hel d that even when a defendant has pl eaded
guilty, the trial court may not inpose a sentence exceedi ng
the statutory maxi nrum Mddox v. State, 760 So. 2d 84, 101
(Fla. 2000). (See King v. State, 681 So. 2d 1136, 1140 (Fl a.
1996); WIllianms v. State, 500 So. 2d 501, 503 (Fla. 1986)).

An error that inproperly extends a defendant’s sentence of



incarceration is deened fundanental. |Id.

In the instant case, even though the Petitioner entered a
plea of guilty, he was sentenced using pre-1997 convictions to
enhance his punishnment. Huss holds that pre-1997 convictions
cannot be used to enhance his punishnment. Therefore, the
Petitioner has only one conviction under 8322.34 (2) (c), Fla.
Stat. (Supp.1998) which would result in himbeing sentenced to
a m sdenmeanor, and resulting in the statutory maxi num of one
year county jail

The instant case is anal ogous to Leonard v. State,
wherein a defendant pleaded nolo contendre to a violation of
probati on and was sentenced to a termof thirty years
i ncarceration when the statutory maxi numwas fifteen years.
Maddox, 760 So.2d at 101; Leonard v. State, 731 So. 2d 287,
(Fla. 2d DCA 1998) review granted, 719 So.2d 287 (Fla. 1998).
The Court stated that this type of sentencing error results in
a sentence exceeding the statutory maximumand is an “ill egal
sentence.” Id.

In the instant case, even though the Petitioner entered a
plea of guilty to the offense of felony DALSR, it is an
illegal sentence. Huss held that in order for a defendant’s
sentence be enhanced froma m sdeneanor to a third degree
felony, all convictions nust be under 8322.34 (2) (c), Fla.
Stat. (Supp.1998). Huss, 771 So. 2d at 593. Maddox hol ds
t hat the defendant cannot be sentenced above the maxi num
which in the instant case is one year county jail, and any

7



sentence above the statutory maxinumis illegal and the error
i s fundanent al

Therefore, the trial court and the Thonpson Court erred
by sentencing the Petitioner to a felony; the Petitioner’s
sentence is illegal, and the Petitioner’s sentence should be
vacated and remanded to sentence himto a first degree

m sdeneanor.



| SSUE 1|1
A CONVI CTI ON FOR DRI VI NG WHI LE LI CENSES SUSPENDED,
CANCELED, OR REVOKED PRI OR TO 1997 CANNOT BE USED AS
A PREDI CATE TO ENHANCE THE OFFENSE FROM A
M SDEMEANOR TO A FELONY, FOR CONVI CTI ONS AFTER 1997

This i ssue has been decided by Huss. Huss held that
convictions under 8322.34 (1), Fla. Stat. (1995) occurring
prior to 1997 cannot be used as a predicate to enhance a
defendant's sentence to a felony for convictions afer 1997
under 8322.34 (2) (c), Fla. Stat. (Supp.1998). Huss, 771
So.2d at 593. According to Huss at the tinme the appell ant
received the prior convictions, the statute did not require
proof of "know edge" as an elenent of the offense, and his
prior convictions could not be used as "convictions" under the
amended provisions of 8322.34 (2) (c), Fla. Stat. (Supp.1998).
ld. Huss also stated that the | aw under which the defendant
received his prior convictions under is no longer in effect.
Id. The plain reading of the statute requires at |east two
prior convictions with the additional know edge el enent under
the new statute, for purposes of enhancenent of the conviction
froma m sdeneanor to a felony. Id.

Therefore, the Court in Thonpson erred by not granting
the Petitioner relief as outlined in his 3.850 notion, because
convictions prior to 1997 were used to enhance the
Petitioner’'s sentence froma m sdeneanor to a felony. The

Petitioner was sentenced to an illegal sentence. Thus, the



Petitioner’s sentence should be vacated, and this case

remanded directing appropriate disposition as a m sdeneanor.

10



I SSUE 111
THE CHANGE PROMULGATED BY THE LEQ SLATURE | N FLORI DA
STATUTE 8322.34 (2) (c), Fla. Stat. (Supp.1998) IS
NOT A CHANGE I N DECI SI ONAL LAW BUT A CHANGE CREATED
BY THE LEAQ SLATURE, AND THEREFORE HUSS DI D NOT
CREATE NEW LAW VH CH WOULD REQUI RE A RETRQACTI VE
ANALYSI S UNDER W TT; HUSS | NTERPRETED THE STATUTE BY
THE PLAI N MEANI NG | NTERPRETATI ON.
The | egi sl ature anended 8322.34 (2) (c), Fla. Stat.
(Supp. 1998) effective Cctober 1, 1997, to incorporate the
know edge el enent. The change pronul gated by the | egislature
in effect created a new of fense, containing new el enents as
conpared to 8322.34 (1), Fla. Stat. (1995). 1In deciding if
convictions prior to 1997 could be used as prior convictions
to enhance a defendant's sentence under the new statute, Huss
used the "plain wording" analysis. Huss 791 So.2d at 593.
The Court concluded that only convictions under the new
statute could be used to enhance a defendant's sentence, since
t he know edge el enent was not contained in the pre-1997

statute. I1d. The two statutes were different, with different
el enents. 1d.
Therefore the retroactivity of the Huss decision is not

in question. 8322.34 (2) (c), Fla. Stat. (Supp.1998)
represents a change in the law created by the legislature; to
wit, the creation of a new | aw.

In deciding if a |aw should be applied retroactively, the

Wtt analysis is utilized. Wtt stated, "we are confronted

with a threshold decision as to when a change of deci sional

11



| aw mandates a reversal of a once valid conviction and
sentence of death" Wtt at 387 So. 2d 924. The Court further
st at ed,
It should be noted that our analysis is
applicable only to those situations where a
change of lawis asserted as a ground for
collateral relief under Rule 3.850. Post-
conviction clainms involving the other enunerated
grounds of Rule 3.850 for exanple, a claimthat
the trial court was without jurisdiction need
not be of constitutional stature in order to
provide a viable basis for relief. Indeed, the
maj ority of cases under Rule 3.850 have not
i nvol ved changes of |aw, and those cases wl|
not be affected by today’s ruling. Id. at 925,
fn. 24.

The Court outlined the test determ ning whether a change
in decisional |aw should be applied retroactively as foll ows:
(a) the purpose to be served by the newrule; (b) the extent
of reliance on the old rule; and (c) the effect on the
adm nistration of justice of a retroactive application of the
new rule. 1d. at 925. However, in the instant case, the Wtt
anal ysi s need not be appli ed.

The Huss deci sion was not a change in the decisional |aw
of this state to which a Wtt retroactive analysis would
apply. Stutts v. State, 821 So. 2d 449, (Fla. 1st DCA 2002).
"Huss did not change the law, the legislature did when it
created a new DW.SR of fense."” Id. The Court in Huss only
interpreted the new statute. "In short, the |aw under which
appellant received his prior conviction is no longer in

effect, and for purposes of enhancenent under the new statute

12



for multiple convictions, the statue by its plain wording
applies only to a 'conviction' for the offense prescribed the
new statute". Huss 771 So. 2d at 593. Therefore, the court
in Huss nerely interpreted the statute by its plain nmeaning
and did not create new decisional |aw which would require a
Wtt anal ysis.

Therefore, applying the plain wording analysis used in
Huss, no convictions prior to 1997 can be used as a predicate
to enhance the appellant's conviction under the new statute.
When Huss was issued is not determ native, because the
requi renent that the offenses be sufficiently simlar for
treatment as prior offenses is a principle of |ong standing.
Stutts, 821 So. 2d at 449. No issue of retroactive
application of Huss is in question, because Huss did not
change the law, but only interpreted the new | aw

Petitioner disagrees wwth the Holding in Thonpson, which
hel d that Huss represented a change in the law, but the
ruling is not retroactive. Thonpson, 808 So. 2d at 284.
Petitioner disagrees with the Court in Thonpson based upon
the argunents stated above, because Huss did not represent a
change in the law, but only interpreted a new statute, and the
retroactivity question of Huss is not an issue.

Therefore, the Court erred by not granting Petitioner’s
relief based upon his 3.850 notion. A plain word readi ng of

8322.34 (2) (c), Fla. Stat. (Supp.1998) which contains the

13



know edge el ement indicates that in order for priors
convictions to be used as enhancers under the statute, the
prior convictions nust also contain the know edge el enent
which is not found in the statute prior to October 1, 1997.
Therefore, any convictions prior to October 1997 cannot be
used to enhance Petitioner's conviction, and Petitioner’'s

sent ence shoul d be vacat ed.

14



CONCLUSI ON

Based upon the foregoing anal ysis, argunents, and
authorities, Petitioner urges the Court to remand his case to
the trial court to be disposed of as a m sdeneanor.
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