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CLAIMS | & I
M. Coney will rely on the argunents in his petition.
CLAIM |1 - APPRENDI AND RI NG
The State's response takes the position that Ring v.
Arizona, 2002 W. 1357257 does not apply retroactively and
that Apprendi v. New Jersey, 530 U S. 466 (2000) does not

provi de any basis for questioning M. Coney's convictions
or death sentence. The State's response al so takes the

position that pursuant to Wtt v. State, 387 So. 2d 922,

929-30 (Fla. 1980), the Ring decision is not subject to
retroactive application.

M. Coney submts that to the contrary, the change in
| aw resulting fromthe intersection of Apprendi and R ng
Is the kind of change anticipated by Wtt: "(a)
emanat[ing] fromthis Court or the United States Suprene
Court, (b) is «constitutional 1in nature, and (c)
constitutes a devel opnent of fundanental significance”
Wtt at 931.

In the post Ring era, retroactivity in state court is
of far nore consequence to the vindication of a death row
inmate's right tolife than was the case in the 1980 worl d

of Johnny Paul Wtt. The punitive nature of federa
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habeas jurisprudence since the advent of the Anti-
Terrorismand Effective Death Penalty Act and new U. S. C
82244 stands in stark contrast to what this Court
identified as the rationale for Iimts on retroactivity
concerning "changes in |law' circa 1980:

W start by noting that we are not
obl i gat ed to construe our rul e
concerni ng post-convictionrelief inthe
sanme manner as its federal counterpart,
at least where fundanental federal
constitutional rights are not invol ved.
First, the concept of federalismclearly
dictates that we retain the authority to
determ ne whi ch "changes of law' will be
cogni zable wunder this state's post-
conviction relief machinery. Second, we
know of no constitutional requirenent
that the scope of Rule 3.850 be fully
congruent with that of the anal ogous
federal statute. Alimted role for the
rule in no way abridges the federal due
process right to be heard, since state
prisoners wll still be free to seek
collateral relief in the federal courts
under that systenis seemngly nore
rel axed standards.

Wtt at 928. (enphasis added).

Ring held that a death penalty statute’s “aggravating
factors operate as ‘the functional equivalent of an
el enent or a greater offense.”” Ring, 2002 U S. LEXl S 4651
at *44 (quoting Apprendi, 530 U S. at 494, n. 19). I n

Jones v. United States, 526 U. S. 227 (1999), the Suprene
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Court noted that “[much turns on the determ nation that
a fact is an elenent of an offense, rather than a
sentencing consideration,” in significant part because
“el enents nust be charged in the indictnent.” Jones, 526
U S at 232|.

Florida law clearly requires every “elenment of the
offense” to be alleged in the information or the

indictnent. In State v. Dye, 346 So. 2d 538 (Fla. 1977),

this Court said “[a]n information nust all ege each of the
essential elenents of a crine to be valid. No essenti al

el enent should be left to inference.” |In State v. G ay,

435 So. 2d 816, 818 (Fla. 1983), this Court said “[w] here
an indictnent or information wholly omts to all ege one or
nore of the essential elenents of the crine, it fails to
charge a crine under the |l aws of the state.” An indictnent
inviolation of this rule cannot support a conviction; the
conviction can be attacked at any stage, including “by
habeas corpus.” Gay, 435 So. at 818. Finally, in Chicone
v. State, 684 So. 2d 736, 744 (Fla. 1996), this Court said
“[al]s a general rule, an information nust all ege each of
the essential elenments of a crine to be valid.”

On April 25, 1990, agrand jury returned an i ndi ct ment chargi ng



M. Coney, in count one, with "unlawfully and feloniously, froma
preneditated design to effect the death of a human being...while
engages i n the perpetrationof, or inan attenpt to perpetrate Arson"
and in count two with arson (DAR 1-2A). The signed indictnent
i ndi cated that M. Coney had beenindicted for first degree nmurder and
arson (DAR 2A).

The indi ctment failedtoindicate whether the State woul d seek t he
deat h penalty, or upon what factual basis it would do so.
The Si xth Anendnent requires that “[i]nall crimnal prosecutions, the
accused shall...be informed of the nature and cause of the
accusation....” Aconvictionon acharge not made by the indictnent is

a deni al of due process of law. Statev. Gray, supra, citing Thornhill

v. Alabama, 310 U.S. 88 (1984), and DeJonge v. Oregon, 299 U. S. 353

(1937).

Because the State did not submt to the grand jury, and the
i ndi ctment didnot state the essential el ements of the aggravated crine
of capital nmurder, M. Coney's right under Articlel, section 15 of the
Florida Constitution and the Sixth Amendnent to the federal
constitutionwereviolated. It isinpossibletoknowwhether the grand
jury in this case would have returned an indictnent alleging the
presence of aggravating factors, sufficient aggravating circunstances,
and i nsufficient mtigatingcircunstances and thus chargi ng M. Coney
with a crime punishable by death. By omtting any reference to the
aggravating circunstance that would be relied upon by the State in
seeki ng a death sentence, the indictnent prejudicially hindered M.

Coney “inthe preparation of a defense,” to a sentence of death. Fla.
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R Cim P. 3.140(0).
Ring v. Arizona, 122 S. Ct. 2428, 2002 U. S. LEXI S 4651 (June 24,

2002), hel d unconstitutional a capital sentencing schene that makes
i nposi ng a deat h sentence conti ngent upon the findi ng of aggravati ng
circunstances and that assigns responsibility for finding that
circunstance tothe judge. The United States Suprene Court basedits

hol ding and analysisin R ngonits earlier decisioninApprendi v. New

Jersey, 530 U S. 466 (2000), in which it held that “[i]t is
unconstitutional for a legislature to renove from the jury the
assessnent of facts that i ncrease the prescribed range of penaltiesto
whi ch a crim nal defendant is exposed.” 1d. at 490 (quoting Jones v.

United States, 526 U. S. 227, 252-253 (1999) (Stevens, J., concurring)).

The Suprene Court overruled VAl tonv. Arizona, 497 U.S. 639 (1990), “to

the extent that it all ows a sentencing judge sittingw thout ajury, to
find an aggravati ng ci rcunst ance necessary for i nposition of the death
penalty.” R ng, 2002 U S. LEXIS 4651 at *44.

This Court previously held that “[b]ecause Apprendi did not
overrul e WAl ton, the basic scheneinFloridais not overruledeither.”

MIls v. More, 786 So. 2d 532, 537 (Fla. 2001). R ng overruled

Wal t on, and i n doing so, al so overrul ed the basic principleof HIdwn

v. Florida, 490 U S. 638 (1989) (per curian). Hldwn v. Florida

originally upheldthe capital sentencing schenein Florida"on grounds
that 't he Si xt h Anendnment does not require that the specific findings
aut hori zing i nposi ti on of the sentence of death be nmade by the jury."
Ri ng, 2002 U. S. LEXI S 4651 at *27 (quoting Valton, 497 U. S. at 648, in

turn quoting Hldwin, 490 U S. at 640-641). Ring undermnes this
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Court’s decision in MIls (and thus Hldw n) by recognizing three
things. The first is that Apprendi applies to capital sentencing
schenes,! Ring, 2002 U. S. LEXI S 4651 at *12 (“Capital defendants, no
| ess than non-capital defendants...areentitledtoajury determ nation
of any fact on which the | egislature conditions anincreaseintheir
maxi mumpuni shnent”); 1d. at *45. Second, Ri ng hol ds t hat States may
not avoid the Sixth Amendnment requirenents of Apprendi by sinply
“specif[ying] ‘death or life inprisonnent’ as the only sentencing
options,” 1d. at *37. Third, R ng establishes that the rel evant and
di spositive question is whether death is “authorized by a guilty
verdi ct standing al one” under state law 1d. at *40.

Florida s capital sentencing statute, |ike the Arizona statute
struck down i n R ng, makes i nposi ng t he deat h penal ty conti ngent ont he
factual findings of the judge, not the jury. Section 775.082, Fla.

Stat. (1991) of the Fl ori da Statutes provides that a person convi cted

''n MIls, this Court said that “the plain | anguage
of Apprendi indicates that the case is not intended to
apply to capital [sentencing] schenes.” MIlls, 786 So.
2d at 537. In Bottoson v. More, Case No. SC02- 1455,
Order Ganting Stay of Execution and Setting O al
Argunent, (July 8, 2002) Justice Pariente in her
concurring opinion conceded that this Court’s opinion in
MIls was wong. “In other words, we were m staken as a
matter of law in our previous opinion in Bottoson in
hol ding that Apprendi did not apply to capital
proceedi ngs.” She continued to say that based on the
opinion in R ng, “we now know that we were wong.” See,
Order at 7. Justice Pariente acknow edged that “Ring has
rai sed questions concerning the Suprene Court’s
| ongst andi ng precedent in death penalty case.” O der at
4.




of first-degree nurder nmust be sentencedtolifeinprison®“unlessthe
proceedi ng hel d to det erm ne sentence according to the procedure set
forth in 8 921.141 result in findings by the court that such person
shal | be puni shed by death, andinthe latter event such person shall
be puni shed by death.” (enphasis added). For nearly 30 years, this
Court has held that § 775.082 and 8§ 921. 141 do not allow i nposing a
deat h sentence upon ajury’ s verdict of guilt, but only upon a finding

of sufficient aggravating circunstances. D xonv. State, 283 So. 2d 1,

7 (Fla.1973) (“question of puni shnent is reserved for a post-conviction
hearing”).

The “explicitly cross reference[d]...statutory provisionrequiring
t he findi ng of an aggravating circunstance before i nposition of the
deat h penalty,” R ng, 2002 U. S. LEXI S 4651 at *38, requires the judge
— after the jury has been discharged and “[n]otw thstanding the
recommendation of a mgjority of the jury” to make three factua
determnations. Fla. Stat. 8§921.141 (3).

Section 921.141 (3) provides that “if the court i nposes a sentence
of death, it shall set forthin witing its findings upon which the
sentence of death is based as to the facts.” Ibid. First, the trial
judge nmust findthe exi stence of at | east one aggravati ng ci rcunst ance.
I bi d. Second, the judge must find that “sufficient aggravating
circunstances exist” tojustify inpositionof the death penalty. 1bid.
Third, the judge nust find in witing that “there are insufficient
mtigating circunstances to outwei ghthe aggravating circunstances.”

Ibid. “If the court does not nake the findings requiring the death

sentence, the court shall inpose sentence of life inprisonnent in
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accordance with sec. 775.082.” |bid (enphasis added).

In M. Coney's case, the sentencing jury recomended t he death
penalty by a majority of seven (7) to five (5) as to the nurder of
Patri ck Sout hworth (DAT. 2888). After the jury was pol |l ed, the judge
then forever excused the jury (DAT. 2889-91).

At the judge sentencing hearing, the judge heard additional
argunent fromthe State and trial counsel, and then the judge stated
her findings on the record and sentenced M. Coney to death ( DAT.
2911). The judge stated on the record that she had considered a
proportionality argunent presented at the hearing by trial counsel that
was not heard by the jury (1d.) During the hearing the trial court
advi sed that her pre-prepared witten order included an aggravati ng
ci rcunst ance t hat had not been argued or presented to the jury, that
t he def endant knowi ngly created a great ri sk of death to many persons.
The trial court found no non-statutory or statutory mtigating
circunstances (DAT. 2910, 2913-16).

Because Florida’ s death penalty statute makes i nposing a death
sentence contingent wupon findings of “sufficient aggravating
circunstances,” and “insufficient mtigatingcircunstances,” and gi ves
soleresponsibility for those findings tothe judge, it violates the
Si xth Anendnent. As the Suprene Court said in Walton, “[a] Florida
trial court no nore has the assistance of a jury’s findings of fact
W th respect to sentencingissues thandoes atrial judgein Arizona.”

VWalton, 497 U.S. at 648.

M. Coney's jury was repeatedly and unconstitutionally instructed

by the Court that itsrolewas nerely "advisory." See, e.q., DAT. 2883,
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2884, DAR 236. ("It is the judge's job to determ ne what a proper
sentence woul d be i f the defendant is guilty"). This dimnutionof the
jury's sense of responsibility violatedthe ei ghth anendnent. Cal dwel |

V. Mssissippi, 472 U. S. 320 (1985).

Florida law only requires the judge to consider “the
recomrendation of amgjority of the jury.” Fla. Stat. § 921. 141 (3).
Fol | ow ng t he presentati on of evidence in M. Coney's case, thejudge
instructedthe jury that their vote di d not have t o be unani nous ( DAT.
2887).

Incontrast, “[n]overdict may be rendered unl ess all of thetrial
jurors concur init.” Fla. R Crim P. 3.440. Neither the sentencing
statute, this Court’s cases, nor thejuryinstructionsin M. Coney's
case required that all jurors concur in finding any particular
aggravating circunstances, or “[w hether sufficient aggravating
circunstances exist,” or “[whether sufficient aggravating
ci rcunst ances exi st whi ch outwei gh t he aggravati ng circunstances.”
Fla. Stat. 8 921.141(2). In M. Coney's case, five of the twelve
jurors recommended agai nst a death sentence in the murder of Patrick
Sout hworth ( DAT. 2888). One may i nfer fromthese facts that five (5)
of thejurors agreed that sufficient aggravati ng circunstances di d not
exi st to warrant death.

Because Fl orida | aw does not require any seven, much | ess all
twelve, jurors to agree that the State has proved an aggravating
circunstance beyond a reasonable doubt, or to agree on the sane
aggravati ng circunst ances beyond a reasonabl e doubt, or to agree ont he

sane aggravating circunstances when advising that “sufficient

9



aggravating circunstances exi st” to recomend a deat h sentence, there
is no way to say that “the jury” rendered a verdict as to an

aggravating circunstance or the sufficiency of them As Justice Shaw

observed in Conbs v. State, 525 So. 2d 853 (1988), Florida |l awl eaves
these matters to specul ation. Conbs, 525 So. 2d at 859 (Shaw, J.,
concurring).

In Ring, the Court held that the aggravating factors enunerat ed
under Arizonal awoperated as “the functi onal equival ent of an el enent
of a greater offense” and thus had to be found by a jury. R ng, 2002
U. S. LEXI S4651 at *44. Based on t he reasoni ng i n Apprendi, Jones and

Ri ng, aggravating factors are equivalent to el enents of the capital
crinme itself and nust be treated as such.

One of the el enents that had to be established in order for M.
Coney to be sentenced to death was that “sufficient aggravating
ci rcunstances exist” to call for a death sentence. Fla. Stat. sec.
921.141(3). The jury was not instructed on any standard by which to
make t hi s essential determ nation. (DAT. 2883-88). As Justice Scalia

explained in his opinion for the unaninous Court in Sullivan v.

Loui si ana, 508 US. 275 (1993), such an error can never be harnl ess.

“[T] he jury verdict required by the Si xth Anendnent is ajury verdict

of guilty beyond a reasonabl e doubt.” Sullivan, 508 U. S. at 278. Were

the jury has not been instructed on the reasonabl e doubt standard
t here has been nojury verdict withinthe neaning

of the Si xth Arendnent, [and] the entire prem se
of Chapman[?] review is sinply absent. There

2Chapnan v. California, 386 U S. 18
(1967).
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being no jury verdict of guilty-beyond-a-
reasonabl e- doubt, the questi on whet her t he sane
verdi ct of guilty-beyond-a-reasonabl e- doubt woul d
be rendered absent the constitutional error is
utterly nmeaningl ess. There is no object, soto
speak, upon which harm ess-error scrutiny can
oper at e.

Sullivan, 508 U.S. at 280.

“I'f a State makes an increase in a defendant’s authorized
puni shnment conti ngent on the finding of afact, that fact, no matter
howthe State | abels it, nust be found by a jury beyond a reasonabl e
doubt.” Ring, 2002 U. S. LEXI S 4651 at *34. Floridalawnakes a death
sentence contingent not upon the existence of any individual
aggravating circunstance, but on a (judicial) finding “[t]hat
sufficient aggravating circunstances exist.” Fla. Stat. Sec.
921. 141(3).

Inlight of the plainlanguage of Florida s death penalty statute,
the rules of crimnal procedure and 30 years of this Court’s death
penalty jurisprudence, it isclear that thelimtedroleof thejuryin
Fl orida’ s capital sentencing schene fails to satisfytherequirenents
of the Si xth Amendnent. Evenif this Court weretoredefinethejury’s
role under Floridalaw, it would not make M. Coney's death sentence
val id.

Under Fl oridalaw, a death sentence nay not be i nposed unl ess t he
judge finds the fact that “suffici ent aggravating ci rcunst ances” exi st
tojustify inposing the death penalty. Fla. Stat. sect. 921. 141(3).
Because i nposi ng a death sentence is contingent on this fact being

found, and t he maxi numsent ence t hat coul d be i nposed i n t he absence of

11



that findingislifeinprison, the Sixth Anendnent required that the
St at e bear the burden of proving it beyond a reasonabl e doubt. Ring,
2002 U. S. LEXI S 4651 at *12. (“Capital defendants ...areentitledto
a jury determnation of any fact on the |l egislature conditions an
i ncrease i ntheir maxi mumpuni shnent.”) Neverthel ess, Floridajuries,
i ke that of M. Coney's jury, are routinely instructed, "Shoul d you
find sufficient aggravating circunstances do exist, it will then be
your duty to determ ne whether mtigating circunstances exi st that
out wei gh the aggravating circunstances" (DAT. 2885-86).
M. Coney'sjury was instructedinaccordance with Florida Statute
sections 921.141(2) and (3):
[1]t is nowyour duty to advi se the court as
to what puni shnent shoul d be i nposed upon the
Def endant for crimes of first degree nurder.
As you have been tol d, the final decision as
to what punishnment shall be inposed is the
responsibility of the judge. However, your
recomendationw || be givengreat weight. It is
your duty tofollowthelawthat wll noww || be
gi ven you by the court and render to the court an
advi sory sent ence based upon your determ nati on
as to whet her sufficient aggravati ng
ci rcunstances exi st tojustify theinposition of
the death penalty and whether sufficient
mtigating circunmstances exist to outweigh any
aggravating circunstance found to exist.
(DAT. 2883-84). The judge then listed four (4) aggravating
ci rcunst ances, under a sentence of inprisonnent, prior violent
fel onies, felony nmurder (arson), and HAC (DAT. 2884-85). The judge
cont i nued:

I f you findthe aggravating circunstances do
not justify the death penalty, your advisory
sentence should be one of life inprisonnment
wi thout the possibility of parole for twenty-five
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years. Should you find sufficient aggravating
circunstances doexist, it will then be your duty
to detern ne whether mtigating circunstances
exi st that outweigh the aqggravating factors.

( DAT. 2885-86) (enphasi s added). The judge listed only the catch-all
mtigating circunstance (DAT. 2886).

Because M. Coney's jury was never requiredto find the el enent
of sufficient aggravating circunstances beyond a reasonabl e doubt, the
error here cannot be subjectedto a harm ess error analysis. Sullivan

v. Louisiana, 508 U.S. 275, 279-280 (1993). M. Coney is entitledto

relief.

Wthregardtothe State's reliance on Al nendarez-Torrez v. United

States, 523 U. S. 224 (1998), M. Coney notes that the Suprene Court has
descri bed Al nendarez as "arguably i ncorrectly deci ded" i n Apprendi, 530
U Sat 489. And evennoreinterestingly, Justice Thomas, concurringin

Apprendi, noted as one of the "errors" of Al nendarez-Torrezisthat it

ignores that "what matters i s the way by which a fact enters intothe

sentence...if a fact is by law the basis for inmposing or insuring
puni shnment...it is an el ement” Apprendi at 522. O course, Justice
Thomas was a nenber of the ngjority in Ring. In his concurrence in

Apprendi, Justice Thomas al so predicted the |ikely future problens
directly indicated by Apprendi for Walton and, by inplication, for

Al nendar ez-Torrez:

We have interposed a barrier between a jury
finding of acapital crinme andacourt's ability
to inpose capital punishnent. Whet her this
distinction between capital crines and all
ot hers, or sone other distinction, is sufficient
to put the fornmer outside the rule |l have stated
is a question for another day.

13



Apprendi at 523. The United States Suprene Court has determ ned t hat
not all constitutional error is subject toharmless error analysis. In
doing so the Suprene Court split constitutional error into two
cat egori es. Those errors that may be reviewed case-by-case to
determine if the error was harm ess upon the facts of the individual

case have been descri bed as "trial error." Arizonayv. Ful m nante, 499

US 279, 308 (1991). As the Suprene Court has expl ai ned:

Trial error "occur[s] duringthe presentation of the casetothe
jury,” and is anenabl e to harnl ess-error anal ysi s because it "may
. . . bequantitatively assessed inthe context of other evidence
presentedinorder todetermne [theeffect it hadonthetrial]."

Brecht v. Abrahanson, 507 U. S. 619, 629 (1993). For these errors, an

appel | at e court nay eval uate the course of thetrial the basis of the
court record to determ ne whether their effect of the fact finding

process at trial was harm ess beyond a reasonabl e doubt. Del aware v.

Van Arsdall, 475 U. S. 673, 681 (1986).

The second cat egory of constitutional error has been defined as
including "structural defects in the constitution of the trial
mechani sm which defy analysis by ‘harmless error’ standards.”
Ful m nante, 499 U.S. at 309. Structural defects, subject toautomatic
reversal have been found where there has been a "conpl et e deni al of
counsel ," a "biased trial judge," "racial discrimnation in [the]
selectionof [the] grandjury,"” the "deni al of self-representation at
trial,"” the "denial of apublictrial,"” and a "defective reasonabl e-

doubt instruction.” Neder v. United States, 119 S.C. 1827, 1833

(1999) .

The Si xt h Amendnent error recognizedin Ringv. Arizonafitsinto

14



t he category descri bed as structural error. Certainly, there was no
verdict finding Petitioner guilty of capital first degree nurder (i.e.
first degree nmurder wth "sufficient aggravating circunstances").
Unli ke the situationin Neder, the elenent that the jury did not hear
separate the lesser included offense from the greater offense.
Moreover as a result of the Ring error, an elenent ("sufficient
aggravating circunstances") was renoved fromthe guilt phase of the
trial and was pl acedinthe sentencing portion. Wth this transfer of
an el ement fromone portion of the capital proceedingto another, the
structure of the trial changed. Since "sufficient aggravating
ci rcunstances” were not treated as an elenent, the grand jury
indictnment didinclude afindingof theelenment. As aresult, Florida
| aw hel d t hat t he St at e was under no obligationto give notice of what
aggravating circunstances were asserted as present and sufficient to

warrant a deat h sentence. Menendez v. State, 368 So.2d 1278, 1282 n. 21

(Fla. 1979). Further, Florida |law provided that since the I|ist
aggravating circunstances were not el enments of the crinme, but nerely
sentencing factors, the list coul d be expanded wi t hout ex post facto

consequences. Conbs v. State, 403 So.2d 418, 421 (Fla. 1981). And

because t he aggravating factors were nerely sentencing factors, Florida
|law permtted an el enent of first degree nurder to be repeated as an

aggravating circunstance. Johnson v. Singletary, 991 F. 2d 663, 669

(11th Gr. 1993) ("W reject Johnson’ s argunent hol di ng that the fact
t hat an el enent of the underlyi ng convi ction and one of t he aggravati ng
factors was duplicative did not invalidate that aggravating factor").

And certainly, the jury was not advi sed of the burden it bore whenit
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considering at the penalty phase whether a mgjority of thembelieved

"sufficient aggravating circunstances"” were present. Caldwell v.

M ssi ssippi, 472 U.S. 320 (1985); Conbs v. State, 525 So. 2d 853, 857

(Fla. 1988) ("W believetheinstructions, intheir entirety, properly
explain the jury's role under the Florida statute"). The actual
fi ndi ng of what aggravati ng ci rcunst ances are present and whet her t hey
are sufficient towarrant consideration of a death sentence has been

made i ndependent |y by t he judge, not thejury. Pattersonyv. State, 513

So. 2d 1257, 1261 (Fl a. 1987). Under the circunstances, R ng error can

only be described as structural.

CONCLUSI ON

All the errors in M. Coney's Petition, singularly or
curmul atively, denonstrate that M. Coney shoul d recei ve habeas cor pus

relief fromthis Honorabl e Court.
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