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ARGUMENT

l. THIS COURT HAS JURISDICTION TO CONSIDER THE
CERTIFIED QUESTION.

This Court has jurisdiction to consider the certified question regarding the
interpretation of aFloridainsurance statute. See, e.g., Andersonv. Auto-Ownersins.
Co., 172 F.3d 767 (11" Cir. 1999)(certifying to Florida Supreme Court question of
whether two separate vehiclestraveling intandem and causi ng one accident constitutes
one or two “occurrences’ under insurance policy), certified question answered by
Auto-Owners Ins. Co. v. Anderson, 756 So. 2d 29 (Fla. 2000); Sun Ins. Office, Ltd.
v. Clay, 133 So. 2d 735, 742 (Fla. 1961)(" It is now well established procedure for a
federal court to abstain from deciding the merits of a case so as to afford the state

courts a reasonable opportunity to construe a state statute involved in the case.”).

On June 6, 2001, USF& G filed a motion for reconsideration in the Eleventh
Circuit, arguing that the certified question shoul d bewithdrawn because an affirmative
answer to the question would not be “determinative of this cause” as required by
Floridalaw. (App. 2-19).! When USF& G filed itsbrief in this Court, the motion for
reconsideration was still pending. However, on July 16, 2002, the Eleventh Circuit
entered an order denying USF& G’ smotion. Theorder read initstotality, “ Appellee-
Cross-Appellant’s ‘Motion for Reconsideration,” seeking reconsideration of this

Court’s April 25, 2002, certification of a question to the Florida Supreme Court, is

¥App.” refersto the Appendix to this Reply Brief, which includesUSF& G’ s
motion for reconsideration; Pepper’s Steel’s response to USF&G’s motion for
reconsideration; USF& G’ sreply in support of itsmotion for reconsideration; and the
Eleventh Circuit’s order denying USF&G’s motion for reconsideration. These
documentswere not transmitted to this Court by the Eleventh Circuit and aretherefore
the subject of Pepper’s Steel’ s pending unopposed motion to supplement the record.



DENIED.” (App.1). Inlightof that ruling, thisjurisdictional issueraised by USF& G

Isnow moot, and the only question properly beforethisCourt isthecertified question.

Evenif thisCourt holdsthat thejurisdictional issueisnot moot, USF&G’'s“no
jurisdiction” argument should be rgjected as baseless. USF& G first arguesthat this
Court lacksjurisdiction to consider the certified question because the district court’s
conclusion that Pepper’ s Steel rel eased any fee claimsunder section 627.428 was not
reversed by the Eleventh Circuit. USF&G then quotes from a portion of the
magistrate judge’ s Report and Recommendation (“R&R”) in an effort to portray a
written settlement agreement that never existed. Infact, what happened isthat, after
much litigation, thedistrict court judge entered an order adoptingtheR& R (DE 1773)
and an Amended Final Judgment (DE 1522) regarding the terms of the parties’ oral
settlement agreement. The portion of the R&R quoted by USF& G states in full as

follows:

The undersigned concludes that the clear, unambiguous
language of the District Court’s Final Judgment, defining
and enforcing the terms of the parties agreement,
forecloses afee award. That Judgment (incorporating the
terms of the agreement) released the insurance company
from any and all claims, includingfuture claims, that relate
in any way to these consolidated cases. Movants request
for attorneys feesis clearly a“clam” that relates to this
litigation.

(DE 1755 at 15)(emphasis in original). The order adopting the R&R, quoted in
USF& G’ sbrief at page 17 for the proposition that “the settlement agreement smply
cannot be read to allow attorneys fees for its enforcement,” was also actually
discussing “the terms of the oral settlement agreement, as embodied in the final
judgment, . ...” (DE 1773, a 3). Thus, there was never awritten release of any

attorneys feeclaims.
Moreover, the Eleventh Circuit has already considered and properly regjected
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USF& G’s argument that the language of the Amended Final Judgment acted as a
release of al claims for fees. In fact, the Eleventh Circuit has rgected USF&G's
argument threetimes. First, the Eleventh Circuit held in the prior appeal that the“all

clams’ portion of the Amended Final Judgment wasvacated and remanded asapplied
toapotential clamfor attorneys feesincurred after October 22, 1993. United Sates
v. Pepper’sSedl & Alloys, No. 94-5187 (11" Cir. May 31, 1996), DE 1552, at 17-18.

The Eleventh Circuit explained in that opinion:

If the Movants are attempting to collect fees for the
prosecution of their coverage action against USF& G prior
to the parties' settlement on October 22, 1993, then the
Movants claimisforeclosed by the parties’ settlement. . .
. Yet,if theMovantsare seeking an award of feesincurred
after October 22, 1993, in connection with their motion to
enforce the agreement, then they may have aviable claim.
Sincethesesfeeswereincurred post-agreement, we cannot
assume the parties compromised them in their settlement.

Id. (italicsinoriginal). Second, initsApril 25, 2002 certification opinion, the Eleventh
Circuit quoted from its previous opinion and again rejected the argument that the
parties’ settlement included arelease of the fee claim at issue here. United Satesv.
Pepper’ sSed & Alloys, Inc., 289 F.3d 741, 742 (11" Cir. 2002). Third, theEleventh
Circuit denied USF&G’s motion for reconsideration of the certification opinion.
(App. 1). Thepartiesextensively briefed thisissueintheir Eleventh Circuit briefsand
in connection with USF& G’ smotionfor reconsideration. SeeBrief of Pepper’ s Steel
filed in Eleventh Circuit at 15-16; Brief of USF& G filed in Eleventh Circuit at 9, 11,
12-22; Reply Brief of Pepper’ sSteel filed in Eleventh Circuit at 6-10; and memoranda
filed in connection with USF&G’s motion for reconsideration contained in the
Appendix. Additionally, the unrebutted testimony of Hugh Lumpkin, Esg. was that
the parties did not intend to compromise, release, or waive any right to recover
attorneys feesincurred after October 22, 1993. (DE 1778 at 8-9). USF& G’ sfourth

3



attempt heretorely onthelanguage of the Amended Final Judgment to dispose of this
case should be regjected again. The Eleventh Circuit clearly found that no alleged
release of thefeescurrently in dispute had occurred. That should end the matter. The
Eleventh Circuit thus certified a dispositive question of Florida law to this Court,

which question is the only issue properly before this Court.

USF& G then arguesthat a case precluding any fee claims as untimely was not
applied by the Eleventh Circuit, citing Pesin v. Rodriguez, 244 F.3d 1250 (11" Cir.
2001). Thecertification opinion doesnot refer to USF& G’ sargumentsregarding the
allegedunduedelay infilingthemotionfor feesat all. Had the Eleventh Circuit found
thisargument persuasive, let alonedispositiveof thiscase, it certainly would have been
mentioned in the opinion. Again, this argument was previously presented to the
Eleventh Circuit and extensively briefed by both sides. See USF&G's Eleventh
Circuit Brief at 10-11, 34-39; Pepper’ sSteel’ sEleventh Circuit Reply Brief at 11-15).
By denying USF& G’ s motion for reconsideration, the Eleventh Circuit once again
refused to affirm the district court’s order on the ground that the fee petition was
untimely.?

Accordingly, the Eleventh Circuit has rejected USF& G’ s claims that other
Issues are dispositive of this case so that the certified question is not “ determinative
of this cause.” 8§ 25.031, Fla. Stat.; Fla. R. App. P. 9.150. The Eleventh Circuit’s

2ln sum, Southern District Local Rule 7.3 provides that any motion for
attorneys fees shall be filed within 30 days of entry of Fina Judgment or other
dispositive order “which givesriseto aright to attorneysfeesor costs.” Thedistrict
court originally ordered USF& G to pay the $2 million settlement amount but required
the parties to bear their own costs and attorneys fees. (DE 1755 at 2). This order
disallowed fees. Thus, USF& G’s contention that the motion for fees was untimely
because it was not submitted within 30 days of the final judgment denying Pepper’s
Stedl the right to such recovery was properly rejected by the magistrate judge as
“gpecious.” (DE 1755 at 7).



certification of this determinativeissue of construction of a Floridainsurance statute
was proper. The fee claims at issue here were not released and are not time barred.
ThisCourt therefore hasjurisdictionto answer the certified question and, asexplained

below, should answer it in the affirmative.

1. THISCOURT SHOULD ANSWER THE CERTIFIED QUESTION IN
THE AFFIRMATIVE.

Throughout its brief, USF& G attempts to reargue whether it ever intended to
enter into a binding settlement agreement. Such reargument is completely
inappropriate and is foreclosed by the law of thiscase.® Thedistrict court's findings
of fact, including thefact that (1) prior to their acceptance, no counsel for any movant
had rejected USF& G'sNovember 12, 1991 offer; (2) no movant had made acounter-
offer to USF&G's offer; and (3) USF&G never revoked its offer prior to the

acceptance, are unassailable, and are not at issue here. (DE 1494 at 8, 9).

USF& G argues that Florida follows the American Rule barring an award of
attorneys feesin contract disputes, including disputed settlement agreements, citing
Sate Farm Fire & Cas. Co. v. Palma, 629 So. 2d 830, 832 (Fla. 1993); Don L.
Tullis
& Assocs,, Inc. v. Benge, 473 So. 2d 1384, 1386 (Fla. 13 DCA 1985); Woodco, Inc.
v. B&H Realty Corp., 501 So. 2d 1330, 1332 (Fla. 3d DCA 1987). While Pepper’s
Steel doesnot disputethegeneral proposition that Floridafollowsthe American Rule,
that propositionisirrelevant inthiscase, whichinvolvesaninsurance company andis

governed by section 627.428, Florida Statutes.

Moreover, these cases do not hold that Florida disallows fees for the

SThedistrict court determined that there was a binding settlement agreement.
USF& G appedl ed, and the Eleventh Circuit affirmed the district court’ sdetermination.
United Statesv. Pepper's Seel & Alloys, Inc., 87 F.3d 1329 (11th Cir. 1996)(table).
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enforcement of aninsurer’ ssettlement agreement. Infact, inthe Palma case, theonly
oneof thethree casesinvolving aninsurance company, thisCourt held that State Farm
was obligated to pay Palma s attorney’ sfeesincurred in the trial and appellate court
in pursuing its claim for no-fault benefits. The Palma court reasoned, as this Court
previoudly stated in Insurance Co. of North America v. Lexow, 602 So. 2d 528, 531
(Fla. 1992), “[i]f the dispute is within the scope of section 627.428 and the insurer
loses, the insurer is aways obligated for attorney’s fees.” 629 So. 2d at 832. The
Palma court framed the issue as “when does a dispute relating to attorney’ sfeesfall
within the scope of section 627.428.” 1d. at 832. The Palma court explained, “When
aninsured iscompelled to sueto enforce an insurance contract becausetheinsurance
company hascontested avalid claim, therelief sought isboth the policy proceedsand
attorney’ s fees pursuant to section 627.428. The language of subsection (3), which
providesthat ‘ compensation or fees of the attorney shall beincluded in the judgment
or decreerendered inthe case|,]’ also supportsthisconclusion.” 629 So. 2d at 832.
ThePalma court concluded, “if aninsurer loses such asuit but conteststheinsured’s
entitlement to attorney’ sfees, thisisstill aclaim under the policy and withinthe scope
of section 627.428.” Id. at 832-833. ThePalma court held “that attorney's fees may
properly be awarded under section 627.428 for litigating the issue of entitlement to
attorney’sfees.” 1d. at 833. Thus, Palma did not deal with a settlement agreement
but did award the insured its fees for establishing entitlement to fees. Here, asin
Palma, awarding Pepper’ s Stedl itsattorney’ sfeesincurredinlitigating itsentitlement
to fees” comportswith the purpose of section 627.428 and with the plain language of
the statute.” 629 So. 2d at 833.

Next, USF& G arguesthat section 627.428 must be givenits plain and obvious

meaning. USF& G then argues for a strained construction of this statute.

USF& G’ s entire argument rests on the premise that the plain terms of section



627.428 only allow therecovery of feesincurredto litigate “ coverage disputes under
aninsurancepolicy, not to disputethe enforceability or scope of asettlement that does
not involve policy termsor coverage.” (USF&G'sbrief at 20). Thisargument fails

on many levels.

Firdt, the statute does not contain the phrase “coverage disputes.” Section
627.428(1) reads as follows:

Upon the rendition of ajudgment or decree by any of the courts
of this state against an insurer and in favor of any named or omnibus
insured or the named beneficiary under apolicy or contract executed by
the insurer, the trial court or, in the event of an appeal in which the
insured or beneficiary prevails, theappel late court shall adjudgeor decree
against theinsurer andinfavor of theinsured or beneficiary areasonable
sum asfees or compensation for theinsured’ s or beneficiary’ s attorney
prosecuting the suit in which the recovery is had.

(Emphasis added).

ThisCourt, inacasecited by USF& G, has clearly ruled that entitlement to fees
Is an issue encompassed by the statute. See Sate Farm Fire & Cas. Co. v. Palma,
629 So. 2d 830 832 (Fla. 1993).

Next, USF& G argues that the statute isin derogation of the common law and
should be strictly construed against fees. Pepper’s Stedl is not asking this Court to
rewrite the statute or to go beyond its plain meaning in awarding fees in this case.
Rather, Pepper’s Stedl is entitled to its fees for enforcing the settlement agreement
because such feesare provided for, contemplated by, and within thelegidative intent
of section 627.428. The cases cited by USF& G for the proposition that the statute
should be strictly construed do not impact Pepper’s Steel’ s position. For example,
in Robertsv. Carter, 350 So. 2d 78 (Fla. 1977), this Court ruled that an injured third
party wasnot entitled to recover feesfrom State Farm because hewasnot “ aninsured

or the named beneficiary under a policy or contract executed by the insurer,” as



required by section 627.428. Here, however, itisnot disputed that Pepper’ s Steel was
the named insured under a policy of insurance executed by USF&G. Moreover,
USF& G does not dispute that Pepper’s Steel obtained a judgment that originated
under a policy of insurance. USF&G would not have been sued otherwise. See
Travelersindem. Co. v. Chisholm, 384 So. 2d 1360, 1361 (Fla. 2d DCA 1980)(“The
paramount condition isthe entry of ajudgment against theinsurer and infavor of the
insured.”); Vermont Mut. Ins. Co. v. Bolding, 381 So. 2d 320, 321 (Fla. 5" DCA
1980)(“ There is no dispute as to the fact the judgment was against an insurer; the
appellant issued the insurance policy.”). It isundisputed in this case that Pepper’s
Stedl was the insured under a policy issued by USF& G, and that judgment was
obtained by Pepper’s Steel against USF& G, the insurer. As the Eleventh Circuit
reasoned in Insurance Co. of North America v. Lexow, 937 F.2d 569, 573 (11" Cir.
1991), “Provided that these requisite conditions are met, we note that the literal
language of the statute appearsto direct an appellate court to award attorney’ sfeesto
a successful insured.” The literal language thus appears to direct an award of
attorney’ s fees to Pepper’s Sted.

USF&G's argument also fails because it too narrowly construes the phrase
“under apolicy or contract” in section 627.428, and its narrow construction of this
phrase completely contradictsthis Court’ sinterpretation. In Insurance Co. of North
America v. Lexow, 602 So. 2d 528 (Fla. 1992), the Court held that an insured was
entitled to recover fees under the statute for battling with its insurer over funds

recovered from athird party. Theinsuredthere, Lexow, operated awarehousefacility

that wasdestroyed by an electrical fire. Thedamage generated customer lawsuitsand
unfavorable publicity such that Lexow decided not to rebuild. Lexow submitted a
clamtoitsinsurer, INA, which paid it $430,571.26 in exchange for a subrogation

receipt.



INA and Lexow jointly sued two tortfeasors for causing the fire. One
tortfeasor’s insurer paid INA $100,000, which INA placed in an interest bearing
account. INA then filed adeclaratory judgment action in federal court regarding its
right to the $100,000, and L exow filed acounterclaim seeking the sasmefundsplusits
attorney’ sfees and costs. The district court awarded Lexow the $100,000 because
it was entitled to be made whole before INA’ s subrogation rights arose. The district
court, however, denied Lexow’ s motion for fees. The Eleventh Circuit certified the
fee issue to this Court, which ruled that the phrase “under a policy or contract” in

section 627.428 includes litigation subsequent to the insurer’ s payment of its policy

proceedsto determinewhether theinsurer or theinsured isentitled to funds obtained
from a third party. The Court rejected INA’s argument, which was similar to
USF& G’ sargument here, that thedispute over entitlement to thefund recovered from
athird party was not a dispute under the insurance policy and did not involve INA’s

policy obligations to Lexow.

ThelLexow court stated: “Floridacourtshave consistently held that the purpose
of section 627.428 and its predecessor isto discourage the contesting of valid clams
against insurance compani esand to reimburse successful insuredsfor their attorney’ s
feeswhen they are compelled to defend or sueto enforce their insurance contracts.”
602 So. 2d at 531. “Wearepersuaded that thelawsuit involvedinthiscasefallswithin
thescopeof thisrationale.” 1d. Thus, thisCourt broadly construed the phrase”under
apolicy or contract” toincludetheinsurer’ sright to claim subrogation, which existed
by virtue of having paid aclaim under the policy. As Pepper’s Stedl’ s dispute with
USF& G also exists by virtue of USF& G’ s payment of aclaim under its policy, this
lawsuit falls within the scope of both the plain language and the rationale of section
627.428.

Other cases cited by USF& G have also broadly construed section 627.428.



See, e.g., Fewox v. McMerit Constr. Co., 556 So. 2d 419, 423 (Fla. 2d DCA 1990),
approved sub nom., Ins. Co. of N. Americav. Acousti Eng’ g Co., 579 So. 2d 77 (Fla.
1991)(holding that theterm “ suit” includes arbitration proceedings. “Thelegidative
policy underlying section 627.428 isserved by requiring insurersto pay attorney’ sfees
to a prevailing insured or beneficiary, regardless of whether the insurers contest
coverage through arbitration or in thetrial courts.”); Wollard v. Lloyd' s & Cos. Of
Lloyd's, 439 So. 2d 217 (Fla. 1983)(insurer’ s payment of claim satisfied statutory
requirement of a“judgment”); Ivey v. Allstate Ins. Co., 774 So. 2d 679, 684 (Fla.
2000)(“Floridalaw isclear that in *any dispute’ which leadsto judgment against the

insurer and infavor of theinsured, attorney’ sfees shall be awarded to theinsured.”).

USF& G glosses over these decisions and then argues that Florida courts have
declined to award feesfor litigation “like the present settlement dispute’ that related
In some way to insurance, but did not involve the disputed terms of an insurance
policy. (USF&G'sBrief at 22). The cases cited by USF& G, however, are not at all
likethisoneand areclearly distinguishable. See Pepper’ sSteel’ sinitial Brief at 20-22
(distinguishing Travelersindem. Co. v. Morris, 390 So. 2d 464 (Fla. 3d DCA 1980),
regarding post-judgment feesfor collection services, not fees such as Pepper’ s Steel
incurred for obtaining ajudgment); United States Auto. Ass' nv. Kiibler, 364 So. 2d
57 (Fla. 3d DCA 1978)(where coverage and liability cases were consolidated,
successful tort claimant was not entitled to feesfor litigating thetortfeasor’ sliability);
Sheridanv. Greenberg, 391 So. 2d 234 (Fla. 3d DCA 1980)(feesincurred during suit
against insurance agents were not recoverable); H& SCorp. v. USF& G Co., 667 So.
2d 393 (Fla. 1* DCA 1995)(dealing with interpretation of contractual fee provision).

USF& G’s argument that no policy of insurance was ever at issue during the
settlement disputeisuntenable. Contrary to USF& G’ sassertions, thedistrict court’s

1994 order enforcing the settlement did discuss the pollution exclusion clause and
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USF& G’ sexposurefor all claimsarising out of the Pepper’s Steel site. (DE 1494 at
8, 13). The sole basis for the third party complaint against USF& G was to enforce
Pepper’ s Steel’ srightsto coverage under the policiesissued by USF& G. (DE 89 at
20-26). USF& G denied coveragein itsanswer and asserted 19 affirmative defenses
related to coverageissues. (DE 119). The Eleventh Circuit noted that USF& G was
sued by itsinsureds for claims they alleged were covered under their policies with
USF&G. (DE 1552 at 17). USF& G’ s$2 million payment was not gratuitous but was
madeto resolve acoverage dispute and satisfy its obligationsto Pepper’ s Steel under
policiesof insurance. USF& G’ sargument that it simply made this payment to obtain
arelease of “al clams’ and without regard to insurance policiesthat it executed and
delivered in Florida should be quickly rejected.

USF& G’ sargument that section 627.428 doesnot apply because the settlement
was accepted by letter faxed to Washington, D.C. and is not an executed Florida
contractisalso unavailing. Asthe Eleventh Circuit ruled, “ Although USF& G settled
this case, Florida courts have equated an insurance company’s settlement of a
coveragedisputewith aconfession of judgment. [citation omitted] Hence, aninsured
may be entitled to collect areasonableattorneys feefromitsinsurer under § 627.428
despite theinsurer settling and avoiding an adverse judgment or decree.” (DE 1552
at 16).

Other cases cited by USF&G are equally and obviously inapplicable. For
example, the Florida Supreme Court in Bohlinger v. Higginbotham, 70 So. 2d 911
(Fla. 1954), rejected afee claim under section 627.428's predecessor statute because
the action was not against an insurance company at all. InWilder v. Wright, 278 So.
2d 1 (Fla. 1973), the Florida Supreme Court held that an injured third party could not
recover feesunder section 627.428 because he did not meet the statute's requirement

of being “an insured or the Named beneficiary” under apolicy or contract executed
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by the insurer.

Contrary to USF& G’ s argument, the cases on which Pepper’s Steel reliesdid
not award feesfor litigation directly involving and interpreting the disputed terms of
an insurance policy. As discussed above, Lexow involved fees incurred after the
insurer had paid out its policy proceeds. In Bankers Security Ins. Co. v. Brady, 765
So. 2d 870 (Fla. 5" DCA 2000), the Fifth District mandated that fees be awarded to
an insured who sued the insurance company “for breach of an oral settlement
agreement.” 1d. at 870. InWollard, this Court held that section 627.428 “must be

construed to authorize the award of an attorney’sfeeto aninsured . . . even though
technically no judgment for the loss claimed is thereafter entered favorable to the
insured . . . duetotheinsurer voluntarily paying theloss before such judgment can be
rendered.” 439 So. 2d at 218. USF& G’ s attempt to distinguish these cases fails.

USF& G’s contention that Pepper’s Steel “admits’ that its fees to litigate
coveragefromthestart of thislitigationinthe 1980sthrough the 1993 settlement was
extinguished by the settlement is untrue. What Pepper’s Steel “admits’ is that the
Eleventh Circuit held that said feeswere extinguished by the settlement. (DE 1552 at
18; Initial Brief at 18). The fees Pepper’'s Steel seeks here are fees incurred in
connection with the enforcement of the agreement that USF& G unilaterally and
unsuccessfully attempted to disavow, and feesincurredin pursuingitseffortsto obtain

fees.

USF& G'sargument that any insured invol ved in acoveragedispute® alwayswill
have the option to negotiate in good faith to reach a clear settlement that can be
summarily enforced” (USF& G'sbrief at 35) isunbelievable. Thiscaseaone, inwhich
Pepper's Steel has been trying to enforce the settlement since 1993, reflects that
settlements with insurers are not so “summarily” enforced and therefore should fall

within the ambit of section 627.428'sfee provision if the insurer failsto abide by its

12



contractual obligations.

USF& G brushes aside the survey of national cases supporting Pepper's Steel's
argument as“irrelevant” and asa“tacit admission” by Pepper's Steel that Floridalaw
Isnot supportive. The exact oppositeistrue. The casesfrom other states reflect the
national trend of awarding feesto insuredsunder similar statutesin similar situations
and are persuasive authority. Upon examination, the casescited by USF& Gfall short
of supporting USF& G’ s contention that section 627.428 is not applicable here.

This Court should construe section 627.428 to alow recovery for attorney's
feesan insured hasincurred in securing ajudgment against itsinsurer to enforce the

settlement of a coverage dispute.
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CONCLUSION
Pepper's Steel respectfully requests that this Court accept jurisdiction in this

case and answer the Eleventh Circuit's certified question in the affirmative.
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