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STATEMENT OF THE CASE AND FACTS

Appel l ee Janes Ote, with others not part of this appeal?,
was charged in an information containing 93 counts, filed
Cct ober 16, 2000, with racketeering, conspiracy to commt
racketeering, both first degree felonies, and 35 counts of the
third degree felony of deriving support from prostitution, as
wel | as several prostitution related m sdeneanors. (V1 p.
117-191). The information all eged that between January 1,
1999 and Septenber 26, 2000, the defendants were enpl oyed by
or associated with the business operating under the nane of
El egant Encounters, which was an enterprise under the
racketeering statute. Specific predicate acts were all eged,
i ncl udi ng over 90 predicate offenses in furtherance of the
organi zed crimnal activity. The information was anmended on
January 18, 2002, to add two felony counts, including a charge
of procuring a mnor for prostitution. (V6 p. 1012-1074).

On Decenber 15, 2000, the Application and Affidavit for
An Order Authorizing the Interception of Wre, Oral and
El ectroni ¢ Comruni cations was filed. (V2-3 p. 258-395) This

affidavit detailed the structure of the racketeering activity,

Idte’s wife, Diane Fratello, was initially a party bel ow,

but presented no appearance in the appeal. The appeal becane
noot as to Fratell o when she “entered a plea in the underlying
crimnal prosecution and was sentenced accordingly.” State v.

Ote, 28 Fla. L. Wekly D134, n. 1 (Dec. 27, 2002).

1



and specifically alleged violations of Chapter 895. It alleged
t hat cocaine and other controlled substances were provided to
custoners upon request.

The affidavit repeatedly alleged that Cheryl England and
Diane Fratello Ote were managi ng a common pool of
prostitutes. (e.g., R 818) The tel ephone records indicate that
t hese wonen cal |l ed each other frequently. (R 323) During one
four nmonth period fromMarch 25 to July 25, 2000, there were
4,145 calls to the cellular phone owned by Fratell o, and nore
calls on the private hone line listed in the nane of her
husband, Appellee Janes Ote. (R 304-306, 317) O these 4,145
calls, 2,565 calls were incomng calls. (R 317) Assumng this
four nmonth tinme period is customary traffic for the escort
busi ness, and assuming that only one half of these incom ng
calls were to arrange prostitution services, the resulting
average is nore than ten custoners per day. At the rate of
$150 per customer, the gross annual inconme is in excess of
$500, 000 a year, with half of that anpbunt going directly to
Appel l ee and his wife. Another attenpt to estimate the annual
i ncone to El egant Encounters, based upon one prostitute’s
estimation of three “dates” a day, resulted in an annual
i ncome of $162,000, with half of that amount being paid to

Appel l ee and his wife. (R 363-365) Sixteen prostitutes who



wor ked for Appellee were identified by nanme as a result of the
i nvestigation; several nore were unidentified or only known by
ni cknames. The affidavit alleged that they were escort
servi ces managers, arranging |iaisons, providing noney
| aundering, hiring surveillance fromprivate investigators,
recruiting prostitute/enployees, and other services necessary
to mai ntain the business operation.

The order authorizing the wiretap was rendered Decenber
15, 2000, and specifically found probabl e cause to believe
that the defendants were commtting violations of the Florida
racketeering and noney | aundering statutes. (V3 p. 396-409)
The district court’s decision acknow edged and accepted this
factual finding. “Upon review, the trial court granted the
State's application, finding that probable cause existed to
believe Ote was violating Florida's RICO statute by virtue of
his actions which included the nanagenent and direction of

prostitutes and the clients of prostitutes.” State v. QOte,

28 Fla. L. Weekly D134 (Fla. 5'" DCA Dec. 27, 2002).

On July 2, 2001, the defendant filed a notion to find the
oral intercepts facially invalid. (V6 p. 931-934; V12 p.
2134-2138) This notion alleged that the wiretap in this case
was invalid because the federal statute del egating the power

to wwretap for certain offenses did not include R CO and RICO



based on prostitution-rel ated of fenses was not dangerous to
life, linb or property. The State filed a response in
opposition, and a supporting nenorandumof law. (V6 p. 1075-
1096)

The trial court entertained argunent on the defense
notion on January 23, 2002, and reserved ruling. (V1 p. 60-
84) The order granting the notion was rendered February 14,
2002. (V11 p. 2043-2049) In this order, the trial court
acknow edged that the August 21, 2000, order authorizing the
interception of wire, oral and el ectronic conmuni cations
specifically found probable cause to believe that the
Def endants had commtted the offenses of racketeering under
chapter 895 and noney | aundering under chapter 896. (V11 p.
2043) The trial court determ ned that based upon State v.

Ri vers, 660 So.2d 1360 (Fla. 1995), w retaps were not

perm ssible for prostitution rel ated of fenses, even when the
felony prostitution counts are alleged as part of a
racketeering enterprise. “As such, this Court finds that the
i nterception of conmunications based on racketeering of fenses
wi th predicates of non-violent prostitution-related acts
contravenes 18 U. S.C. 82516(2).” (V11 p. 2048) Nor was the
fact that noney | aundering counts were alleged as predicate

of fenses for the RICO satisfy the statute. “(T)his Court also



finds that an all eged noney | aundering violation, where non-
violent prostitution-rel ated offenses are the source of the
nmoney | aundering, may not be permtted to bootstrap
prostitution-related conduct into the category of crinmes
dangerous to life, linb or property in order to authorize a
wiretap.” (V11 p. 2048)

The State sought tinely review in the district court.
“Concluding that the trial court properly determ ned that the
Wi retap intercepts were unauthorized under federal or state

law, we affirm” State v. Ote, 28 Fla. L. Wekly D134 (Fl a.

5th DCA Dec. 27, 2002). The decision acknow edged that the

W retap statute specifically authorized electronic

i nterception based upon probabl e cause for “any violation of
chapter 895 (RICO,” or any violation of the noney |aundering
statute. 8 934.07, Fla. Stat. (1999). Nevertheless, the
deci si on bel ow determ ned t hat

Here, no allegation was nade that Ote's
prostitution-rel ated of fenses invol ved any

vi ol ence or the threat of violence and thus, in
granting Ote's notion to suppress, the trial

court ruled that the interception of

communi cations based on racketeering offenses with
predi cates of nonviolent prostitution-related acts
contravenes federal law. The State challenges this
ruling, arguing that the wiretap was permtted



under federal |aw because racketeering is a felony
which, by its nature, is necessarily dangerous to
life, linb, or property because it involves clains
of organized crimnal activity and therefore falls
within the “dangerous to life” general category of
the federal statute. W disagree.

State v. Ote, 28 Fla. L. Wekly D134 (Fla. 5'" DCA Dec. 27

2002)
The State tinely filed a notion pursuant to rule 9.330,
whi ch was deni ed by order entered January 28, 2003. This

tinely filed appeal foll ows.



SUMVARY OF ARGUNVENT

This Court has appellate jurisdiction in this case
because the district court’s decision declared invalid the
portion of the wiretap statute that permts electronic
i nterception where, as here, there is probable cause to
believe that “any” violation of chapter 895 has occurred,

W t hout regard to the “dangerousness” of the underlying
predi cate offense for the RICO charge. 8934.07, Fla. Stat.

(1999); see also, State v. Rivers, 660 So.2d 1360 (Fla. 1995).

Fla. R App.P. 9.030(a)(1)(A(ii). Instead, the district
court’s decision requires an ad hoc determ nation of whether
the validly charged RI CO of fenses include predicate crines
that are intrinsically “dangerous to life, linb or property.”
This ruling is presunptively incorrect and subject to de novo
revi ew

Racket eeri ng and noney | aundering are separate crines
fromthe objects of the crimnal enterprise which generates
illegal noney. The fact that crimnals organize with an
identifiable, continuous structure to conmt crimnal offenses
is dangerous to life, linb, or property. The Legislature nade
this specific factual finding when enacting the R CO statute.
Where there is a finding of probable cause in the wretap

order that violations of chapters 895 and 896 are occurring,



the wiretap is permtted by Florida statute. The statutory
aut hori zati on does not exceed the authority del egated by
Congr ess because racketeering and noney | aundering are first

degree felonies that are dangerous to life, linb, or property.

The | ower courts’ overreading of the R vers decision is
presunptively incorrect because it invalidates the wretap
statute to the extent that it permts wiretaps for
racketeering based on “non-violent” predicate offenses. This
Court should reverse the |ower courts’ orders because
organi zed crinme is by definition dangerous to life, linb, or
property, regardl ess of the source of inconme fromthe illegal
crimnal enterprise. This crimnal organization was related in
the application for a wretap, and the issuing nagistrate
found probabl e cause for RI CO and noney | aundering operations,
whi ch squarely fall within the wiretap statute. The Rivers
case inplicitly acknow edged that organized crine with
prostitution related predicate offenses was within the anbit
of the wiretap statute. The State seeks reversal of this
incorrect ruling that inproperly expands the holding of R vers
to include RICO and noney | aundering of fenses where even part

of the enterprise involves prostitution rel ated of fenses.



PO NT_ ON APPEAL

RACKETEERI NG | S A DANGEROQUS CRI ME, NO
MATTER WHAT PREDI CATE OFFENSES ARE ALLEGED,
SUCH THAT W RETAPS ARE AUTHORI ZED TO
| NVESTI GATE RACKETEERI NG
This Court has appellate jurisdiction in this case
because the district court’s decision declared invalid the
portion of the wiretap statute that permts electronic
interception where there is probable cause to believe that
“any” violation of chapter 895 has occurred, wthout regard to
t he “dangerousness” of the underlying predicate offense for
the RICO charge. 8934.07, Fla. Stat. (1999); see also, State
V. Rivers, 660 So.2d 1360 (Fla. 1995). Fla.R App.P
9.030(a) (1) (A (ii).
The issue involved in this case is one of statutory

construction, which is reviewed by this court de novo.

St ephens v. State, 748 So.2d 1028 (Fla. 1999). Since the

| oner courts determined that the statute was an invalid
exercise of the authority del egated by Congress insofar as it
relates to wiretapping for RI CO predicated on “non-violent”
predi cate offenses, there is no presunption of correctness,
but rather, the trial court’s order is presuned to be

incorrect. See, State v. Slaughter, 574 So.2d 218 (Fla. 1st

DCA 1991).
The lower courts erred in their interpretation of State
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V. Rivers, 660 So.2d 1360 (Fla. 1995), by failing to recognize
that organized crinme is dangerous, whether prostitution-

rel ated offenses are all or part of the object of the crimnal
organi zation. \Were, as here, a judge determ nes that there
is probable cause to believe that crimnal violations of Rl CO
and noney | aundering are taking place, chapter 934 authorizes
a wretap to investigate those dangerous offenses.

Section 18 U S. C. 82516(2) authorizes state prosecutors
to intercept wire, oral or electronic comunications upon an
order finding “...evidence of the conm ssion of the offense of
mur der, ki dnapi ng, ganbling, robbery, bribery, extortion, or
dealing in narcotic drugs, mari huana or other dangerous drugs,
or other crinme dangerous to life, linb, or property, and
puni shabl e by inprisonnment for nore than one year...” (V12 p.
2160-2161) Pursuant to this delegated authority, the Florida
Legi slature permts wretaps “when such interception may
provi de. .. evidence of the comm ssion of...any violation of
chapter 893;...any violation of chapter 895; (or) any
viol ation of chapter 896.” 8934.07, Fla. Stat. (1999).

In this case, the order authorizing the wretap
specifically found probable cause to believe that violations
of chapter 895 (RICO and chapter 896 (noney |aundering) were

occurring. The affidavit also alleged that as part of the

10



prostitution services, the escorts provided controlled

substances to custoners, which is a violation of chapter 893.

In State v. Rivers, 660 So.2d 1360 (Fla. 1995) this Court

held that section 934.07, Florida Statutes (1991), was invalid
to the extent that it permtted wiretaps to investigate
prostitution. Although prostitution was dangerous to life,
linmb, or property, it was a m sdeneanor, not puni shabl e by
nore than one year. Prostitution related felonies, including
deriving proceeds fromprostitution, satisfied the second
prong, but were not dangerous to life, linb or property. The
fact that racketeering had been subsequently charged did not
save the wiretap in R vers, because the only evidence to
support the RI CO charge was devel oped as a result of the
invalid wiretap. Florida s statute exceeded the authority

del egated by Congress to the extent that it permtted wretaps
for prostitution.

The lower courts erred in relying on Rivers to invalidate
the wiretap in this case. Racketeering and noney | aundering
was alleged at the outset, and the trial judge issuing the
w retap order specifically found probabl e cause to believe
that RICO and illegal financial offenses were occurring.

Racket eering and conspiracy to conmt racketeering are crines

11



whi ch are dangerous to life, linb, or property. It does not
matt er whether the predicate offenses for the crimnal
organi zation include prostitution rel ated of fenses.

The threat created by organized crimnal activity renders
racketeering dangerous to life, linb, or property. Fromthe
outset, the legislature has recognized that “organi zed
crime...uses vast anounts of noney, power and all the
t echni ques of violence, intimdation and other forns of
unl awf ul conduct to acconplish its goals.” Ch. 77-334, Laws
of Fla. p. 1400. The fact that the crimnal enterprise
generates |arge suns of illegally obtained noney *harns
i nnocent investors...and thereby constitutes a substanti al
danger to the econom c and general welfare of the State of
Florida.” [1d. These |legislative findings denonstrate that
Rl CO and noney | aundering present a danger over and above the
crinmes that generate the illegal incone.

The requi renent that racketeering prosecutions be focused
upon ongoi ng organi zati ons which function as a continuing unit
insures that all RICO charges by definition create a danger to

life, linb or property. See, Goss v. State, 765 So.2d 29

(Fla. 2000); State v. Berjerano, 760 So.2d 218 (Fla. 5'" DCA
2000). The trial court erred in determ ning that organized

crimnal activity enconpassed under racketeering laws is not a

12



valid subject of wiretapping. Indeed, the wiretapping statute
itself makes the legislative finding that organi zed crim nal
activity is a proper subject of wiretaps. “Oganized
crimnals nmake extensive use of wire and oral comruni cations
intheir crimnal activities. The interception of such
conmmuni cations to obtain evidence of the conm ssion of crines
or to prevent their comm ssion is an indispensable aid to | aw
enforcenent and the adm nistration of justice.” 8934.01(3),
Fla. Stat. (2001).

Appel | ee woul d have this Court ignore the specific
| egi sl ative finding that organized crine is dangerous, instead
opting for an ad hoc eval uation of which portions of crim nal
enterprises are dangerous to life, linb or property so as to
fall within the anbit of the wiretap statute. The | ower
courts inplicitly found that prostitution is not dangerous,
even where it is conducted as part of a large scale RI CO
operation. As with conspiracy, Appellant contends that the
danger arises fromthe conbination of dozens of persons to
generate hundreds of thousands of dollars. It is the
organi zation of crimnals that creates the danger, not sinply
t he underlying objects of the crimnal enterprise. The
deci sion below ignores the plain | anguage of the wiretap

statute which permts intercepts for any violation of Chapter

13



895.

The State contends that organized crine is by definition
dangerous to life, linb or property, regardl ess of the
specific predicate offenses alleged. This argunent was
specifically presented below. “The State challenges this
ruling, arguing that the wiretap was permtted under federal
| aw because racketeering is a felony which, by its nature, is
necessarily dangerous to life, linb, or property because it
i nvol ves clains of organized crimnal activity and therefore
falls within the ‘dangerous to life’ general category of the

federal statute. W disagree.” State v. Ote, 28 Fla. L.

Weekly D134 (Fla. 5" DCA Dec. 27, 2002).

The decision below rejected this argunent based in part
on a discredited federal case for the proposition that R CO
of fenses based upon prostitution related offenses are not the

proper subject of wiretaps. United States v. MI|stone, 684

F. Supp. 867 (WD. PA. 1988). This case was reversed by the
United States Court of Appeal on other grounds, but the
appel l ate court expressly declined to endorse the | ower
court’s ruling that the wiretap was unaut horized. United

States v. MIllstone, 864 F.2d 21, 24 (3¢ Cir. 1988). \Wen the

case returned to state court, Pennsylvania courts repeatedly

uphel d the convictions for racketeering, and rejected the

14



contention that the wiretap was inperm ssible under federa

law. Commonwealth v. Birdseye, 637 A 2d 1036 (Pa. 1994);

Commonweal th v. Birdseye, 670 A 2d 1124 (Pa. 1996), cert.

deni ed, Birdseye v. Pennsylvania, 518 U S. 1019 (1996).

The M1 1stone holding was further discredited when it was

rejected by another federal district court in United States V.

Marcy, 777 F.Supp 1400 , 1402 (N.D.1l1. 1991). That court
accepted the State’s argunent advanced herein, nanely, that
the allegation of violations of the racketeering statute
permtted the wiretap, regardless of the fact that the
predi cate offenses were not wthin the anbit of the wretap
statute.

It is clear that successful racketeering prosecutions can
be based on crimnal enterprises involving prostitution in

both state and federal court. See, e.g.,United States v.

McLaurin, 557 F.2d 1064 (5'" Cir. 1977); Vaughn v. State, 711

So. 2d 64 (Fla. 1st DCA 1998); Golden v. State, 578 So.2d 480

(Fla. 2d DCA 1991); Cantrell v. State, 403 So.2d 977 (Fla.

1981). Al of these cases affirmconvictions for racketeering
where the predicate offenses are prostitution related. It is
equally clear that the racketeering crinmes are separate from

t he underlying predicate of fenses; a defendant can be

convicted both of racketeering and the offenses alleged to be

15



predi cates of the RICO as separate counts. Carroll v. State,

459 So.2d 368 (Fla. 5'" DCA 1984). Therefore, the |ower courts
erred by failing to consider that the racketeering offenses
were dangerous to life, linb, or property separate and apart
fromthe offenses alleged to be the object of the organized

crine schene.
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CONCLUSI ON

Based upon the argunment and authority presented, the
decision affirmng the order granting the notion to suppress
evi dence nmust be reversed and this case remanded for further
pr oceedi ngs.
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