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STATEMENT OF CASE AND FACTS

Most recently, this Court relinquished jurisdiction of thiscaseto thetrial court

following an appeal from the denia of 3.850 relief. InWalton v. Dugger, 634 So. 2d

1059 (Fla. 1993), this Court held that the Defendant was entitled to an evidentiary
hearing to consider whether certain claimed public records exemptions applied or
whether the documents requested were public records subject to disclosure. Based
upon thisruling, thisCourt relinquished jurisdictiontothetrial court to reexaminethe
Defendant’ s public records request. Pending resolution of that first issue raised in
Walton’ s 3.850 motion, this Court reserved ruling on the remaining issues raised on
appeal by Walton, which included the following:

(2) thejury received improper ingtructionsregarding statutory aggravating
circumstances; (3) thetrial court erredin allowing acodefendant's mental
health expert to testify at Walton's evidentiary hearing; (4) Walton was
denied the effective assistance of counsel; (5) the trial court failed to
Independently weigh the aggravating and mitigating circumstances; (6)
Walton's second sentencing proceeding was contaminated with the same
evidencethat was determined to have been inappropriately presented at
hisfirst sentencing proceeding; (7) Walton's sentence constitutes cruel
and unusual punishment becausetherecord isdevoid of afinding of his
individual culpability; (8) Walton's sentence is disproportionate,
disparate, and invalid because acodefendant received alife sentence; (9)
thejury wasimproperly and unconstitutionally instructed; (10) Walton's
conviction should bereversed because new law now mandatesaholding
that hisstatements should have been suppressed; (11) Walton'sabsence
from a portion of the proceedings prejudiced his resentencing; (12)
Walton's death sentence rests upon the unconstitutional aggravating
circumstance of lack of remorse; (13) thetrial court unconstitutionally
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shifted the burden of proof initsinstructionsat sentencing; and (14) the

application of rule 3.851 violated Walton's constitutional rights.
See Walton, 634 So. 2d 1059, 1061 n.1.

After jurisdiction was returned to the trial court, extensive public records
hearings were conducted. Following these hearings, the Defendant filed a Third
Amended Motion to Vacate Judgments of Conviction and Sentence with Special

Request for Leave to Amend on November 6, 1998, containing thirty three claims.*

The clainms include the follow ng: (1) Walton's second
sentencing proceeding was contamnated with the same evidence
that was determned to have been inappropriately presented at
his first sentencing proceeding; (2) the trial court was exposed
to non-record material and therefore could not render an
unbi ased sentence; (3) the trial court failed to independently
weigh the aggravating and mtigating circunstances; (4)
Defendant’s statenents to police should have been suppressed
(claim5 in previous 3.850 notion); (5) the cold, calculated and

prenedit at ed aggravati ng factor and i nstruction are
unconstitutionally vague; (6) the ethical rule prohibiting
| awers from interviewng jurors is unconstitutional; (7)

Def endant was not conpetent to proceed to trial; (8) Defendant
is innocent of first degree nurder and innocent of the death
penalty (same as claim 4 in first 3.850); (9) counsel was
ineffective for conceding the admssibility of al | egedl y
gruesone phot ographs; (10) the jury was inproperly instructed on
pecuniary gain aggravator; (11) jury instructions on avoiding
arrest aggravator unconstitutionally vague; (12) the penalty
phase instructions inproperly shifted the burden to Defendant to
prove that death was i nappropriate; (13) the jury was

unconstitutionally i nstructed to consi der an automati c
aggravator; (14) nunerous clains of ineffective assistance of
counsel ; (15) Florida' s capital sent enci ng schene IS

unconstitutional; (16) Defendant’s death sentence is cruel and
unusual puni shnent because the record is allegedly devoid of a
finding on his individual culpability; (17) the trial judge
failed to make factual findings at the sentencing hearing; (18)
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(PC-1,Voal, 11, pp. 1869-2021). After thetrial court issued an Order to Show Cause,
the Statefiled the State’ s Responseto Order to Show Causeon April 7,1999. (PC-1,
Vol. 11, pp. 2023-2031).

TheHuff hearing was conducted on July 23, 1999. (Supplemental Record, VVol.
25, pp. 4074-4101). Atthehearing, the State explained that, of thethirty threeclaims
raised inthe Third Amended M otion, only twoto three claimswere actually new when
compared tothe 3.850 motionfiled prior to the FloridaSupreme Court’ sremand. The
new claims were found at Clam 8, paragraphs 28 and 32, and Clam 28.
(Supplemental Record, Vol. 25, pp. 4078-4079). Defense counsel never disputed

this characterization of the claimsraised, (Supplemental Record, Vol. 25, pp. 4079-

testinony related to Defendant’s dealing in marijuana violated
the holding in Johnson wv. M ssissippi; (19) the sentencing
phase was tainted by testinony of unconvicted crines; (20)
counsel was ineffective during voir dire; (21) prosecutorial
argunment and jury instructions msled jury regarding ability to
exercise nmercy and synpathy; (22) trial court failed to
sequester jury; (23) counsel was ineffective for failing to file
a notion to change venue; (24) sentence inproperly rests upon

lack of renorse as an unconstitutional aggravator; (25)
Def endant was absent from critical stages of the proceeding;
(26) hei nous, atroci ous and cruel aggr avat or IS

unconstitutionally vague; (27) trial court failed to consider
mtigators; (28) electrocution is cruel and unusual punishnment;
(29) jury inproperly instructed on during the course of a
robbery aggravator; (30) jury inproperly instructed on previous
violent felony aggravator; (31) length of time on death row
constitutes cruel and wunusual punishnment; (32) Defendant is
insane to be executed; and (33) cunulative error. (PC1, Vol
11, pp. 1869-2021).



4101), and actually agreed that the cause was remanded for the limited purpose of
addressing outstanding public records issues and allowing additional issues to be
raised resulting only fromany newly divulged publicrecords. (Supplemental Record,
Vol. 25, pp. 4090).

Thetrial court ruled that theremand wasfor thelimited and specific purpose of
permitting Defendant to obtain public records and then amend the prior Motion to
V acate based upon the production of thoserecords. (Supplemental Record, Val. 25,
pp. 4090-4095; and PC-1, Vol. 14, p. 2422). Theonly claimswhich met thedictates
of theremand were set forth in Claim 8, paragraphs 26 and 32, based on allegations
of newly discovered evidence in the form of notes of Dr. Pierson and of a police
officer. Thetria court ruled that ahearing would be conducted on these two claims.
(PC-1,Vol. 14, p. 2422). Theother new issue, raisedinclaim 28, involving Florida' s
method of execution by electrocution was denied without an evidentiary hearing.

Theevidentiary hearing wasthen conducted over several dayson September 24,
1999, February 25, 2000, May 26, 2000, and June 23, 2000. (PC-1,Vol. 14, p. 2406-
2407).

Ultimately, thetrial court ruled that Defendant waived theclaimraisedin Claim
8, paragraph 26, whichinvolved allegedly newly discovered handwritten notesof some

unidentified person regarding Dr. Pierson’s evaluation of the eight-year old child,
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ChrisFridella. Inhismotion, Defendant sought to test thelegitimacy of thepsychiatric
testimony regarding Chris Fridella. However, asnoted in thetrial court’s Order, no
evidencewas presented on thisclaim at theevidentiary hearing and Defendant did not
arguethisclaminwrittenclosings. (PC-1,Vol. 14, p. 2408). Assuch, thetrial court
deemed the argument abandoned.

Claim 8, paragraph 32, involved police notes consisting of a polygraph
examiner’s notes on Robin Fridella, a civil trespass report about Robin’s custody
dispute, and a police officer’s notes on Robin Fridella which contained Robin’s
accusation of finding her husband [one of the murder victim’s] in bed with another
woman, and attributed Robin with the statement that “ shewould do anything to get the
kids and that if she could not have the children, no onewould.” (PC-1, Vol. 14, p.
2409). This claim was also denied by the trial court. (PC-1, Vol. 14, p. 2411-
2419).

Thetrial court also ruled on Defendant’ s argument that Cooper and Walton's
post-conviction hearingswereimproperly consolidated. Thisclamwasdenied. (PC-
1, Vol. 14, p. 2419-2420).

Appellant now filesaSupplemental Brief raising additiona issuesstemming from

the second evidentiary hearing.



SUMMARY OF ARGUMENT

Issuel: Appellant’s newly raised claim of ineffective assistance of counsel is
procedurally barred wheretheinformation related to thisclaimwas previously known
to both the Defendant and his counsel. As such, this claim does not arise from the
newly produced public records, andisnot, therefore, the proper subject of thelimited
remand ordered by this Court.

Substantively, thisclaim of ineffectiveassistanceisa so without merit. Defense
counsel pursued the strategy that the murders were the result of arobbery gone bad.
Asaresult, any information rel ating to Robin Fridella sinvol vement wasantagonistic
to this theory. Thus, Appellant has failed to show either deficient performance or
prejudice relating to this claim.

Issue I1: The documents relating to Robin Fridella constitute neither newly
discovered evidence or improperly withheld Brady material. The information
contained in the documents was previously known to both Defendant and his
attorney. Moreover, thisinformation could not have produced an acquittal onretrial.

Issue Il1: Where Dr. Merin testified that the allegedly newly discovered
documents had no impact on his eval uation of the Defendant, Appellant hasfailed to
demonstrate that heis entitled to anew trial. Moreover, where Appellant called Dr.

Merin to testify in the most recent evidentiary hearing, no error resulted from any
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alleged conflict stemming from his work on co-defendant Cooper’ s case.

IssuelV: Noimproper consolidation of Cooper and Walton’ s cases occurred.
The portion of the evidentiary hearing held in conjunction with counsel for both
codefendantswas appropriate where both defendantswere present, eachwith hisown
counsel, and each had the right to present or cross-examine the witnesses on their

individual considerations.



ISSUE |
WHETHER DEFENDANT WAS DENIED
EFFECTIVE ASSISTANCE OF COUNSEL. (AS
RESTATED BY APPELLEE).

In this first issue, Appellant raises virtualy the same claims of ineffective
assistance of counsel which wereraised in the Initial Brief previoudly filed with this
Court.? Thus, tothe extent theseidentical claimswere aready addressed by the State
inthe Answer Brief previoudly filed, the Statewill rely uponthoseargumentsset forth
in the State’ s Answer Brief.

The only new claim raised in this issue deals with counsel’s use of Dr.
Fleming’ smental health opinion of the Defendant. Appellant arguesthat the additional
information learned about Robin Fridella altered Dr. Fleming' s opinion, and, thus,
should have altered the defense case. Based upon the testimony of defense counsel
O'Leary, (PC-1, Vol. 23, pp. 3912-3952), the State disagrees.

Initially, to the extent that Appellant claims that the documents pertaining to

Robin Fridella constitute Brady material, it is unclear how counsel could be found

2l n fact, pages twenty one through forty three, and fifty
seven through fifty nine of the Supplenental Brief are virtually
identical to pages thirty nine through fifty six of the Initial
Brief. The only new allegations appear in the Supplenental
Brief at pages forty four through fifty seven.
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Ineffective based upon evidence withheld by the State. As such, this claim must be
considered as an alternative to the Brady claim raised in Issue .
Towardthat end, becausethetrial court found that thisinformation wasknown

to Defendant, (PC-1, Vol. 14, p. 2418), this claim should be barred as successive.

SeeJenningsv. State, 782 So. 2d 853, 861 (Fla. 2001)(defendant’ sbackup ineffective
assistance claim, raised if the Court declined to find a Brady violation because the
testimony was already possessed by appellant independent of the State's notes,

properly barred as successive), citing Popev. State, 702 So. 2d 221, 223 (Fla. 1997)

(explaining that successiveineffectiveassi stance of counsel claim based onadifferent
ground is properly barred absent an allegation of newly discovered evidence).
Thisclaim should also be barred given the limitations placed on the remand by
this Court. Appellant was permitted to amend his 3.850 motion only to raise
“...additional claims or facts discovered as aresult of the disclosure...” of additional

public records. See Walton v. Dugger, 634 So. 2d 1059, 1062 (Fla. 1993).

Consequently, wherethetrial court ruled that theinformation relating to Robin Fridel la
was previously known to Defendant, the newly raised claimsof ineffective assistance
of counsel are procedurally barred.

However, should this Court fail to find the new claim of ineffective assistance

of counsel to be procedurally barred, thisclaim also fails on the merits. InStrickland
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v. Washington, 466 U.S. 668 (1984), the United States Supreme Court established a

two-part test for reviewing claimsof ineffective assistance of counsel, whichrequires
adefendant to show that (1) counsel's performance was deficient and fell below the
standard for reasonably competent counsel and (2) the deficiency affected the
outcome of the proceedings. The first prong of this test requires a defendant to
establish that counsel's acts or omissionsfell outside the wide range of professionally
competent assistance, in that counsel's errors were "so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”

Strickland, 466 U.S. 668, 689, 66 U.S. at 687, 690; Vale v. State, 705 So. 2d 1331

(Fla. 1997); Rosev. State, 675 So. 2d 567 (Fla. 1996). The second prong requires
a showing that the "errors were so serious as to deprive the defendant of afair trial,
atrial whoseresult isreliable," and thusthere isareasonable probability that, but for
counsdl's errors, the result of the proceedings would have been different. Strickland,
466 U.S. 668, 689, 66 U.S. at 687, 695; Valle, 705 So. 2d 1331, 1333; andRose, 675
So. 2d at 569. A proper analysisrequiresthat counsel's performancebereviewed with
a spirit of deference; there is a strong presumption that counsel's conduct was
reasonable. Strickland, 466 U.S. at 689, 66 U.S. at 689.

Factualy speaking, while Drs. Fleming and Sultan conducted additional

evaluations of Defendant based upon the information learned about Robin Fridella,
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defense counsel’ stestimony made it clear that no prejudice resulted from the failure
tousethisinformationat trial. Based upon Defendant’ sadmission that hewas present
when the murderswere committed, the defensetheory claimed that thiswassimply a
robbery gonebad. (PC-1, Vol. 23, pp. 3937-3938). Defense counsel pursued the
strategy that Defendant abandoned the robbery when no goods were found, and that
he had nothing to do with the shooting. Thistheory was supported by thefact that the
victimswere shot with shotguns, and that Defendant had a pistol whilethe other two
co-defendants both had shotguns. (PC-1, Vol. 23, pp. 3937-3938). As such,
defense counsel repeatedly testified that any information relating to Robin Fridella' s
involvement wastotally irrelevant to his defense both at the guilt and penalty phases
of trial. (PC-1,Vol. 23, pp. 3923-3924, 3927-3928, 3933, 3939-3940, 3948, 3951).
In fact, O’ Leary testified that he was surprised the State did not use this evidence

against Defendant to demonstrate premeditation. (PC-1, Vol. 23, pp. 3939-3940).

Inview of counsel O’ Leary’ stestimony, Appellant hasfailed to establish either
deficient performance on counsel’ spart or any prejudice resulting therefrom. While
Appellant maintainsthat theinformation about Robin Fridellashould havealtered the
mental mitigation evidence, this type of disagreement with trial counsel’s strategy

cannot support the request for anew sentencing hearing. See Patton v. State, 784 So.
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2d 380, 391 (Fla. 2000), citing Rose v. State, 675 So. 2d 567 (Fla. 1996) (holding

disagreement with trial counsel's choices asto strategy was not ineffective assistance

of counsal); see aso Cherry v. State, 659 So. 2d 1069 (Fla. 1995) (concluding

standard is not how current counsel would have proceeded in hindsight).
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|SSUE |1

WHETHER THE STATE WITHHELD
EXCULPATORY AND IMPEACHMENT
EVIDENCE, IN VIOLATION OF BRADY V.
MARYLAND, SUCH THAT APPELLANT 1S
ENTITLED TO ANEW TRIAL AND/OR PENALTY
PHASE. (ASRESTATED BY APPELLEE).

In addition to the ineffective assistance of counsel raised above in Issue I,
Appellant also argues that the investigative documents related to Robin Fridella
constitute Brady material and/or newly discovered evidence. Accordingto Appellant,
theinformation contained in the documentsinvolving Robin Fridellademonstratesthat
she may have been involved in the murders and had undue influence over Appellant
which would have been relevant to both the guilt and penalty phases of trial. Again,
given the defense theory of the case, as testified to by Attorney O’ Leary, the State
disagrees.

The documents in question include the handwritten notes from two Pinellas
County Sheriff’s Officers. As set forth in the Order Denying Defendant’s Third
Motion to Vacate,

[t]hese notes consisted of: a polygraph examiner’s notes on Robin

Fridella; a civil trespass report about Robin’s custody dispute; and a

police officer’s notes on Robin Fridella which contained Robin’'s

accusation of finding her husband in bed with another woman, and

attributed Robin with the statement that “ she would do anything to get
the kids and that if she could not have the children, no one would”.

13



(PC-1, Vol. 14, p. 2409). Thetrial court’ s Order rejected Appellant’ s contentions
that these documents constitute either newly discovered evidence or Brady material.
A. Newly discovered evidence.
Initially, any claim of ineffective assistance of counsel based upon this“newly
discovered evidence” isprocedurally barred. Thisclaim could have, and should have,

been raised in the initial 3.850 motion. See Downs v. State, 740 So. 2d 506 (Fla

1999).

Substantively, Appellant hasfailed to identify any newly discovered evidence
which would justify granting anew trial. Thetest for determining whether to grant a
new trial based on newly discovered evidencefirst requiresafinding that theevidence
was unknown and could not have been known at the time of trial through due

diligence. SeeRobinsonv. State, 770 So. 2d 1167, 1170 (Fla. 2000), citing Jonesv.

State, 591 So. 2d 911, 916 (Fla. 1991)(Jones1). Once past thisthreshold finding, a
court must apply the second prong which requiresafinding that the newly discovered

evidence "would probably produce an acquittal on retrial." See Robinson, 770 So.

2d 1167, 1170, citing Jones 1, 591 So. 2d 911, 915. Appellant’s claim of newly
discovered evidence fails both of the relevant prongs.

First, as noted in the tria court’s Order, the information contained in these
documents was known by both Appellant and the defense counsel, Donald O’ Leary,
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at the time of trial.

Defendant’ s statement to police when arrested on January 20, 1983,
included that he knew Robin and Steve Fridella were fighting over
custody of their kids and that she had mentioned going back to Steve.
(See Exhibit 14: Defendant’ s confession to the Police, pages 289-290).
Records which are available as public record do not qualify as newly
discovered evidencebecausethey areavailableon diligent search. Porter
v. State, 653 So. 2d 374, 378 (Fla. 1995); See Ziegler v. State, 632 So.
2d 48, 50 (Fla. 1993); Agan v. State, 560 So. 2d 222 (Fla. 1990).
Regardless of whether the exact documents were available, the
information thereinwasknownto Defendant and hiscounsel beforetrial.

(PC-1, Vol. 14, p. 2409-2410).
Second, thetrial court explained that nothinginthe documentsrelated to Robin

Fridellacontain any informationwhichwould probably producean acquittal onretrial.

Evidenceknown all a ongto Defendant of any influencehisgirlfriend had
over himisnot of such anaturethat it would probably produce either an
acquittal or life sentence on retrial, the second prong of the legal test set
forth in Jonesv. State, 591 So. 2d 911, 915 (Fla. 1991), for considering
theadmissibility of newly discovered evidence. See Davisv. State, 742
So. 2d 233, 237 (Fla. 1999); Seed so Simsv. State, 750 So. 2d 622, 625
(Fla. 1999). This second prong includes the requirement that “newly
discovered evidence” beadmissible. See Jonesv. State, 709 So. 2d 512,
521 (Fla. 1998). If admissible, the next considerationistheweight to be
afforded, based on materiality, relevance and credibility, and whether it
iIsmerely cumulative or impeachment evidence. Id. at 521-522.

In this case, Defendant fails to show that the “newly discovered
evidence” would be admissible in the guilt phase. The information
obtained through public records request was known in substantial
amount by both Defendant and hiscounsel and could have been obtained
with due diligence. The two doctors, Fleming and Sultan, admitted on
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cross-examination that even after talking with Defendant about the
documents and the information therein, they had no information of any
involvement by Robin Fridella in the murders or even in the
burglary/robbery. Mere speculation that someone else helped plan the
crimesis not admissible evidence. See Davisv. State, 744 So. 2d 233
(Fla. 1999). A defendant’sversion of how the crime occurred does not
eguate to newly discovered evidence. See Scott v. Dugger, 634 So. 2d
1062 (Fla. 1993). Any influence of another doesnot change Defendant’ s
own involvement in the burglary/robbery murders with the three co-
perpetrators at the scene.

The records does not support that any information of Robin
Fridella s influence over Defendant was unknown to Defendant or his
counsel. Further, Defendant hasnot shown that the outcomewould have
been different had defense counsel had the polygraph examiner’ snotes,
thecivil trespassreport about Robin’ s custody dispute, and the officer’s
notes. As shown by Defendant’ s confession to the police, Defendant
and defense counsel were aware of the custody dispute and divorce
proceeding between Robin and Steve Fridella. The State used in its
opening statement at re-sentencing thefact that Defendant feared that his
girlfriend Robin would go back to her husband, but Defendant never
claimed that hewas acting under the substantial domination of Robinand
has always denied his guilt. The State argues that even assuming that
Robin Fridellawas moreinvol vedin planning the Robbery and murders,
it would not havelessened Defendant’ sguilt in the guilt phase giventhe
guestionable admissibility of such evidencein the guilt phase. Mendyk
v. State, 592 So. 2d 1067, 1077 (Fla. 1992).

(PC-1, Val. 14, p. 2410-2411).
Appellant alsoincludespolygraph resultstaken from Robin Fridellaintheclaim
of newly discovered evidence. Thetrial court’ sOrder dealt withthisclaimasfollows:
Thepolygraph examiner’ snoteson Robin Fridellashowed that he
(Deputy Poe) believed that she was being untruthful about her

involvement. Defendant argues that thisinformation was material and
could have been used to impeach key State’ switnesses' testimony and

16



to attack the State' s theory of motive. Defendant also argues that this
information also could have been used in the penalty phaseto attack the
aggravating factors used to sentence Defendant to death.

However, in its Response the State argues that Robin Fridella’'s
polygraph results were not material, were inadmissible, and would not
have changed the outcome of the proceedings. Polygraph results are
Inadmissible without stipulation of both parties. Brookinsv. State, 495
So.2d 135, 138 (Fla. 1986); SeeLeCroy v. Dugger, 727 So. 2d 236 (Fla
1998). Thereason for their inadmissibility is not so much that hey are
hearsay but that they are unreliable.

The Court agrees. Asnoted by the Court at the conclusion of Mr.
O'Leary’ stestimony at the evidentiary hearing, any information about
Robin Fridella's involvement in the burglary/robbery and murders
regarding her influence on Defendant was something known to
Defendant, which he could have shared with thiscounsel. Additionally,
the record shows that during Defendant’s evidentiary hearing of
December 6, 1994, on public records, Deputy Poe testified that he had
changed hismind about the results of hispolygraph testing of Robinand
nolonger felt that it showed deception. Deputy Poetestified that thetest
had been given at atime when he was just beginning such testing, and
through later experience he no longer had faith in hisoriginal results of
severa of the tests he had first conducted. Thus, the polygraph results
would not have been allowed as a mitigator at the sentencing phase.

Further, the Court finds that the test would not have established a
mitigating circumstance “that Defendant was under the substantial
domination of Robin Fridella.” Thetrial court’ s discretion in rejecting
the statutory mitigator of acting under the substantial domination of
another wasaffirmed on direct appeal in San Martinv. State, 705 So. 2d
1337,1348 (Fla. 1998). SeeValdesv. State, 626 So. 2d 1316, 1324 (Fla.
1993); See dlso Pooler v. State, 704 So. 2d 1375, 1379 (Fla. 1997).

(PC-1, Vol. 14, pp. 2411-2413).
The State would reiterate the fact that Detective Poe no longer believes that

Fridella spolygraph showsdeception. Assuch, theresultsof the polygraph could not
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possible produce an acquittal on retrial. Thus, this allegedly newly discovered
evidence does not justify aretrial of either the guilt or penalty phase of Appellant’s
case. Consequently, where the trial court applied the correct rule of law and

competent substantial evidence supportstherulingdenyinganewtrial, thetrial court’s

holding must be affirmed. See Jones v. State, 709 So. 2d 512, 532 (Fla
1998)(citations omitted).

B. Brady claim.

Alternatively, Appellant argues that the newly discovered evidence discussed
above constitutes Brady material improperly withheld by the State. Thetrial court’s
Order set out the case law with respect to a Brady claim, and, ultimately, found as
follows:

In Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963), the United States Supreme Court held that “the suppression by
the prosecution of evidence favorable to an accused...violates due
process where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” The
prosecutor’s obligation under Brady extends to the disclosure of
evidence that could be used for impeachment, as well as exculpatory
evidence. See United States v. Bagley, 473 U.S. 667, 676, 105 S. Ct.
3375, 87 .Ed.2d 481 (1985). In accordance with Brady, Bagley, and
Kylesv. Whitley, 514 U.S. 419, 437, 115 S. Ct. 1555, 131 L.Ed.2d 490
(1995), the United States Supreme Court has recently enunciated in
Strickler the three significant elements or components that a defendant
must prove to successfully assert a Brady violation:

The evidence at issue must be favorable to the accused,
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either becauseitisexculpatory, or becauseit isimpeaching;
that evidence must have been suppressed by the State,
either willfully or inadvertently; and prejudice must have
ensued.

Strickler v. Greene, 527 U.S. 263, 281-282, 199 S.Ct. 1936, 144 L .Ed.
286 (1999).

TheCourt findsthat Defendant fail sto successfully assert aBrady
violation. First, Defendant fails to demonstrate that the evidence
presented at the evidentiary hearings was favorable to him. Assuming
arguendo that Robin Fridella was more involved in planning the
burglary/robbery and the murders, it would not have lessened
Defendant’ sguilt inthe guilt phase given the questionable admissibility
of such evidencein the guilt phase. Mendyk v. State, 592 So. 2d 1076,
1077 (Fla. 1992); See Spaziano v. State, 570 So. 2d 289, 291 (Fla.
1990)(holding that apoliceinvestigator’ snotesconcerninginterview with
third party is not automatically favorable to the defendant).

Furthermore, therecord is clear that Defendant was aware of the
witnessin question (his girlfriend), and more importantly, he knew the
information about which she testified. Although the “due diligence
requirement isabsent from the Supreme Court’ smost recent formul ation
of theBrady, test, it continuesto follow that aBrady claim cannot stand
If adefendant knew of theevidenceallegedly withheld or had possession
of it, smply because the evidence cannot then be found to have been
withheld from the defendant.” Occhicone v. State, [768 So. 2d 1037
(Fla. 2000)].2 Thusthe police officer’ s notes were not excul patory, nor

85ln addition to the trial court’s analysis, the State would
add that the inherent or inplicit question in the “suppression
conponent” is whether the defendant possessed such evidence or
could have possessed it wth reasonable diligence. If the
def endant could have uncovered the evidence, then there can be
no finding of state suppression. See Johns v. Bowersox, 203
F.3d 538, 545 (8th 2000), cert. den., 531 US. 1038 (2000)
(defining “state suppression” conponent of Brady as “[t]here is
no suppression of evidence if the defendant could have | earned
of the information through ‘reasonable diligence ”). Wl t on
does not cite to any authority which supports his claim that
this Court has significantly altered the substance/requirenents
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did they have any impeachment value. Thisis evidenced by defense
attorney Donald O’ Leary’ stestimony at theinitial evidentiary hearing on
September 24, 1999. Mr. O'Leary, who had been an attorney for 13
years when appointed to represent Defendant in 1983, testified that he
wasfamiliar with Brady and had made it apart of hisinitial Demand for
Discovery in Defendant’ s case, to receive any relevant discovery, and
had later separately made a Demand for Exculpatory Information. Mr.
O’ Leary represented Defendant in both thetrial in February 1984 andre-
sentencing in August of 1986. Mr. O’ Leary identified defense exhibits
1 through 5 as the discovery motions he had filed, and testified that he
understood Brady to include all relevant information of guilt or
innocense, exculpatory or inculpatory which could be used for the
defense investigation. Additionally, he testified that although he would
have expected to have received pursuant toBrady theinformation that the
police had about Robin Fridella's custody problems in the divorce
proceeding against her husband and that she had accused him of sleeping
with another woman, he said that it would not have been consistent with
his theory of defense and would, in his opinion, have actually been
antagonistic.

On cross-examination Mr. O’ Leary explained the defense theory
he had pursued as a planned robbery that had gone bad through actions
of the co-perpetrators while Defendant was outside and had already
abandoned any plan of finding any drugsor cashinside. Hesaid that the
theory had been devel oped based on the evidence the State had as well
as Defendant’ s admissions of his presence at the murder scene. Mr.
O'Leary said that the exhibits of which he had bee unaware (the
polygraph examiner’ s notes on Robin Fridella; the civil trespass report
about Robin’s custody dispute and the police officer’ s notes on Robin
Fridella) would not have changed his strategy and that he was

of a Brady claim by abandoning the “due diligence” prong. To
the contrary the State notes that the circuit courts have
applied this sane analysis in light of Strickler. See United
States v. Gintjes, 237 F.3d 876, 880 (7th G r. 2001) (holding
Brady does not apply where evidence could have been discovered
by defense with use of diligence); United States v. Ml oof, 205
F.3d 819, 827 (5th G r. 2000)(sane); United States v. Corrado,
227 F.3d 528, 538 (6th Cr. 2000) (sane).
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surprised they had not been used by the State against him because
they would have added fuel to the fire that the murders were
planned and premeditated. He also said that he would not have used
the information or “newly discovered evidence’ in the penalty phase
because it was too drastic of a change from the theory presented in the
guilt phase.

The appellate record of Mr. O’ Leary’sfirst and rebuttal closing
arguments for trial and opening argument for the re-sentencing phase
reflect thetheory he pursued of Defendant being only anaccomplicewith
the other threemal e co-perpetrators, to burglary/robbery and an unaware
non-participant of the murders by co-perpetrators Richard Cooper and
TerryVanRoyal. (SeeExhibit 15: Defense counsel’ sopening statement
for re-sentencing). Clearly, to have claimed that Defendant committed
the murders because he“was so devoted to Robin Fridellathat hewould
have done anything, even murder, to be with her” (Defense Closing
Argument memorandum page 11) would have beeninconsi stent with and
actually antagonistic to the defense theory of defense.

On re-direct, Mr. O’ Leary assured Ms. |zakowitz that he would
not have wanted to use any testimony about Robin Fridella sinfluence
over Defendant even in the second penalty phase, where the State did
argue that Defendant was afraid Robin would leave him. Mr. O’ Leary
recalled that the State’ s theory of guilt included felony murder, and he
would have wanted to avoid any emphasisthat Defendant pre—planned
even the robbery independent of the other younger co-perpetrators.
Additionally, Mr. O’'Leary answered that he did not believe that the
argument that Defendant was blinded by love for Robin Fridellawould
have been a practical matter to have presented for consideration of
mitigation by ajury. Onrecross-examination Mr. O’ Leary answered that
hebelieved that it would have been aninsult tothejury to have presented
It asasuggestion of possible mitigation when the defense argument was
consistent that Defendant was only an accomplice, with the other three
males, to robbery and an unaware non-participant to the murders.

The Court finds that Defendant fails to show how counsdl’s
performance was deficient, or how that performance could have
prejudiced the outcome of the proceedings. Strickland v. Washington,
466 U.S. 668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Counsel
cannot be deemed ineffective merely because current counsel disagrees
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with trial counsel’ sstrategic decisions. Id. at 689, 104 S.Ct. 2052, 80n
L.Ed.2d 674 (1984)(" A fair assessment of attorney performancerequires
that every effort be made to eliminate the distorting effects of
hindsight...”); See Cherry v. State, 659 So. 2d 1069, 1073 (Fla
1995)(* Thestandard isnot how present counsel would have proceeded,
in hindsight.”). Moreover, strategic decisions do not constitute
ineffective assistance of counsel if alternative courses have been
considered and regjected, and counsel’ s decision was reasonable under
the norms of professional conduct. See Rutherford v. State, 727 So. 2d
216, 219 (Fla. 1998); State v. Bolender, 503 So. 2d 1247, 1250 (Fla.
1987).

Furthermore, the Court findsthat Defendant’ sclaimfailsto show
prejudice. SeeStricklandv. Greene, 527 U.S. 263, 281-282 (1999); See
Occhiconev. State, [768 So. 2d 1037 (Fla. 2000)]. Asexplained by the
United States Supreme Court in Kyles, a*showing that the prosecution
knew of anitem of favorable evidence unknown to the defense does not
amount to aBrady violation without more”. Kyles, 514 U.S. at 437,115
S.Ct. 1555 (1995); See Strickler, 119 S.Ct. at 1948; Bagley, 473 U.S. at
675, 105 S.Ct. 3375 (1985). Thefact that athird person was a suspect
early in the investigation, and that the theory was later abandoned does
not make such excul patory information required to be disclosed by the
State. Spaziano v. State, 570 So. 2d 289, 291 (Fla. 1990).

Defendant must establish that the defense was prejudiced by the
State' s suppression of evidence, in other words, that the evidence was
material. See Strickler, 119 S.Ct. at 1948. The United States Supreme
Court articulated the specific test for determining the materiality of
evidence in order to meet the prejudice prong of Brady: “evidence is
material only if there is areasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have
been different.” Bagley, 473 U.S. at 682, 105 S.Ct. 3375 (1985); See
Strickler, 119 S.Ct. at 1952. Prejudice is measured by determining
“whether ‘the favorable evidence could reasonably be taken to put the
whole case in such a different light as to undermine confidence in the
verdict.’” Id. at 290, 119 S.Ct. 1936 (quoting Kylesv. Whitley, 514 U.S.
419,435,115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)). Theevidence must
be considered in the context of the entire record. See Haliburton v.
Singletary, 691 So. 2d 466, 470 (Fla. 1997)(quoting Crusev. State, 588
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So. 2d 983, 987 (Fla. 1991)).

In this case, the notes or documents to which Defendant alludes
do not contain material information that would produce an acquittal or a
life sentence on retrial. See Jonesv. State, 709 So. 2d 512, 521 (Fla
1998)(citing Jonesv. State, 591 So. 2d 911, 915 (Fla. 1991)). ThisCourt
acknowledges that the Florida Supreme Court has stated that attorney
notes of witness interviews maintained by the State constitute Brady
material. Youngv. State, 739 So. 2d 553 (Fla. 1999). However, inthis
case, the notes were handwritten by a police officer, and the record
affirmatively reflects that Defendant was aware of this witness (his
girlfriend), and moreimportantly, heknow about theinformationtowhich
she testified.

Defendant’s admissions to the police on January 20, 1983,
included that he was aware that Robin had a child custody hearing
coming up and that they were fighting for the kids. Defendant never
admitted that he had killed any of the victims or that he ever planned to
do so. Defendant said that he was dating Robin at the time, that they
were not living together, and that she had said something about going
back to her husband, but that he did not believe they were planning on
getting back together. (See Exhibit 14: Defendant’ s confession to the
police, pages 289-290). Defendant told the police that Robin knew
nothing about hisinvolvement. (See Exhibit 14, pages 290-291). The
Court’ sre-sentencing order noted testimony of afriend whom Defendant
had told that he was upset because Robin was thinking of going back to
her husband, Steve Fridella, and that it looked like he would have to
“waste” Steve Fridella.

Thus, Defendant’ s Brady claim iswithout merit becausethereis
no reasonable probability of a different outcome had the handwritten
police notes been used by the defense at trial. All of the documents to
which Defendant refersasnewly discovered evidence cannot reasonably
be taken to put the whole case in such a different light asto undermine
confidencein theverdict or the sentence. Way v. State, 760 So. 2d 903
(Fla. April 20, 2000); See Thompsonv. State, 759 So. 2d 650 (Fla. April
13, 2000). Additionally, Defendant fail sto meet the second prong of the
legal test set forth in Jones for considering the admissibility of newly
discovered evidence. Jonesv. State, 591 So. 2d 911, 915 (Fla. 1991).
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(PC-1, Vol. 14, pp. 2413-2419).

Under these circumstances, Appellant has not demonstrated that heisentitled
toanew trial or anew resentencing proceeding. Assuch, giving great deferencetothe
trial court’ sfactual findingsand independent review to thelegal question of prejudice,
theruling of thetrial court withregard tothealleged Brady violation must be affirmed.

See Rogersv. State, 782 So. 2d 373, 377 (Fla. 2001)(citations omitted).

|SSUE 111
WHETHER ERROR RESULTED FROM DR.
MERIN'S TESTIMONY IN WALTON'S CASE
WHERE HE WAS PREVIOUSLY RETAINED IN
CO-DEFENDANT COOPER’S CASE. (AS
RESTATED BY APPELLEE).
Thisissuewasraised previously in Appellant’ sInitial Brief, at Issuelll, almost

verbatim. Theonly new argument stemsfrom Appellant’ sattempt torelatethisissue

to the alleged newly discovered evidence involving Robin Fridella. According to
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Appéllant, Dr. Merinwasasked whether these materia swould haveimpacted hisinitial
evaluation. Notably, Appellant failsto point out that Dr. Merin specifically testified
that, after reviewing the new material, nothing changed hisopinionasinitially expressed
in 1991. (Supplemental Record, VVol. 25, p. 4182). Assuch, Appellant hasfailed to
demonstrate how he might be entitled to a new trial as a result of Dr. Merin's
evaluation.

Appellant also argues that the trial court prevented defense counsel from
guestioning Dr. Merinregarding thealleged conflict in hisinvolvement in evaluating
co-defendant Cooper. However, thetrial court smply ruled that the conflictissuehad
been resolved at the prior evidentiary hearing which occurred before this Court
remanded the proceedings. Assuch, sincenothingincounsel’ sargument involvedthe
alleged newly discovered evidence, this was not a proper topic for the most recent
evidentiary hearing.

While Appellant arguesthat hewasreferring to anew conflict problem arising
from Dr. Merin’ stestimony at the 1999-2000 evidentiary hearing, thetrial court ruled
on that clam, as well. The trial court specifically held that no conflict existed.
(Supplemental Record, Vol. 25, p. 4173). Moreimportantly, Dr. Merin was called
to testify at the evidentiary hearing by the Defendant, not the State. Moreover,

Appellant fails to allege that Dr. Merin ever testified for Cooper in his most recent
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evidentiary hearing.

Appelant’s reliance upon Sanders v. State, 707 So. 2d 664 (Fla. 1998), is

misplaced. In Sanders, Dr. Merinwasfirst retained by defense counsel and then later
appeared on behalf of the State in the initial trial proceedings. This Court reversed
because Dr. Merin was not called as a witness by the defendant, and because the
defendant did not otherwisewaivetheattorney-client privilege. 707 So. 2d 664, 669.
Thus, the posture of Sanderswasfundamentally different than theinstant casewhich
wasat the post-conviction stagewherethe attorney-client privilegewaswaived based
upon Defendant’ s claims of ineffective assistance of counsel.

In fact, when Dr. Merin listed the items he reviewed for his evaluation of
Defendant, he did not include any information obtained in his work with Cooper.
(Supplemental Record, Vol. 25, p. 4159-4160). Defendant further failsto identify
any testimony from Dr. Merin resulting from hisevaluation of Cooper. Additionally,
iIf Cooper’s information was used, this could not be considered newly discovered
evidencewherethe proposed conflict wasclearly knownto Defendant and hiscounsel

as evidenced by the original 3.850 motion.
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ISSUE |V

WHETHER ERROR OCCURRED WITH RESPECT
TO THE TRIAL COURT'S HANDLING OF
COOPER AND WALTON’S POST-CONVICTION
PROCEEDINGS. (ASRESTATED BY APPELLEE).

Appellant assertsthat reversible error resulted fromthetrial court’ sdecisionto
allow co-defendant Cooper’ s attorneys to cross-examine witnesses during Walton’s
post-conviction hearing. Appellant arguesthat this procedureimproperly consolidated
thetwo defendants’ hearingsand that death row cases may not be consolidated inthis
manner.

Thetrial court’s Order dismissed this claim as follows:

Regarding Defendant’ s alegation that anillegal consolidation of
two (2) postconviction cases occurred, this Court findsthat it iswithout
merit. The Court merely held ajoint hearing which included the same
witnesses who resided out of the State of Florida. Thiswasdoneinthe
interestsof judicial economy to avoid conducting the samehearing twice.
The joint hearing was legal because both co-defendants Walton and
Cooper were present, each with hisown counsel, and each had theright
to either present or cross-examine the witnesses on their individual
considerations. Teffteller v. Dugger, 676 So. 2d 369 (Fla 1996).
Although Cooper’ s attorney objected at the beginning of such hearing
regarding hearsay and relevancy, itisimportant to notethat hewithdrew
his objection on the record during the proceeding.

Defendant misrepresentsthe holdingin Brownv. Wainwright, 392
So. 2d 1327 (Fla. 1981). In Brown, the Supreme Court held that
consolidation was often amatter within the sound judicial discretion of
thetrial court onabalancing of advantagesand disadvantages, taking into
account any dissimilarity of claimspresented. However, the Court found
that no futurejoint petitions for habeas corpus seeking to challenge the
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constitutionality of the death sentencewould beentertained. TheBrown

holding is inapposite to Defendant’s remanded post-conviction

proceeding.
(PC-1,Voal. 14, pp. 2419-2420). Thus, noerror resultedfromthetrial court’ sdecision
to allow Cooper’ s attorneys to question witnesses during Walton’s hearing.

Appellant also argues that the trial court improperly failed to consider newly
discovered evidenceregarding co-defendant Royal’ svacillating statementsconcerning
Walton’s actions during the murders. First, this issue is not related to any of the
public recordsdocuments. Assuch, thisissueisprocedurally barred asnot being part
of the limited remand set out by this Court.

Substantively, thisissueisalsowithout merit. First, Royal’ saffidavit claiming
Walton was the mastermind of the crime was not created until 1995, well after
Walton' strial proceedings were concluded. Subsequently, in 2000, Royal recanted
that Walton wasthe mastermind of the crime. However, in his2000 testimony, Royal
alsotestified, for thefirst and only time, that Walton shot one of thevictims. No other
testimony or evidence ever indicated that Walton shot any of the victims. Assuch, it
isunlikely that any testimony from Royal would ever be presented by either the State
or defense due to Royal’ s complete lack of credibility and hisimplication of Walton

intheactual shooting. Because Royal’ scontradictory statementsrender Walton either

themastermind of thecrimeor an actual triggerman, nothing inthese statementshave
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the potential to probably produce an acquittal on retrial. See Robinson, 770 So. 2d

1167, 1170. SeedsoDownsv. State, 572 So. 2d 895, 901 (Fla. 1990)(death penalty

proportionate for trigger man); and Hall v. State, 403 So. 2d 1321, 1323 (Fla

1981)(evidence, including fact that defendant and hiscompanionweretogether at site
of victim'sassault and death, supported conclusionthat, even if defendant did not pull
trigger, he was a principal to crime of murder).

Given these circumstances, Royal’s statement could not have changed the
outcome of the proceedings. This is especially true where Walton admitted to
planning therobbery, and the defense strategy claimed that no one planned to murder
any of thevictims. Additionally, Royal’ sclaimthat someone el se planned themurders
would beinconsistent with the current theory put forth that Appellant committed the
crimes at the direction of Robin Fridella. ~ Nonetheless, Appellant attemptsto tie
thisargument into the claim that hisdeath sentenceisdisproportionate when compared
to Royal’slifesentence. Thisspecificissuewasraisedinthelnitia Brief, Issue VI,
filed in thismatter prior to remand. Assuch, Appellee would rely upon the Answer

Brief previoudly filed in oppositionto thisissue. Seealso Sextonv. State, 775 So. 2d

923, 935 (Fla. 2000)(death sentence proportionateto other caseswhere* masterminds’

sentenced to death, even though they did not actually commit the murder).
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CONCLUSION

Based ontheforegoing argumentsand authorities, the decision of thetrial court
denying 3.850 relief should be affirmed.
Respectfully submitted,
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