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ARGUMENT | N REPLY

ARGUMENT |

| NEFFECTI VE ASSI STANCE OF COUNSEL

The facts underlying M. WAlton’s clains were raised
under alternative |legal theories — new y-di scovered evi dence,
Brady, and ineffective assistance of counsel. The cumul ative
effect of those facts in light of the record as a whol e nust
be assessed. Not only nmust this Court consider M. Walton’s
claims in light of the record as a whole, but this Court also
shoul d consi der the cumul ative effect of the evidence that the
jury never heard.

As this Court held in State v. @Qunsby, 670 So. 2d 920

(Fla. 1996), a conbination of Brady violations, ineffective
assi stance of counsel and new y-di scovered evi dence may
cunul atively establish prejudice sufficient to require
granting relief. 1In Gunsby, this Court ordered a new tri al
based on the conbi ned effect of Brady violations, new y-
di scovered evidence and i neffective assistance of counsel.
Qunsby, 670 So. 2d at 924.

In the context of ineffective assistance of counsel, the
United States Supreme Court explained howthe totality of the

ci rcunst ances approach appli es:



[ A] court hearing an ineffectiveness claimnust consider
the totality of the evidence before the judge or jury.
Sonme of the factual findings will have been unaffected by
the errors, and factual findings that were affected w !l
have been affected in different ways. Sone errors wll
have had a pervasive effect on the inferences to be drawn
fromthe evidence, altering the entire evidentiary

pi cture, and sone will have had an isolated, trivial
effect. Moreover, a verdict or conclusion only weakly
supported by the record is nore likely to have been
affected by errors than one with overwhel m ng record

support.

Strickland v. Washington, 466 U.S. 668, 695-96 (1984)(enphasis

added) .
The Supreme Court previously described the totality of
the circunstances anal ysis as foll ows:

[I1]f the omtted evidence creates a reasonabl e doubt
that did not otherw se exist, constitutional error
has been commtted. This neans that the om ssion
nust be evaluated in the context of the entire
record. If there is no reasonabl e doubt about guilt
whet her or not the additional evidence is
considered, there is no justification for a new
trial. On the other hand, if the verdict is already
of questionable validity, additional evidence of
relatively mnor inportance night be sufficient to
create a reasonabl e doubt.

United States v. Agurs, 427 U S. 97, 112-13 (1976) (enphasi s

added) (footnote omtted).
The trial court here failed to consider the evidence
presented in light of the totality of the circunstances

anal ysi s.



In its Answer Brief, the State argues that while Drs.

Fl em ng and Sultan conducted additional evaluations on M.
Wal t on based on the withheld information about Robin Fridella,
“defense counsel’s testinony made it clear that no prejudice
resulted fromthe failure to use this information at trial.”
(Answer Brief at 11).

The State’s conclusory remark and the remai nder of its
argunment that trial counsel “repeatedly testified that any
information relating to Robin Fridella s involvenment was
totally irrelevant to this defense” (Answer Brief at 11) fails
to address the reasonabl eness of trial counsel’s decision in
light of his understanding of the law. Just because trial
counsel said so does not make it so, particularly when
counsel’s answers were contrary to the defense he actually
presented at trial. See, Argunent I|I.

Trial counsel Donald M. O Leary clainmed that he would
not have investigated or presented any new y-di scovered
evi dence concerning Robin Fridella to the jury or to the
mental health experts because it conflicted with his theory of
defense. Hi s theory of defense was “a planned robbery gone
bad” (PC. -1 at 3930). The robbery was supposedly for drugs.
M. O Leary did not explain that his theory conceded fel ony

murder. Nor did he explain how this theory of defense



mattered at resentenci ng when the jury had al ready determ ned
guilt.

In fact, the Robin Fridella information explained aspects
of M. Walton’s personality -- his obsessive relationship with
Ms. Fridella. The information provided, at |east, sone
expl anation for the series of events that occurred. As it
stood under M. O Leary’s “theory of defense,” the jury was
left with no explanation or reason for the crime other than a
robbery for drugs.

In addition, at resentencing, guilt had already been
established. Therefore, the information about Ms. Fridella
provi ded a unique insight into M. Walton’s personality. See,
Argunment 11.

It is abundantly clear that trial counsel had no idea
what mtigating evidence was or how to go about investigating
it. M. O Leary testified that he was unaware of M. Walton’'s
background and had not known of his dysfunctional famly
experience, his childhood drug use, or his SEED pl acenent (PC
R 55-57, 78-79).

He had no strategic or tactical reason for not contacting
famly menbers about this type of mtigation and there was no
reason for his failing to ask the famly nenbers he did

contact about these subjects (PCR 129).



M. O Leary testified that because M. Walton's sisters
“did not seek ne out,” he made no effort to contact them (PC
R 58; 125). M. Walton's father sought himout during the
penalty phase (PC-R 58), but M. O Leary failed to consider
or even speak with M. MCoy about mtigation. Trial counsel
was only aware of one stepfather in M. Walton's life (PCR
125). Apparently, M. O Leary’'s opinion was that M. Walton
had the duty to investigate and provide his own mtigation to

his trial counsel. See, Washington v. Smth, 219 F. 3d 620,

631 (7" Cir. 2000) (telling a client who is in custody to
produce his own witnesses falls short of conducting a
reasonabl e i nvestigation).

Besides failing to speak with mtigation wtnesses, M.
O Leary failed to ask for or obtain any of M. Walton’s schoo
records (PCGR 76). He failed to investigate whether M.
Wal ton suffered fromany head injuries or was involved in any
car accidents (PCR 77). He failed to discover if M. Walton
was seen by a nental health expert or psychiatrist earlier in
his life (PGR 77). M. OlLeary failed to ask for or obtain
any of the Departnent of Corrections records on M. Wlton
from 1984, the year of his first conviction, through his 1986
penal ty phase, which reflected his good conduct while in

custody (PCR 71-72, 121). He failed to use M. Walton's 1984



pre-sentence investigation report that showed the avoi ding
| awf ul arrest aggravating factor was not present (PCR 73-
75) .

M. O Leary did no independent investigation into M.

Wal ton’ s background. H's know edge of M. Walton s drug use
cane from M. Walton hinself. He did not ask any of M.

Wal ton’s friends or acquai ntances about his drug and al cohol
use. He hired no nental health expert to evaluate him He
said he knew that M. Walton snoked marijuana and drank beer.
“...the picture | got was that’s just what young boys, his
peers in Marion County do on weekends, | guess” (PCR 128).
M. O Leary did not take the tine to find out. M. O Leary
expl ained that he did not feel a need to investigate further
because he never heard the word “addiction” fromM. Walton or
his nother (PC-R 129). Wthout the proper term nology, M.
O Leary did not feel it necessary to investigate his client’s
backgr ound.

Yet, Ms. Walton, who voluntarily provided information on
her son, had no idea of her son’s |ifestyle. She was unaware
of his drug and al cohol abuse. She did not know that her
second husband, Porter Gates, was supplying M. Walton with
drugs and al cohol (PC-R 164-165). M. O Leary testified that

he had no tactical or strategic reason for failing to use a



confidential defense nental health expert (PCR 79-81, 84-
85) .

Besi des not knowing the |aw regarding mtigation
investigation, M. O Leary did not know evidentiary |aw,
either. He testified that had he known introducing M.
Walton's rap sheet as evidence of lack of prior convictions
woul d have opened the door for state evidence of collateral
m sconduct (See R2. 782-94), he would not have done so (PC-R
66- 70) .

In light of his testinony, M. O Leary’s answer that he
woul d not have used the evidence withheld by the State, is
cast in anewlight. It is not surprising that in 1999, when
the State withheld informati on was showmn to M. O Leary, he
said it would not have given himreason to attack the
aggravating factors and that he woul d not have used the
information to investigate possible mtigating evidence for
his client (PC-1. 3912-3951). It is not surprising because
M. O Leary did not have an even rudi nentary understandi ng of
the law or his role in gathering mtigating evidence.

It also is not surprising that M. O Leary did not know
that mtigating evidence existed because he did not |ook. M.
O Leary failed to develop a mtigation case for M. \Wlton.

M. O Leary made no effort to obtain or present M. Walton's



prison records at resentenci ng because it never occurred to
him (PCR 120-21). Had he obtained these records and spoken
with the guards at the prison, he would have | earned that M.
Wal ton was a nodel inmate who had never received any
disciplinary reports while on death row (PCGR 10-11).

O her mtigating issues could have been presented but
were ignored because M. O Leary did not understand the
significance of them He testified that he had no tacti cal
reason for failing to raise the proportionality argunent about
di sparate treatnent(PCR 82-82). M. OlLeary failed to
obtain a confidential nental health expert. (PCR 79-81, 84-
85). Had he done so, substantial nental health mtigation
woul d have been identified. Background materials were easily
accessible to M. Walton's defense counsel or could have been
easily obtained had M. O Leary asked for them Having
eval uated M. Walton and studi ed his background, a nental
heal th expert woul d have been able to testify at an
evidentiary hearing to the existence of significant non-
statutory mtigation, such as M. Walton's caring nature, his
non-vi ol ent nature, and his long history of drug and al cohol
abuse. M. O Leary mssed all of it.

The State in its Answer Brief only briefly nmentions that

Drs. Pat Flem ng and Faye Sultan conducted additional



eval uations on M. Walton based on the information that the
State withheld. The State failed to address what these
eval uati ons reveal ed.

Dr. Flemng initially evaluated M. Walton before the
1991 evidentiary hearing. She testified then that M. Walton
cane froman unstable famly life, in which Ms. Walton was
gone a great deal and M. Walton was taken care of by his
el dest sister. Ms. Walton was involved in nunerous affairs.
After his father left the hone when he was 12, M. Walton's
Iife changed. He becane involved in drugs and alcohol. His
not her remarried wthin six nonths and his stepfather began
supplying himw th al cohol and access to drugs.

Wil e his drug use began at the age of 12, it escal ated
to heroin when he was in the Arny in Gernmany. Hi s drug of
choice was LSD (PC-R 175). Dr. Flem ng described “red fl ags”
t hat shoul d have al erted defense counsel for the need for
mental health testing. Presumably, this information would
have been hel pful to know since M. O Leary’s defense theory
was a robbery for drugs gone bad. Dr. Flem ng found that M.
Wal t on suffered nunerous head injuries; had been in drug
rehabilitation; and was gi ven psychoactive nedication while in

the jail. He also had been to a psychol ogi st or psychiatri st



in high school, which indicated nental health problens (PCR
151) .

In 1991, Dr. Flemng testified that she found two
statutory mtigating factors: that M. Walton acted under the
i nfl uence of extrenme nental disturbance and that his capacity
to conformhis conduct to the requirenents of |aw was
substantially inpaired. She also testified to many non-
statutory mtigating factors (PCR 283-84).!1

In 1999, Dr. Flem ng was given the docunents that the
State conceded it withheld to determne if they would have
made a difference in her initial evaluation. She described
that information as “critical” to her evaluation. Based on the
wi t hhel d information, she found M. VWalton to be controlled
and mani pul ated by his girlfriend, Robin Fridella, whom he
| oved. She found evidence of Robin Fridella s deception and

this informati on was not available to her in 1991.

The trial judge found the aggravating factors that (1)
the murders were commtted during the comm ssion of a robbery
and burglary; (2) the nmurders were commtted for pecuniary
gain; (3) the nurders were commtted in an especially heinous,
atrocious or cruel fashion; (4) the nurders were commtted in
a cold, calculated and preneditated manner; and (5) the
murders were commtted for the purpose of avoiding a | awf ul
arrest. The trial court found no mtigating circunstances.
VWalton v. State, 547 So. 2d 622, 624 (Fla. 1989).

10



Dr. Faye Sultan, who evaluated M. Walton in 1999, agreed
with Dr. Fleming and found M. WAlton to be easily mani pul at ed
and controlled by others. Dr. Sultan said:

| learned nostly, | think, about M. Walton’s
relationship with Robin Frudella (sic) and about the

| evel of deception that she had used in their

rel ati onship and about M. Walton's perception that in

fact, he had been foolish in his belief of her, very

dependent on her, highly vulnerable to her influence, and
her suggesti ons.
And | |earned about how little M. Walton felt that
he

was able to be the nover of his own life, the initiator

of his own actions of his own life.
(PC-1. at 4835).

Despite the fact that the nental health experts found the
wi t hhel d docunents val uable in providing nental health
mtigating evidence, M. O Leary said he would not have sought
addi tional investigation and he woul d not have used the
information to investigate mtigation (PC-1. 3912-3951).
Because the information was inconsistent wwth his theory of
def ense, “a planned robbery gone bad,” he would not have
bothered to investigate M. WAlton's relationship with Robin
Fridella because he found it too “insulting” to present it to
the jury (PC- 1. 3949-3951).

This was not reasonable, particularly in light of Drs.

Flem ng and Sultan’s testinony that the information was

val uable as an insight into M. Walton’s personality. Trial

11



counsel s performance was woeful |y i nadequate and his
testinony that he would not even consider investigating the
wi thhel d information and Robin Fridella s hold over M. Wlton

was defi ci ent.

It is not surprising for M. O Leary to say he woul d not
have investigated M. Walton's relationship with Ms. Fridella
because he did not investigate anything else. There is no
reason to think M. O Leary woul d suddenly be conpetent.

In Collier v. Turpin, 177 F. 3d 1184 (11th Cir. 1999), the

El eventh Circuit noted that Collier’s defense attorneys
presented testinony that their client had a good reputation,
was hard working and took care of his famly, but the Court
found that his attorneys did not neet the standard of

obj ecti ve reasonabl eness required by the Sixth Arendnent.

They descri bed counsel’s performance as “no nore than a
hol | ow shell” of the testinony necessary for a “particul ari zed
consi deration of relevant aspects of the character and record
of [a] convicted defendant before the inposition upon himof a

sentence of death.” Wuodson v. North Carolina, 428 U S. 280,

303, 96 S. . 2978, 2991, 49 L.Ed. 2d 944 (1976).

Al t hough counsel were aware of the Suprene
Court’s opinion in Lockett, and recogni zed that the
sent enci ng phase was the nost inportant part of the

12



trial given the overwhel m ng evidence of guilt, they
presented al nost none of the readily available
evidence of Collier’s background and character that
woul d have led the jury to eschew the death penalty.
I nstead of devel oping an image of Collier as a human
bei ng who was generally a good famly man and a good
public citizen, who had a background of poverty but
who had worked hard as a child and as an adult to
support his famly and cl ose rel atives, counsel’s
presentation tended to give the inpression that the
w tness knew little or nothing about Collier. In
failing to present any of the avail abl e evidence of
Collier’s upbringing, his gentle disposition, his
record of helping famly in tinmes of need, specific
i nstances of his heroi smand conpassi on, and

evi dence of his circunstances at the tinme of the
crimes — including his recent loss of his job, his
poverty, and his diabetic condition — counsel’s

per formance brought into question the reliability of
the jury’s determ nation that death was the
appropriate sentence. See Wodson [citations
omtted].

Collier v. Turpin, 177 F. 3d 1202.

The Eleventh Circuit found that Collier’s attorneys did
not perform as objectively reasonable attorneys woul d have and
that their performance fell below the standards of the
prof essi on. |d.

No matter what the trial attorneys said, the Eleventh Crcuit
still exam ned the reasons behind the decisions they nade.

The sanme should be true for M. Walton. His attorney’s
reasons and performance fell bel ow the objective for

reasonabl eness and bel ow the profession’s standards. Like M.

13



Collier, M. Walton’s defense attorney failed to present
evi dence of his background and character that woul d have the
given the jury an alternative to death.

Moreover, the State urges this Court to adopt M.
O Leary’s testinony as “reasonable” when his basis for not
investigating or presenting mtigating evidence did not exist.
He had no tactical or strategic reasons for not seeking school
or prison records, for not seeking independent background
information; for not even asking about nental health or
substance abuse fromhis famly and friends. M. O Leary
clainmed that there was no indication that M. Walton had a
substance abuse problem Yet, his theory of defense was a
“pl anned robbery gone bad.” The robbery, if one existed at
all, was to have been for drugs. The first question conpetent
counsel would ask if he were pursuing such a defense, is why
is M. Walton participating in a robbery for drugs if he does
not have a drug problem

The trial court and the State overl ooked these inportant
factual distinctions and m sapplied the law to those facts.

Contrary to GQunsby v. State, 670 So. 2d 920 (Fla. 1996), and

Kyles v. Wiitley, 514 U S. 419 (1995), the trial court failed

to conduct any cunul ative error analysis. Throughout its

order, the Court anal yzed each cl ai mas an i ndependent fact

14



and issues instead of addressing the cunul ative effects of
this mtigating informati on not reaching the jury. The jury
had no idea that M. Walton’s obsessive relationship with
Robin Fridella existed and that he would do anything for her.
The jury had no idea that Ms. Fridella made statenents that
she woul d do “anything” to keep her children in a nasty
custody battle with her ex-husband. The jury had no idea that
Ms. Fridella was deceptive in many areas of her life and in
fact, flunked a polygraph test. The trial court’s analysis of
the facts was contrary to the law. M. Walton is entitled to

relief.

ARGUMENT 11

THE BRADY CLAI M
Inits Answer Brief, the State sinply repeats the | ower
court’s order, line by line and word for word w t hout
explanation as to why the order is correct or supported by the
record. The State provides no facts supporting the | ower
court’s legal analysis. The lower court and the State are
both m staken because the order is contrary to the facts and

the | aw

15



M. Walton raised this issue as Brady and new y-
di scovered evidence (PC-1. 1921-1936). The State Attorney
conceded that the docunents were wthheld by the State and
“may have been newl y di scovered, they were always avail abl e
wi th due diligence” (PC-1. 2232). The Assistant Attorney
General argued that M. Walton failed to “identify any newy
di scovered evidence which would justify granting a new trial”
(Answer Brief at 14). There is no explanation for the State’s
i nconsi stent positions.

I n determ ni ng whet her new y-di scovered evi dence warrants
a newtrial, an evaluation of the weight to be accorded the
evi dence i ncl udes whether the evidence goes to the nerits of
the case or whether it constitutes inpeachnent evidence. The
trial court nmust then undertake a cumnul ative anal ysis by
eval uating the new y-di scovered evidence in conjunction with
evi dence presented at all prior evidentiary hearings and

evi dence presented at trial. Robinson v. State, 770 So. 2d

1167 (Fla. 2000). That clearly was not done in this case.
In the context of Brady, the United States Suprene Court
and

this Court have explained that the materiality of evidence not

presented to the jury nust be considered “collectively, not

itemby-item” Kyles v. Wiitley, 514 U S. 419, 436 (1995);

16



Young v. State, 739 So. 2d 553, 559 (Fla. 1999). The anal ysis

is whether “the favorabl e evidence could reasonably be taken
to put the whole case in such a different light as to
underm ne confidence in the verdict.” Id. at 1566 (footnote
omtted).

The question is whether the State possessed excul patory
“information” that it did not reveal to the defendant. Young
v. State, 739 So.2d at 553. If it did and it did not disclose
this information, a new trial is warranted where confidence is
underm ned in the outcone of the trial. |In making this
determ nation “courts should consider not only how the State’s
suppression of favorable information deprived the defendant of
direct relevant evidence but also how it handi capped the
defendant’s ability to investigate or present other aspects of

the case.” Rogers v. State, 782 So.2d 373, 385 (Fla. 2001).

Thi s includes inpeachment presentable through cross-
exam nation chal |l engi ng the “thoroughness and even good faith

of the [police] investigation.” Kyles v. Wiitley, 514 U S at

446. Information regarding “coaching” of State witnesses is
Brady naterial because it gives the defense a tool to argue

against the witness’ credibility. Rogers v. State, 782 So.2d

at 384.

17



At M. Walton’s evidentiary hearing it was established
and the State conceded it failed to disclose excul patory

evidence to the defense, but that the informati on could have

been di scovered through due diligence. In its Answer Brief,

the State failed to explain how counsel’s five demands for
di scovery failed to establish due diligence or how the
wi thheld information did not constitute inpeachnent.
Both the trial court and the State overl ooked bi ndi ng | egal
precedent establishing that diligence is not an el enent of a

Brady claim Strickler v. Greene, 527 U. S. 263, 281-82

(1999); Kyles v. Witley, 514 U S. 419 (1995). See also

Occhicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000) (noting

that " due diligence' requirenment is absent from Suprene
Court's nost recent forrmulation of the Brady test"); Banks v.
Reynol ds, 54 F. 3d 1508, 1517 (10th Cr. 1995) (prosecution's
obligation to turn over evidence "stands independent of the
def endant's know edge").

In Hoffman v. State, 800 So. 2d 174 (Fla. 2001), this

Court rejected the State’s argunent that defense counsel
| acked diligence in failing to discover excul patory evidence
“It]his argunent is flawed in light of Strickler and Kyles,

whi ch squarely place the burden on the State to disclose to

18



the defendant all information in its possession that is
excul patory.”
Under Hoffman, “the suppressed evi dence nmust be viewed in
context with the other evidence that was presented at trial.”
Id. Inits Answer Brief, the State does not say that the
information is not excul patory, nor does the State argue that
it is not Brady material. The State sinply parrots the trial
court’s order and says that M. Walton has not shown he is
entitled to a newtrial or resentencing.

The State argues in a footnote (Answer Brief at 19), that
M. Walton’s argument should fail because he could have
possessed the information wth “reasonable diligence.”
However, the State fails to address how defense counsel
attenpted to obtain the exculpatory materials wthin the
State’ s possession, but that material was never turned over to
t he defense pre-trial and was only turned over to the defense
in public records litigation.

Robin Fridella s involvenent in the crine was never an
i ssue before because the key materials were wi thheld and
suppressed by the State. None of this information was given
to the defense at trial or resentencing. Nor was there any
reason to believe it existed. The State failed to show how a

def endant was to know, for exanple, that Ms. Fridella had

19



fl unked a pol ygraph test unless it was disclosed by the State.
Under Kyl es, know edge of excul patory information is inputed
to the prosecutor, whether or not the prosecutor has actual
know edge. The individual prosecutor has a duty to know of
any favorabl e evidence known to others acting on the
government’s behal f, including the police and sheriff. Kyles.

This withheld information was material to notive, M.
Walton’s nental state at the tine of the crinme, and the
State’s ability to prove the aggravating factors against M.
Walton. It could have provided i npeachnent evidence and
offered an alternative theory of the crinme than that forwarded
by the State. The information also was naterial to the
penal ty phase and resentenci ng because it could have provided
an explanation for M. Walton’s conduct.

M. O Leary testified that he sought discovery fromthe
State before trial. He filed four notions to conpel the state
to provide himw th discovery (PC-1. 3914-3918; 4249-4250;
4252). Each notion he filed sought excul patory information.

At the 1999 evidentiary hearing, M. O Leary testified
that he expected to receive all relevant discovery and he
said, he “assuned that | was getting everything | was entitled
to” (PC-1. 3920). He did not file any additional notions at

resent enci ng because he believed that he had all the materials
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to which he was entitled (PC-1. 3919). He had no indication
fromthe State or any other source that nore Brady materi al
exi st ed.

At the 1999 evidentiary hearing, M. O Leary identified

the foll owi ng docunents, none of which were turned over to him

before trial

S a police report that showed a civil trespass
vi ol ati on agai nst Robin Fridella filed by Steven
Fridella involving the couple’s son (PC1
3922) (Exhibit 7);

S a Pinellas County Sheriff’s O fice suppl enmental
report dated June 18, 1982 that showed that Robin
Fridella was adm ni stered a pol ygraph, about three
days after the hom cide. The pol ygraphi st concl uded
that Robin Fridella was not telling the entire truth
and was deceptive in her answers.? (PC 1. 3923-24;
4254) (Exhi bit 8);

The State relies heavily on the fact “that Detective Poe
no | onger believes that Fridella s pol ygraph shows deception.”
Answer Brief at 17. Detective Poe only changed his m nd about
Robin Fridella s polygraph eleven (11) years after the fact
and i nmmedi ately before he was to testify for the State about
his results in an evidentiary hearing in post-conviction. (PC
1. 4243). He conducted no additional testing 11 years |ater.

It should be noted that Robin Fridella s deception was
not limted to the pol ygraph exam She was di shonest in many
areas of her life (PC. 1 - 4156). Dr. Sultan testified that
Robin Fridella had a history of being deceptive and
contradictory when it canme to the relationship with her
husband and her marital status and her children (PC- 1. 4836;
4847-48). Both defense nental health experts testified that
it was irrelevant to their opinion that the pol ygraphist
changed his mnd 11 years after the fact because Ms. Fridella
had been deceptive in other areas(PC. 1 - 4848).
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S handwitten police field notes that said, “Robin
didn't get along with her brother Gary Peterson. |f
she couldn’t have Christopher and Steven back, no
one could have him Told Robin is involved with MC
gang connection” (PC- 1. 3928; 4256) (Exhibit 10).

S handwitten police notes that read, “Had a | ot of
probl enms with Robin over the children. She said if
she couldn’t have them no one would. ...Robin said

she woul d do anything to get the kid" (PC1
3929) (Exhi bit 11).

S Police interview notes that read, “Steve burned her
enough that she m ght have something to do with it”
(PC-1. 4258) (Exhibit 12).

The State conceded it withheld this information fromthe
defense until 1996-1997, when it was finally turned over in
public records litigation in post-conviction proceedi ngs.

This informati on was suppressed by the State and fell within
the paraneters of Brady. This information was excul patory and
i npeachi ng and cast doubt on M. Walton’s role in the crine.
This information coul d have been used to attack the State’'s
theory of the case — that the nurders were the result of a
robbery and that M. Walton was the “masterm nd” who had
control over three young boys. The new informati on shows that
the “masterm nd” may have been the person who woul d do
anything to keep her children and the person who had nore of a
notive than anyone else. The wthheld information showed that

Robin Fridella was not to be believed; nmay have been invol ved
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in the nurders; and may have had a strong influence over M.
Wal ton that was not known by the jury. This information also
coul d have been used in mtigation to show how deceptive Robin
Fridella was and explain her relationship with M. Walton.
Armed with this information, a conpetent defense attorney
woul d have known how to use it or at |east have caused himto
conduct further investigation. A conpetent defense attorney
who under stood the concept of Brady could have effectively
used this information. But, M. O Leary was not conpetent. He
failed to understand the concept of Brady. He thought Brady
viol ations only occurred when excul patory informati on was
w thheld. He did not know that Brady neant any evi dence
favorable to the defense should be disclosed. See, Kyles v.
Witley. He did not understand that Brady could be used for
i npeachnent, too.

Q Ckay. Can you tell nme, M. O Leary, what your
under st andi ng of Brady is?

A: That you're entitled to all relevant information that
would tend to indicate, — well, it would tend to indicate
guilt or innocence.

(PC. 1- 3928).
M. O Leary failed to understand that the information

could have led to further investigation.

Q No. |’m asking you, as a defense attorney, would
you have wanted to investigate any of the
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information contained in the records that | provided
you today?

A No, mm’ am

(PC-1. 3950).

M. O Leary clainmed he woul d not have even investigated
the information about Robin Fridella because it was
“insulting” and contrary to his theory of defense. But w thout
investigation, M. O Leary could not know if he would find
anyt hing hel pful. He sinply chose not to look. This is the
exact sane approach he used to put on penalty phase mtigation

where he decided not to | ook. See, Wllians v. Taylor, 120 S.

Ct. 1495 (2000) (counsel was ineffective for failing to
adequately investigate and present mtigating evidence and the
def endant was prejudiced by counsel’s ineffectiveness).
Further, the theory of defense, “a planned robbery gone
bad,” left the jury with the inpression that M. Walton, the
“masterm nd,” had staged a robbery for no other reason than to
get drugs for which, according to M. O Leary, he was not
addi cted. Besides conceding felony nmurder, M. O Leary’s
theory of defense was really no defense at all.
M. O Leary also failed to explain how this new Brady
i nformati on could not have been hel pful at penalty phase or

resentenci ng when guilt had al ready been established. M.
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O Leary’s reasoning is particularly ludicrous in Iight of both
Drs. Flemng and Sultan’s testinony that the information was
hel pful to themin |earning about who M. Walton was.

Not only did M. O Leary not know what Brady was, but he
did not care enough to investigate, even when he had the
i nformation.

In White v. Hellings, 194 F. 3d 937, 946 (8" Gir. 1999),

the Eighth Grcuit held that the wi thheld information,

al t hough not necessarily adm ssible at trial, was nonethel ess
mat eri al under Brady because it “would surely have been the
basis for further investigation.” In M. Wilton' s case, M.
O Leary failed to understand the concept of Brady and failed
to understand the inportance of this information as an

i nvestigative tool. See also, Sellers v. Estelle, 651 F. 2d

1074, 1077 n. 6 (5" Cir. 1981)(“the evi dence here suppressed
was material to the preparation of petitioner’s defense,
regardl ess of whether it was intended to be admtted into
evi dence or not”).

Not only did M. O Leary fail to understand his role, but
the trial court here also failed to consider the cunul ative

effect of the suppressed evidence. Under Kyles v Witley, 115

S. C. 1555 (1995), it is not enough for a review ng court to

note in passing that any or all the information would not have
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likely made a difference. The question was whether the
favorabl e evidence woul d reasonably be taken to put the whol e
guilt phase and resentencing in such a different light as to
underm ne confidence in verdict. That is what happened here.
This new i nformati on explained M. Walton’s behavi or and
personality, where before there was no expl anati on.
Mtigating explanations are precisely what the jury is to

consi der. M. Walton is entitled to a new trial.
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ARGUMENT |1 |
NO PROPER CROSS EXAM NATI ON AND CONFLI CT OF | NTEREST

Inits Answer Brief, the State m sunderstood the argunent
advanced in the Supplenmental Initial Brief. The State sinply
reiterated what Dr. Merin said. Dr. Merin “specifically
testified that, after review ng the new material, nothing
changed his opinion as initially expressed in 1991" (Answer
Brief at 24).

The fact that his opinion remained the sane was precisely
the point. It should not have. It is beyond conprehension
that Dr. Merin found nothing inportant in the evidence
wi thheld by the State, particularly when the new evi dence
contained insight into M. Walton's interaction with others,
his personality, and his obsessive relationship with Robin
Fridella. Dr. Merin found that M. Walton was mani pul ative
and a dom nating personality who controlled the personality of
M . Cooper (Cooper record at 412; 414; 418; 433). 3 Dr. Merin
was the confidential expert for R chard Cooper, M. Walton's

co-def endant and the wi tness against M. Walton for the State.

3New evi dence of co-defendant Van Royal’s testinony in M.
Cooper’s case showed that M. Walton was not the nmasterm nd.
Dr. Merin never considered this evidence in his eval uation.
See, Argunent |V.
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It also was significant since Dr. Merin found no
mtigation whatsoever pertaining to M. Walton. Dr. Merin
evaluated M. VWalton in 1991 for the State. In that
eval uation, he found no statutory mtigation and no brain
damage(PC. -R  455).

I n meking his evaluation, Dr. Merin failed to consider
any additional independent information besides his limted
interviewwth M. Walton and the statenments of co-defendant,
Jeff McCoy (PC-R 467). He testified that M. Walton had no
“particul ar enotional disturbance,” as it related to Robin
Fridella (PCR 491). Dr. Merin said it was limted to “sone
enotional feelings, which in nmy opinion did not rise to the
| evel of such inpairnment that it affected his thinking. He
was enotionally involved” (PCR 491).

Despite that testinony, Dr. Merin in 1999, said his
opi nion did not change from 1991 even after review ng the
wi t hhel d docunents that proved that Robin Fridella was
mani pul ati ve and deceptive. According to Dr. Merin in 1991,
he found M. Walton feeling rejected by Robin and was jeal ous
of her (PC-R 493).

In 1999, after he received the state w thheld docunents,
Dr. Merin did not re-evaluate M. Walton or ask him any

guestions about the new information. He did not interview any
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of M. Walton’'s famly nenbers. He did not read the letters
witten by M. Walton to Robin Fridella in light of the new
information. He did not speak to anyone about M. Walton's
relationship with Robin Fridella. He did not speak to any of
M. Walton’s friends about the relationship or its effects on
M. Walton. He did not know anything about Ms. Fridella s
lifestyle, the type of nother she was or if she had any drug
pr obl ens.

In his Decenber 7, 1999 deposition, Dr. Merin testified
that his job was to evaluate M. Walton “rather than to
eval uate Robin or to talk wth any of the persons” who knew
the couple (PC-1. 2104-2137). In that deposition, he
testified that all he knew about the rel ationship between M.
Wal ton and Robin Fridella was that there was a “romantic
i nvol venent. Beyond that, they related with one another.”
(PC-1 2104-2137).

The inconsistencies in Dr. Merin’s opinion are
significant. The relationship with Robin Fridella was
i nportant enough to bear nention in 1991. If Dr. Merin did
not think Ms. Fridella s relationship with M. Walton was
insignifiant, he would not have nentioned it in his testinony.

The only reason he minimzed it nowis that it does not serve
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his client’s interests.* Wen Dr. Merin characterized M.

Wal ton as mani pul ati ve and dom neering, surely he relied on

i nformati on about his relationship with other people. That

i ncl uded ot her peopl e besi des the co-defendant Cooper, for

whi ch he was paid as a defense expert. The conflicting
interests of these two individuals was never addressed by Dr.
Merin, who relied on one of his clients, M. Cooper, to serve
the purpose of his other client, the State of Florida, against
M. Walton.

When Dr. Merin was asked about how his eval uation of M.
Cooper inpacted on his evaluation of M. Walton, trial court
erroneously held that no conflict of interest existed and it
shoul d have been raised earlier.

The conflict of interest was raised earlier in 1991, but
the trial court was ignorant of this fact. There clearly was
a conflict of interest here yet counsel was prohibited from
questioning Dr. Merin about the actual conflict. The State
al so argues that because Dr. Merin did not include information
he used in his work with Cooper, that no conflict existed

(Answer Brief at 25). The State also argues that M. Walton

sDr. Merin’s client in the WAlton case is the State. In
M. Cooper’s case, Dr. Merin switched sides and testified for
the defense. He did not see an ethical problemwth swtching
si des despite the professional ethical considerations.
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“fails to identify any testinmony fromDr. Merin resulting from
his eval uation of Cooper.” (Answer Brief at 25).°

The State omts the fact that counsel for M. Walton was
unabl e to question Dr. Merin about his evaluation of M.
Cooper because the Court prohibited it (PG 1. 4172-4173).

Despite the obvious conflict, and despite the fact that
Dr. Merin was the nental health expert with the | east anount
of background material and involvenent in M. WAlton' s case,
the trial court nevertheless erroneously relied on the opinion
of Dr. Merin. Therefore, the court’s opinion is contrary to
t he wei ght of the evidence and the facts adduced at the
evi denti ary heari ng.

The trial court’s reliance on Dr. Merin' s testinony and
the fact that M. Walton was unable to confront Dr. Merin
about the conflict of interest, denied M Walton his rights to
a full and fair hearing. M. Walton is entitled to a new

trial.

sArguably, Dr. Merin did use information he retrieved from
co- def endant Cooper regarding his dom neering and mani pul ative
relationship wwith M. Walton and Robin Fridella to use agai nst
M. Walton. Therefore, the two interests are adverse.
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ARGUMENT |V
NEWLY- DI SCOVERED EVI DENCE

The State argues that the new y-di scovered evi dence of
M. Van Royal’'s statenents are not related to the public
records docunents and the issue is procedurally barred because
it was not addressed by this Court in the remand (Answer Bri ef
at 28).

First, the trial court specifically allowed this evidence
to be presented. Second, the State failed to object at the
time the testinony was presented, and thus waived its ability
to object now Third, the remand fromthis Court was in 1993.

Since that tinme, Gunsby v. State, 670 So. 2d 920 (Fla. 1996)

and Kyles v. Wiitley, 115 S.Ct. 1555 (1995) were issued, both

cases that explain howthe courts are to |ook at the “whole
pi cture” of the case before it. In that respect, the trial
court attenpted to follow the law. This claimwas properly
presented to the trial court and is properly presented here.
In the context of new y-di scovered evidence, this Court
has held that the analysis requires a judge "to evaluate the
wei ght of both the newly di scovered evidence and the evidence

whi ch was introduced at the trial." Jones v. State, 591 So.

2d 911, 916 (Fla. 1991). In Lightbourne v. State, 742 So. 238
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(Fla. 1999), this Court explained the analysis to be used when
eval uating a successive notion for post-conviction relief:

In this case the trial court concl uded
that Carson's recanted testinony woul d not
probably produce a different result on
retrial. In making this determ nation, the
trial court did not consider Emanuel's
testinmony, which it had concl uded was
procedural ly barred, and did not consider
Carnegia's testinony froma prior
proceeding. The trial court cannot
consi der each piece of evidence in a
vacuum but nmust | ook at the total picture
of all the evidence when nmaking its
deci si on.

When rendering the order on review, the
trial court did not have the benefit of our
recent decision in Jones v. State, 709 So.
2d 512, 521-22 (Fla.) cert. denied, 523
U.S. 1040 (1998), where we expl ai ned that
when a prior evidentiary hearing has been
conducted, "the trial court is required to
‘consider all newly discovered evidence
whi ch woul d be adm ssible' at trial and
t hen eval uate the 'weight of both the newy
di scovered evidence and the evidence which
was introduced at the trial'" in
det erm ni ng whet her the evidence woul d
probably produce a different result on
retrial. This cunmulative anal ysis nmust be
conducted so that the trial court has a
"total picture" of the case. Such an
analysis is simlar to the cumul ative
anal ysis that nust be conducted when
considering the materiality prong of a
Brady claim See Kyles v. Witley, 514 U. S.
419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enpahsis added) (citations

omtted).
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While the trial court allowed the evidence of Van Royal’s
recanted statenents to be presented, it then failed to anal yze
the effect of the evidence cunul atively. Under Qunsby, it was
required to do so. This Court also is required to conduct a
de novo review and not nerely adopt the findings of the | ower

court. Despite this deference to a
trial court’s findings of fact,
the appellate court’s obligation
to i ndependently review m xed
gquestions of fact and | aw of
constitutional magnitude is also
an extrenely inportant appellate
principle. This obligation stens
fromthe appellate court’s
responsibilities to ensure that
the law is applied uniformy in
deci sions based on simlar facts
and that the defendant’s
representation is within
constitutionally acceptable
paraneters. This is especially
critical because the Sixth
Amendnent right to assistance of
counsel is predicated on the
assunption that counsel “plays
the role necessary to ensure that
the trial is fair.” Strickl and,
466 U.S. at 685. “The Sixth
Amendnent . . . envi si ons counsel ' s
playing a role that is critica
to the ability of the adversari al
systemto produce just results.”
| d. (enphasi s added).

Stephens v. State, 748 So. 2d 1028 (Fla. 2000).

The new i nformati on presented at the evidentiary hearing
was that M. Walton was not the masterm nd, dom neering or
mani pul ative, as described by the State and its expert, Dr.
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Merin. This information was unknown at the tinme of trial and
woul d have been admi ssible at trial, if only for inpeachnent.

In denying relief, trial court conpletely ignored the
testinony presented and failed to address the fact that co-
def endant M. Van Royal had repeatedly lied under oath in his
effort to hurt M. Walton (PC 1. 2419-2420).

In Gunsby v. State, 670 So. 2d 920 (Fla. 1996), this

Court granted a newtrial to the defendant because defense
counsel failed to discover evidence that the brother of the
victimwas a indebted drug deal er rather than a hardworki ng
conveni ence store owner, and because of two Brady viol ations
t hat involved undi scl osed deals with two state w tnesses so
t hey woul d not be discredited on the stand. In post-
conviction, this Court admtted that there were probl ens:

...two eyew tnesses who positively identified
Gunsby as the shooter and the Brady violations
i nvol ved only one of those eyew t nesses.
Additionally, at |east three people overheard Gunsby
make adm ssions concerning his comm ssions of the
murder and the Brady violations involve only one of
t hose indivi dual s.

...a nunber of other inconsistencies existed
bet ween testinony presented at the rule 3.850
hearing and the testinony presented at trial, which
we do not address in detail here.

* * *

...1t appears that at |east sone of the evidence
presented at the rule 3.850 hearing was di scoverable
through diligence at the time of trial..
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Nevert hel ess, when we consider the cumul ative
effect of the testinony presented at the rule 3.850
hearing and the admtted Brady violations on the
part of the State, we are conpelled to find, under
t he uni que circunstances of this case, that
confidence in the outcone of Gunsby's original trial
has been underm ned and that a reasonable
probability exists of a different outcome. Cf.
Cherry v. State, 659 So. 2d 1069 (Fl a.

1995) (cumul ative effect of numerous errors in
counsel’s performance constitute prejudice); Harvey
v. Dugger, 656 So. 2d 1253 (Fla. 1995)(sane).
Consequently, we find that we nmust reverse the trial
judge’ s order denying Gunsby’s notion to vacate his
convi ction.

GQunsby, 670 So. 2d at 923 (enphasis added). A cunul ative
analysis is required here. This neans that all of M.
Walton’s «clains require consideration. He did not receive a
constitutionally adequate adversarial testing because his jury
did not hear favorable and excul patory evidence. These clains
must be eval uated cunul atively with the evidence presented.

Way v. State, 760 So. 2d 903 (Fla. 2000). If considering the

clainms cunul atively results in a loss of confidence in the
reliability of the outcone, relief is warranted. Young v.

State, Kyles v. Witley.
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CONCLUSI ON

M. Walton submts that relief is warranted in the form
of a new trial and/or new sentencing proceeding. As to those
i ssues not discussed in the Reply Brief, M. Walton relies on
the argunents set forth in his Initial Brief and on the

record.
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