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PRELI M NARY STATEMENT

Thi s case invol ves consol i dated appeals from (1) a death sen-
tence inposed following a penalty trial before a newy inpanel ed
jury, and (2) the denial of a notion for post-conviction relief
pursuant to Fla. R CrimP. 3.850 (See R1244, 1494-96, 1502). Appel -
lant, Fred Way, was the defendant in the trial court, and wll be
referred to in this brief as appellant or by nanme. Appellee, the
State of Florida, was the prosecution and will be referred to as
the state. The record on appeal wll be referred to by use of the
synbol "R'. The record on appeal for appellant's original trial in
Decenber 1983 (which was adopted by reference and nmade part of the
trial court's order in denying the Rule 3.850 notion, see R1139,
1386) will be referred to by use of the synbol "OR " All enphasis

is supplied unless the contrary is indicated.



STATEMENT OF THE CASE

Fred Way was charged by indictnment filed August 3, 1983 in
Hi | | sborough County with two counts of first degree murder in the
deaths of his wife Carol and his daughter Adrienne, and one count
of arson (R1254-55, OR13-14). Prior totrial, appellant’'s attorney,
David Rankin, filed a notion to conpel disclosure of all evidence
favorable to the defendant and material to the issues of guilt or
puni shment (OR27), and a notion to require the state to furnish him
wi th copies of all photographs taken in the investigation of this
case (OR24). At a hearing on Decenber 9, 1983 before Judge Peter
Taylor, the follow ng discussion occurred:

MR. RANKIN:  Also the Mdotion for Production

of photographing, M. Benito has assured ne --

He can nmake the sanme representation here on

the record -- That he has produced for ne all

t hose photographs which are avail able which
relate in any manner to this investigation.

THE COURT: Al right.
MR, RANKI N: s that correct, M. Benito?

MR. BENI TO [ prosecutor]: That is correct.
That notion shoul d have been rendered npot as

long as -- as well as the Mdtion for the
Detective's Notes. | did provide himwth a
copy of Detective Staunko's notes, | believe,

M. Rankin; is that correct.

MR, RANKI N: That is correct. As to the
Motion to Conpel Disclosure of Al Evidence
Favorable to the Defendant, M. Benito has
also assured ne that such production has

occurr ed. And if he will represent that on
the record, then that would take care of that
nmoti on.



MR. BENITO That's correct, Judge.

THE COURT: That is Brady vs. Maryl and
nmoti on?

MR. RANKIN: That is correct.

MR. BENITO  Yes, sir.

THE COURT: Al right.
(OR1687- 88)

Appellant's trial took place on Decenber 12-20, 1983 before
Judge Taylor and a jury, and he was found guilty of first degree
mur der of Adrienne, second degree nmurder of Carol, and arson ( OR98-
100,111). The jury, by a 7-5 vote, recomended the death penalty
(OR191, 1679), and on January 27, 1984 the trial court inposed a
sentence of death (OR115, 137-44)! This Court affirned the convic-

tions and death sentence on Septenber 19, 1986. Way v. State, 496

So. 2d 126 (Fla. 1986).

In April 1988, appellant filed a notion for post-conviction
relief pursuant to Fla. R Cim P. 3.850, which was denied after
an evidentiary hearing held June 13-15, 1988 before Judge Richard
Lazzara. Appellant then petitioned this Court for a wit of habeas
corpus, and appealed the denial of his Rule 3.850 notion. In an
opi ni on i ssued Septenber 6, 1990, this Court affirnmed the denial of
the notion for post-conviction relief, but granted the wit of

habeas corpus to the extent of vacating the death sentence and

1 Sentences of 99 years and 30 years were inposed for the
convictions of second degree murder and arson (OR113, 116).

3



remandi ng for a new penalty hearing before a newy inpaneled jury.

Way v. Dugger, 568 So. 2d 1263 (Fla. 1990). This relief was

grant ed because of the trial court's failure to instruct the ori-
ginal jury that it could consider in mtigation any other aspect of
appel lant's character or record or any other circunstance of the

of fense. 568 So. 2d at 1266 [citing H tchcock v. Dugger, 481 U S

393 (1987)].

The Public Defender for the Thirteenth Grcuit was appointed
to represent appellant in the new penalty proceedings. During a
hearing on May 24, 1991, the defense attorneys told Judge Lazzara
that information had come to their attention which would necessi -
tate the filing of another notion for post-conviction relief, based
on the alternative grounds of a Brady violation,? newy discovered
evi dence, and ineffective assistance of counsel (R1054-60). The
motion was filed on June 4, 1991 (R1344-78), and summarily denied
t he next day (R1137-46, 1148, 1385-86). Judge Lazzara made it clear
that he did not rule that the allegations were legally insuffici-
ent; rather, the basis of his denial of the notion w thout an evi -
dentiary hearing was his determ nation that the record concl usively

refuted the allegations, citing Young v. State, 569 So. 2d 785

(Fla. 2d DCA 1990) (R1138, 1163).
Due to trial scheduling conflicts, appellant's penalty re-

trial was transferred to Judge Susan Buckl ew (R1169, 1175-76, 1200-

2 Brady v. Maryland, 373 U S. 83 (1963).

4



02), while Judge Lazzara reserved ruling on the defense's notion
for rehearing on the 3.850 notion until the conpletion of the
resentencing proceeding (R1381-82,1162-63,914-15,1214-15, 1239).
The penalty re-trial was held on July 22, 1991, and it resulted in
a recomendati on of death, again by a 7-5 vote (R910-11, 1414).

On August 22, 1991, Judge Buckl ew resentenced appellant to
deat h (R1231-38, 1491, 1497-1501). She found as aggravating circum
stances that (1) appellant was previously convicted of a violent
fel ony (the contenporaneous second degree nurder of Carol Way); (2)
the capital felony was conm tted whil e appell ant was engaged in t he
comm ssion of arson, and (3) the capital felony was especially
hei nous, atrocious, or cruel (R1233-35,1498-99).% She found as
mtigating circunstances that appellant was 38 years of age at the
time of the crinme and had no significant history of crimnal acti-
vity, and the follow ng non-statutory mtigators:

a. The Defendant's chil dhood - the Defen-
dant's father died when the Defendant was
el even years old. The Defendant's famly was
poor and he worked at an early age to help his
famly.

b. The Defendant served four years in the
Air Force and nearly twelve years in the Ar
Force Reserves.

C. The Defendant was successful in his
enpl oynent with the Federal Aviation Adm nis-

8 The trial court expressly stated that she did not rely on
the "col d, cal cul ated, and preneditated" aggravating factor because
it was not asserted by the state in the July 1991 penalty proceed-
ing, but commented that the record in the 1983 guilt/innocence
trial supported a finding of this aggravator (R1235-36, 1499-1500).



tration and was well though of by his fellow
wor ker s.

d. The Defendant's friends and rel atives
testified that he enjoyed a reputation for
peacef ul ness and hard worKk.

e. The Defendant suffered from a hearing
i npai rment and possibly a nental inpairnent.

f. The Defendant has behaved well in pri-
son, having received no disciplinary reports
during the past eight years of incarceration

: All other mtigating circunstances
asserted by the Defendant.

h. There was testinony regarding the De-
fendant's happy famly life and his enoti onal
response to the death of his wi fe and daugh-
ter. However, the Court notes that the Defen-
dant was convicted of the nurder of both his
wi fe and daughter.

(R1500- 02, 1236- 37)

On the sane day the death sentence was reinposed, Judge Laz-
zara denied the notion for rehearing on the 3.850 notion (R1493).
Judge Buckl ew, upon appellant's notion, consolidated for appellate
purposes the denial of the 3.850 notion with the death sentence
i nposed after penalty re-trial (R1244, 1494-96, 1502). Noti ce of

appeal was filed on Septenber 5, 1991 (R1502).



STATEMENT OF THE FACTS

A. The Rule 3.850 Mdttion

The critical facts alleged in appellant's notion for post-
conviction relief are as foll ows*

Al l egations that Facts Upon Wiich Clains are Predicated Wre

Previ ously Unknown to the Defense and Could Not Have Been Ascer -

tai ned by the Exercise of Due Diligence: The notion asserts that

the facts upon which his clains relating to (1) Brady violation,
(2) newy discovered evidence, and (3) ineffective assistance of
counsel (and experts) occasi oned by the non-discl osure:

were unknown to M. Way, his trial counsel and

hi s post-conviction counsel due to the wth-

hol di ng of excul patory evidence by the State

of Florida at the pre-trial, trial, appellate

and post-conviction stages of this case.

(R1347-48)

The notion further asserts that the critical facts were not
known, nor could they have been known, "when the initial 3.850
nmotion was filed due to the continuing failure on the part of the
State to respond fully to the demands of post-conviction counsel
under Florida's public records | aw' (R1348)

Caiml (Brady Violation): Nunerous photographs were taken at

the scene of the fire by FDLE and Hillsborough County sheriff's
technicians on July 11, 1983 (the day of the fire) and on July 20,

1983 (when a search warrant was obtained, and after the scene had

4  The conplete factual and |egal basis of the Rule 3.850
nmotion is set forth at R1344-78.



been altered during clean-up efforts)(RL349-50). Only 32 of the
phot ographs taken by |aw enforcenent were introduced in the 1983
trial (R1350). "Oher photographs not introduced at trial remained
in the possession of the State Attorney. Sonme had been initialled
by the State Attorney handling the case and may have been di scl osed
to defense counsel. O hers bear no initials and it is unknown
whet her t hese phot ographs were disclosed.” (R1350)

On or about My 20, 1991, the undersigned
[ Assi stant Public Defender Craig Alldredge,
see R1062-63] went to Assistant State Attorney
M chael Benito's office with the state[d]
objective to retrieve any photographs which
were in his possession. M. Benito handed the
under si gned a | arge packet containing eighty-
four photos, nost of which were initialed on
t he back. In addition to this packet, M
Benito retrieved a yellow box containing an
additional forty-six photographs and seven
contact sheets of other photographs taken but
never enl arged. M. Benito indicated that
t hese phot ographs and contact sheets had been
in his possession and never shown to anyone.
This box of photographs was never shown to
trial counsel before or after the trial, and
the contents were never produced in the inves-
tigation conducted by the Defendant's post
conviction counsel in 1988.

(R1350)

The prosecution's theory of the fire in the 1983 trial was
that it was an incendiary fire (set by soneone), and that the ac-
cel erant used was gasoline. The state's hypothesis was that the
gasol i ne was poured on the wonen's cl othing, and that the Def endant

made a trail of flammable liquid to the back door and ignited it.



According to state witnesses, there was no electrical fire or ex-
pl osi on (R1351).

Anmong the hithertofore unseen photographs
was an eight by el even inch photograph of the
el ectrical breaker box which graphically show
a potential source of the fire: at |east four
and possibly five circuits have been tri pped,
a position in which they could not be placed
manual I y. O her photographs show the circuit
box is less than two feet above a propane tank
resting on a work bench. State fire investi-
gators testified there was no indication of an
el ectrical problem an opinion which is com
pletely contradicted by the tripped circuits
of the breaker box.

On May 29 the defense attorneys exam ned
hithertofore unseen contact sheets. One
phot ogr aph shows a propane tank on a wor kbench
directly below the breaker box. No fire in-
vestigator exam ned the tank, nor is it nen-
tioned in any report. The tank was not anong
the evidence seized by | aw enforcenent and it
is assuned that it, along with other excul pa-
tory evidence, was destroyed.

(R1351)

After obtaining the photographs, the defense attorneys con-
sulted with an arson expert, who advised them that this evidence
indicated that the faulty electrical switch box may have ignited
| eaki ng propane gas, and "[t]hat the resulting explosion was of
such force that the glass in the back door was bl own approxi mately
ei ghteen feet into the yard, that the intense heat fromthe expl o-
sion yburned the wonen and their clothes, and caused gasoline to
spew forth from the gasoline can resulting in a secondary fire
The expl osi on woul d have been of sufficient force to blow the two

wonen off their feet and hurl them across the garage." (R1352)



In paragraphs 10-16, defense counsel sets forth various
aspects of the evidence which are consistent with a propane gas
expl osion, and/or inconsistent with the state's hypothesis of
gasol i ne being poured on or around the wonen's bodi es (R1352-54).
I n paragraph 17, coun-sel notes that prelimnary discussions with
a forensic pathol ogi st suggest that the wonen's head injuries "are
not inconsistent wwth those resulting froman expl osi on where the
bodi es are hurl ed agai nst objects" (RLl354).

Claimll (Ineffective Assistance of Arson Expert)?: Def ense

counsel inthe 1983 trial retained an "investigator and fire safety
consul tant”, Raynond Poneroy, to assist in the preparation of the
def ense:

Ponmeroy testified at trial that he exam ned
the scene of the fire on August 18, 1983, nore
than a nonth after the fire and after the
scene had been conpletely altered. Poner oy
stated that he did not cone to any concl usion
with regard to how the fire originated or any
ot her concl usi ons about the fire. In response
to the question why he did not cone to any
concl usi ons he gave the foll ow ng response:

"Well, there is a lapse of tinme since
the fire, between the tine the fire
occurred and the tine | arrived at the
scene. The scene had been disturbed in
that all of the debris fromthe interior
of the garage had been noved outside and
then back in. A part of the evidence was
no | onger at the scene.”

Thi s concl uded Poneroy's direct exam nation.

5 The claimis based on State v. Sireci, 502 So. 2d 1221
(Fla. 1987).
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On cross exam nation Poneroy stated that he
knew and had worked with the state fire i nves-
tigators in the past and he could not dispute
their findings:
Q (M. Benito). "If M. Regal ado tes-
tified in this courtroomthat the
day after the fire he did, in fact,
conduct a fire and arson investiga-
tion in that garage area, could you
di spute --"

A "No, sir."

(R1357)

In paragraphs 5 and 6, defense counsel asserts that Pomeroy
did nothing but visit the scene, see that it was altered, and
| eave. "He never exam ned any photographs (particularly those
never disclosed by the state), reviewed any reports, sought any
addi ti onal photographs or negatives, exam ned any el ectrical con-
nections, wiring, the breaker box, or the concrete floor of the
garage and he never conducted any professionally recognized tests.
Nor did Poneroy exam ne any physical evidence admtted at trial"
(R1357-58). The notion asserts that Poneroy nerely rubber-stanped
the state fire investigators' conclusions, and "was unabl e and un-
wlling to exercise any independent judgnent as to the nature and
cause of the fire -- the exact purpose of his enploynent" (R1358).

Caimlll (Prosecution's Knowing Use of False Evidence and

Deceptive Argunents): The State's theory at trial was that Way

"bl udgeoned his wife to death with a hammer, called his daughter to
t he garage and bl udgeoned her to death with a hamrer in order to
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bl ane the death of his wife on the daughter. The State contended
that the Defendant then poured gasoline on the bodies to destroy
t he evidence, made a trail with gasoline or charcoal lighter to the
door | eading to the house, then set the trail on fire which ignited
t he bodi es” (R1361).

The State postulated that sonme person
killed the two wonen, then ignited their
bodi es, and then the State showed that the
only person in the area was the Defendant.
The State was able to so postul ate because
t hat evidence which pointed to an acci dental
propane gas expl osion, perhaps triggered by a
faulty circuit box, was never revealed to the
trial attorney. That evidence was al so not
reveal ed to the attorneys seeki ng post convi c-
tion relief despite repeated denmands.

(R1362)

I n paragraphs 8-12, defense counsel asserts that the prosecu-
tor was able to argue to the jury that "sonebody" had to have
poured gasoline on the wonen's clothing and set themon fire; and
to hypot hesi ze that Way made a trail of charcoal l|ighter fluid out
to the kitchen door and lit it, using it as a wick to start the
fire (R1362).

The State based its theory of the "trail"
of flammable |iquid on a hypothetical question
put to Det. WIlliamMers: "As a hypot heti cal,
assune that a trail of flammable liquid was
poured in this area toward the kitchen door-
way, flammable is poured, a trail of it in
this area toward the kitchen doorway and then
ignited. Wuld the fire danage you observed
to the handle of the weedeater be consistent
wi th that happening"” (p. 257). Although there
was no evidence to support the "facts" con-
tained in the hypothetical, the State was

12



(R1362- 64)

allowed to argue the evidence did exist and
was presented to the jury.

The State argued at trial that the weed-
eater was nelted in the "trail" of flamuable
l[iquid despite Det. Mers' report that the
weedeater was not in that |ocation at the tinme
of the fire: "The location of this weedeater
was right in the wal k path and appeared to be
in an unusual type position and also with the
melting on the weedeater, it did not appear
that it was in this location at the tine of
the fire as there was no fire found in this
area." (Report, HCSO Det. Mers, July 22,
1983, p. 3 of 5.) Thus the State relied in
its hypothetical wupon information which he
knew to be totally false and utterly unsub-
stantiated. Again, the evidence of the pro-
pane gas explosion and fire, known only to the
State, was solely in the State's possession
and never disclosed to trial defense counsel.

It was the State's unrebutted theory that
sone person set the fire and that the accel er-
ant used was gasoline. The State was able to
argue this theory with inpunity because the
evi dence of an accidental propane gas expl o-
sion and fire were securely in the State's
possessi on and not shown to defense counsel.
The phot ograph of the breaker box with several
circuits tripped, and the contact sheet with
the photo of the nearby gas tank, evidence
whi ch woul d have shown an alternative cause of
the fire and injuries to the wonen, never |eft
the possession of the State. Wthout this
i nval uabl e excul patory evi dence, the Def endant
was |eft as the only possible agency for both
the fire and the injuries to the wonen.

Caim IV (Newy Discovered Evidence, and Constitutionally

Unreliable I nposition of the Death Penalty):

the 1983 tri al

penalty retrial, the defense attorneys, who were not involved

exi sted which were never introduced into evidence:
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When the undersigned sought to obtain those
phot ographs, the State al so produced a box of
phot ogr aphs and proof sheets which had admt-
tedly "never been seen by anyone" other than

the State. It is the last group of photo-
graphs that provided the newy di scovered evi -
dence that mandates a new trial -- evidence

that has been in the State's possession for 8

years and has only recently surfaced despite

demand by trial and post conviction counsel.
(R1368)

This newy discovered evidence enabled defense counsel to
consult with an arson expert and develop a viable alternative
t heory of what happened in the garage of the Way honme on July 11,
1983. The undi scl osed phot ographs show ng an el ectrical breaker
box with four or five tripped circuits, in close proximty to a
propane gas tank, strongly suggested that an accidental propane
expl osi on occurred which nortally wounded both wonmen in the garage
and set off a secondary gasoline fire (RL368-69).

Def ense counsel asserts in paragraphs 9 and 10 that the newy
di scovered evidence "supports what M. WAy has contended for 8
years -- that he did not kill his wi fe and daughter”, and that "had
t he physical evidence in the garage not been destroyed and had the
phot ogr aphs not been hidden there is no question that the State's
entire circunstantial case would have been refuted and the result
of the Defendant's trial would have been different” (RL1369). In
par agr aph 15, counsel asserts that the newy discovered evidence,
when viewed in conjunction with the Brady violation and the defi -

cient performance of trial counsel, undermnes the reliability of
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Way' s conviction and death sentence; therefore, the conviction and
sent ence cannot withstand the requirenents of due process under the
8th and 14th anmendnments (R1372).

CaimV (Il neffective Assi stance of Counsel): The undi scl osed

phot ogr aphs, and the newy di scovered evi dence obtained after the
phot ogr aphs were bel atedly furni shed, denonstrated a strong |ike-
lihood that the fire occurred as a result of an accidental propane
expl osion triggered by an electrical failure, and thus establish an
addi tional ground for the claimthat Way did not receive effective
assi stance of counsel in his 1983 trial (R1l373-74). This claimof
i neffectiveness, occasi oned by the suppression of excul patory evi -
dence, "[was] not known to M. WAy or to his post-conviction coun-
sel nor could [it] have been known when the initial 3.850 notion
was filed due to the continuing failure on the part of the State to
respond fully to the demands of post-conviction counsel under
Florida's public records | aw' (R1348).

I n paragraphs 3 and 6 of the notion, defense counsel asserts:

No attenpt was ever nade [by trial counsel] to
chal | enge the opinions of Fire Marshall Marti -
nez and Detective Myers as to the incendiary
nature of the fire. Their opinions were
apparently accepted at face val ue by everyone
involved in this case and were, at no tine,
guestioned. Because everyone assunmed the fire
was a gasoline fire, they also assuned that
Dr. Diggs' opinionrelating to injuries caused
by blunt trauma from hamrers or other instru-
ments was |i kew se unassailable. If those two
prem ses are accepted w thout question, then
it appears to be inpossible that Carol and
Adri enne Way di ed accidental deaths or at the
hands of each other. That | eaves only one
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| ogi cal possibility --- the only adult in the
house nmust have done it. The only adult pre-
sent of course was Fred Way. The newy dis-
covered evi dence, however, clearly rebuts al
of the State's theories and makes it appear
probabl e that no nmurder or arson was commtted
by Fred Way or anyone else. Trial counsel,
by failing to insist that the scene be nain-
tained as it was at the tine of the fire, by
failing to retain an experienced expert, by
failing to insist that the expert follow all
recogni zed steps in conducting a thorough
arson investigation, by failing to insist that
all physical evidence, including the propane
tank, be retained for exam nation and testing,
and by failing to thoroughly expl ore and ques-
tion the foundation of the State's theory was
i neffective. :

In this entirely circunstantial case it was
essential to effectively rebut the State's
t heory of prosecution. The closeness of the
case, based as it was upon factual inaccura-
cies and fal se prem ses, was denonstrated by
the fact that the jury was out for over 12
hours and was, at one point, deadl ocked. The
jury's recommendati on of death was by the nar-
rowest of margins --- 7 to 5. Under the cir-
cunst ances, the prejudice to Defendant occa-
sioned by ineffective assi stance of counsel is
cl ear: But for any one of the instances of
i neffectiveness cited above there is substan-
tial probability that the outcome of the
gui l t-innocence phase of M. Way's capital
trial would have been different.

( RL376)

B. The Sunmmary Denial of the 3.850 Mtion

At the conclusion of the May 24, 1991 hearing, when defense
counsel advised Judge Lazzara that information had conme to his
attenti on which would necessitate the filing of a post-conviction
moti on, and di scussed with himin canera what the factual basis of

the noti on woul d be (R1060-70), the judge initially indicated that
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unl ess he found that the notion was tinme-barred, the allegations
appeared to be sufficient to warrant an evidentiary hearing (RL071
1074, 1091, 1095-96). Judge Lazzara stated, "The i ssue i s whet her or
not it is procedurally barred" (RL071); and "Because | don't know,
based on ny know edge of the record in this case, how |l could deny
it, nunber one, on the basis that its factually insufficient and,
nunmber two, that the record conclusively refutes the all egations”
(R1091).

The day after the notion was filed, a hearing was held to
determ ne whether the judge would grant an evidentiary hearing
(R1110). The prosecutor, M. Benito, disputed the claimthat he
had wi thhel d excul patory evidence (R1114-16). He contended that
t he phot ographs depicting the electrical breaker box and the pro-
pane gas tank were taken by an insurance investigator, Henry
Regal ado, who went to the scene of the fire the day after it occur-
red, acconpanied by WlliamMartinez of the Fire Marshall's office
(R1116). The prosecutor argued:

| believe those are his [Regal ado' s] phot o-
graphs because he was working for the insur-
ance conpany. He then did a confidential
report. Al right, and in this report are
sone of the photographs that should be in that
box m nmeographed in his report. Okay?

This report was given to M. Rankin [Way's
trial counsel] at the tine he was investigat-
ing this case. He took Regal ado' s deposition.
CCR had the deposition, they should have had
the report because it's in Rankin's file and
it's clear in the deposition he's asking

Regal ado questi ons regardi ng his report, which
woul d i ndi cate he woul d have seen t hose phot o-
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graphs. M recollection is Rankin had those
phot ogr aphs.

When these two guys O Connor and All dredge
cone into nmy office two weeks ago asking for
the rest of the photographs, ny recollection
is | got that box and all the other photo-
graphs out of a big box fromFred Way's case,
which | had given to CCR initially. Al
right, they're claimng that | told them in
this nmotion, that these have been in ny pos-
session and no one el se has seen them

MS. McKI NLEY [ Def ense counsel ]: Your Honor

MR. BENITO That's on page eight of the
motion. That is a clear lie, Judge.

Can you imagine that scenario? These two
guys walk into ny office, | get a box of
phot ographs and tell M. Alldredge, "Here,
|'ve been saving these for years, just for
you, M. Alldredge, they' ve been intentionally
been hidden by me in ny office.”

So ny recollection is that box was in the
box of Fred Way stuff. Those phot ographs were
in the box of Fred Way stuff. (R1116-18)

(R1116- 18)

Def ense counsel countered that this was a factual dispute
whi ch needed to be resolved at an evidentiary hearing (R1128-29).
She characterized the prosecutor's denial that he wi t hhel d evi dence
as "testinony" on the disputed issue; and asserted that both M.
Ranki n and the people at CCR had stated that they had never seen
t hese phot ographs (R1128-29).

The deposition of Henry Regal ado taken October 18, 1983, and
Regal ado's fire anal ysis report nade for Systens Engi neering Asso-
ciates and the Kenper G oup, were introduced as Court's Exhibits 4

and 5 (R1135-37,1386). [The deposition contains no nention of an
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el ectrical breaker box or a propane gas tank. The report contains
a nunber of photographs, but none depicting an el ectrical box or
propane tank. The report states, at p.2, "Photographs were also
taken by M. Regal ado, sone of which are included in this report,
with the remainder being on file at the SEA - Tanpa, Florida,
facility"].

Judge Lazzara then announced that he would sunmarily deny the
nmotion for post-conviction relief without an evidentiary hearing

(R1137-46, 1148, 1385- 86) . Gting Young v. State, 569 So. 2d 785

(Fla. 2d DCA 1990), the judge found that the record concl usively
refuted appellant's clains (R1138). Relying on the transcripts of
the original 1983 trial,® and the photographs introduced at the
trial, Judge Lazzara essentially concluded that (notw thstanding
the allegation in the notion that "prelimnary discussions with a
forensi c pat hol ogi st suggest that the [wonen's head] injuries are
not inconsistent wwth those resulting froman expl osion where the
bodi es are hurl ed agai nst objects", R1138-39,1354), the injuries
could not possibly have occurred as a result of a propane gas
expl osion as alleged (R1138-44).

Def ense counsel noved for rehearing of the denial of the
noti on, contendi ng that the court erred in allow ng Assistant State

Attorney Benito to testify and deny the facts alleged in the

6 Judge Lazzara relied specifically on the testinmony of the
state's pathol ogist, Dr. Diggs, and its bl oodstain pattern anal yst
Larry Bedore, as well as that of a pathologist called by the
defense, Dr. G bson (R1440-44).

19



notion, while at the sane tine denyi ng appellant "a full evidenti a-
ry hearing where testinony could be presented by both sides on the
factual dispute" regarding the disclosure or non-disclosure of the
phot ographs (R1381-82). The defense al so contended that the court
erred inrelying on the evidence at the original trial to conclude
that the clai mof innocence -- based on the bel atedly di scl osed and
new y di scovered evidence -- was unfounded, "when the only issue
before [the] court was whet her Defendant's notion, onits face, was
legally sufficient to raise factual disputes requiring an eviden-
tiary hearing"(R1382). On June 7, 1991, the trial court reserved
ruling on the notion for rehearing, and stated that he had not con-
sidered any representations of counsel, nor did he rule that the
notion was legally insufficient." "[My position was that under the
Young opinion, that was cited out of the Second District, the
record conclusively refuted the allegations" (R1163). After Judge
Buckl ew sentenced appellant to death on August 22, 1991, Judge
Lazzara deni ed rehearing on the 3.850 notion (R1493).

C. Penalty Phase - Pre-trial

During a hearing on March 4, 1991, Assistant State Attorney
Benito stated:

This may turn out to be a long case on ny
side. The State's argunent was he killed his
wi fe in anger and then he called his daughter
out to the garage and beat her to death and
set her on fire to cover up the nurder of his
w fe.

| can't bring that up to the jury and argue
to the jury in second phase if | just put on
the medical examner. |'mtalking about hav-
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ing to call these wi tnesses again who are nuch
older and may get to a full blown out trial to
establish to the jury what | think happened
during the case.

(R926)
When defense counsel thereupon indicated that she too would
need to be prepared to re-try the case, M. Benito replied, "W

can't because that's totally irrelevant” (R927). Defense counse

replied:

Well, the State is saying we can't retry
it, but they are going to be able to retry
this and we're not going to be able to rebut
it which violates every constitutional right
this man has as far as a fair trial

(R927)

During a subsequent hearing on May 6, 1991, the prosecutor
expressed the opinion that he could -- if he wanted to -- read the
entire transcript of the 1983 guilt/innocence trial to the resen-
tencing jury (R959). [ See R925-29, 938-40,978-88; discussion
regardi ng the scope of the evidence which could be presented in the
de novo penalty trial].

D. Penalty Phase - State's Case

Randal | Hierlneier was driving on Jackson Springs Road on the
nmorni ng of July 11, 1983, when he saw snoke com ng fromthe eaves
around the garage of a residence (R314-315). He pulled into the
driveway. A man, whom Hierlneier identified as appellant, was
hol di ng a garden hose, spraying water on a car inside the garage

(R315-16). The left garage door was closed, while the door on the
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right was open 5 or 6 feet, and snoke was com ng out (R316-17).
Hi erl nmei er asked appellant if the house was on fire, and he said
yes (R317). He asked if there was anyone inside the house, and
appel l ant did not respond. The third tinme H erl neier asked, appel -
| ant answered that there was no one inside the house (R318-19).
Hierlnmeier, who was getting a little aggravated at this point,
asked twice if there was anyone inside the garage, and got no re-
sponse (R319). Next he heard a | oud screamcom ng fromthe garage
(R319). He said, "Wio the hell is inside the garage?", and appel -
| ant said "My daughter is in the garage" (R320). Hierlneier grab-
bed the hose from appellant and began spraying him off (R320).
Wil e spraying, he kept repeating the question "Wwere is she
| ocated i n the garage?", and never got a response (R320-21). Dur-
ing this tinme, Herlneier heard three of four nore screans (R321).
He told appellant to go in the garage and get her. Appellant ran
inside to near the back door of the car; then turned around and
came out (R321).

The intensity of the fire was increasing at that point, so
that you couldn't even stand near the garage door (R322,329).
Hi erlnmeier got lowto the ground, and bel ow the thick snoke, could
see a person next to the vehicle, who was "totally engulfed in
flames and was trying to get up, seened to ne on all fours, to
crawl out" (R322-23). The fire departnent eventually arrived and

put out the fire. (R323,331).
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On cross, Herlneier testified that he did not know appel | ant.
| f appellant is deaf or partially deaf, Herlneier did not know
that (R327).

Detective WIlliamDavis of the Hi |l sborough County Sheriff's
office went to the Way residence on July 20, 1983 to execute a
search warrant (R341-42). He found a claw hammer on the ot her side
of the backyard fence (R343-45). According to Davis, a crinme scene
t echni ci an naned Larry Bedore swabbed t he hanmer and did a presunp-
tive test for blood (R346). There were positive results for bl ood
(R346).

Dr. Charles Diggs, Deputy Associate Mdical Exam ner for
Hi | | sborough County went to the residence on the day of the fire
(R372). Both bodies had been burned (R373). In an autopsy con-
ducted the sane day, Dr. Diggs determ ned that the deaths of both
Carol Way and Adri enne WAy were caused by blunt trauma of the head
and total body burns (R377-78). Carol had sustained twelve head
wounds, causing a skull fracture (R377-78). The injuries were con-
sistent with having been inflicted by a hammer (R378). There were
two injuries, one above the other, on the left side of Adrienne's
head (R378-79). The top wound was a |l aceration about 1 1/2 inches
in length; the other wound was a depressed skull fracture (R379).
This injury was al so consistent wwth a hanmer blow, or a blow from
any protruding blunt object (R380, 386, 392).

Fromt he presence of soot carbon particles in the trachea, Dr.
Di ggs concl uded that both wonen were alive at the tinme of the fire
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(R380). On cross, he stated that the depressed skull fracture sus-
tained by Adrienne would have been, in itself, a fatal wound, and
woul d have incapacitated her and caused her to | ose consci ousness
al nost immedi ately (R384-85). Involuntary activity, such as shal -
| ow breathing, could have continued for a short period of tine
(R385-86) . On re-direct, when the prosecutor asked whether
Adri enne could have "noved a little bit" after sustaining the skul
fracture, Dr. Diggs replied that generally that type of injury wll
drop you pretty much where you are, but it was possible she could
have noved her arns up in reaction to the heat (R401). Not all of
the burns on Adrienne's body were third degree burns; sone were
first degree (superficial reddening simlar to a sunburn) and sone
wer e second degree (R381-82).

Dr. Diggs testified that the two head injuries to Adrienne
coul d possi bly have occurred sinultaneously, but were nore consis-
tent with two separate blows (R390-92). Sinmlarly, he acknow edged
that there was no way to tell, strictly froman autopsy standpoi nt,
whet her Carol Way's injuries occurred all at the sane tine or
sequentially (R397). He stated that it was possible, though not
probabl e, that they occurred froma single inpact, but were nore
consistent with separate blows (R398). The trial court sustained
the prosecutor's objection to defense counsel's cross-exam nation
as to whether Dr. Diggs had ever exam ned anyone who died as a

result of a propane expl osion (R399-400).
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Detective Roslyn Croll of the Hillsborough County Sheriff's
office went to the Way residence after the fire was extinguished
(R407-08) . She observed the bodies of Adrienne closest to the
vehicle, and Carol toward the wall (R408). She testified that an
arson investigation was conducted by Detective Bill Myers and
State Fire Marshall Bill Martinez, and they reached t he concl usi ons
"that the fire was intentionally set, and gasoline was used to
start the fire" (R409). Detective Croll also becane aware that an
FDLE chem st, Ismail Mam, tested the clothing of the wonen and
found conmponents of gasoline (R410). The Sheriff's office began a
hom ci de i nvestigation (R410). Appellant's son told the detectives
that during the clean-up of the garage he observed his father pick
up a hamer, walk to the back of the residence, and throw it over
the fence into a swanpy area (R410-11). Appellant was arrested on
July 13, 1983, and was subsequently convicted by a jury of second
degree nurder of his wife, first degree nurder of his daughter, and
arson (R411-12).

The trial judge sustained the prosecutor's objection to
def ense counsel's attenpt to cross-exam ne Detective Croll regard-
i ng what was done in the arson investigation (R420, see R414-29).
Def ense counsel contended that Fla. Stat. 8§ 921.141 all ows hearsay
evi dence to be introduced in a death penalty proceeding only if the
defendant is afforded a fair opportunity to rebut it (R415, 422);
that the state opened the door to the proffered cross-exam nation
by putting on hearsay testinmony concerning the results of the arson
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i nvestigation (R419, 423); that the cross-exam nation was rel evant
to chall enge the aggravating circunstance that the capital crinme
was commtted in the course of an arson (R425-26); and that the
refusal to allow the proffered cross-exam nation viol ated appel -
lant's constitutional right of confrontation (R417, 423). The
trial judge, however, agreed with the prosecutor that the proffered
questions were irrelevant to the penalty deci sion because t hey went
to the issue of guilt or innocence (R417, 419, 426-30).

E. Penalty Phase - The Proffered Defense Testinpbny of
of Craig Tanner and Dr. John Feeqgel

The defense sought to present to the jury the testinony of
Craig Tanner, a fire and arson investigator, and Dr. John Feegel,
a forensi c pathol ogi st and fornmer nedi cal exam ner of Hill sborough
County, for the purpose of rebutting the state's evidence and
chal | engi ng the arson and HAC aggravati ng circunstances (R430, 448-
49, 506-07,669-70). The trial court ruled their testinony i nadm s-
sible "based on ny belief that it goes to the guilt or innocence of
M. Way as to the arson, rather than to any mtigating circum
stances" (R449, see R431,507,601-02, 663, 670). Def ense counsel
argued that the exclusion of the proffered testinony violated
appellant's right to a fair trial under the state and federal con-
stitutions (R507).

Def ense counsel proffered that Dr. Feegel would testify that
in his opinion the burn injuries suffered by both Adrienne and

Carol Way were consistent with burns from a gas vapor expl osion,
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and inconsistent with gasoline being poured on the bodies (R448).
Dr. Feegel would also testify that the injuries to both wonmen were
consistent with those which could have occurred in a propane gas
explosion (R448). [Both the trial judge and the prosecutor agreed
that this was a sufficient proffer to preserve the record (R448-
49)].

In the jury's absence, Craig Tanner testified that for the
| ast five years he has been enpl oyed as a fire and arson i nvesti ga-
tor for National Casualty and Fire Adjustors. Hs job "is to
determ ne the cause and origin of fires and to determ ne whether
they are accidents or incendiary in nature" (R450-51). He has
t horoughly investigated 300-350 fires, he is a nenber of several
pr of essi onal associ ations, and he has been qualified as an expert
witness in state and federal courts (R451-52).

In the spring of 1991, Tanner was asked to exam ne the pro-
perty at 8030 Jackson Springs Road (the former WAy residence), and
was supplied with approximately 200 photographs, as well as the
testinony, depositions, and reports of both investigators who
exam ned the fire scene in 1983 (R452-53). Tanner conducted sone
tests at the scene and in the |aboratory (R453). Based on his
research, it was Tanner's opinion that a propane gas expl osi on t ook
pl ace in the Way garage (R453-54,484), and that the gasoline fire
was of secondary origin (R454, 456-57, 460-62, 472-73).

Tanner reviewed photographs show ng a propane tank near the
east wall of the garage, just beneath the electrical service en-
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trance box (R455,469,478). The propane tank had aerosol cans on
bot h sides; these had ruptured and expelled their contents (R455).
This, and the fact that the tank showed di scol orati on of the netal
and deterioration of the paint, indicated that there was extrene
heat at the propane tank (R456). Defense Exhibit 13 was a photo of
the el ectrical breaker box (R458). Tanner had reviewed the testi -
nmony of the prosecution's fire investigators Meyers and Martinez,
who had concl uded that none of the breakers had been tripped and
that there was no electrical fire (R458) (see OR679-80, 711). Tanner
testified that, to the contrary, the photo showed "at |east four
single pole breakers that have been tripped" (R458, see R487).
They coul d not have been placed in this position manual ly (R458-9),
nor could they have been in this position as a result of heat in
t he garage (R488-89). Defense counsel asked:
Is it your opinion that those switches were

placed in the position where they were [be-
cause] of a electrical mal function?

MR. TANNER That's the only way. There's
a second way, by renoving the breaker, drill-
ing a hole in the sides, and physically trip-
ping the | ever that goes up.

But the breaker cannot be placed in this
position even if sonmeone would have touched
this panel prior to the tine this was taken.

There's no way the breakers coul d have been
put in that position. |It's physically inpos-
sible. It has to be done by over currents.

( R459)
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Tanner vehenently disagreed with the prosecutor's suggestion
on cross that these el ectrical boxes are designed to automatically
short when confronted with heat (R488-489). This, Tanner expl ai ned
was "totally erroneous” (R488); because the circuit breakers are
"current sensitive," not "tenperature sensitive," and they had to
have been overheated by the current running through themin order
to be in the position shown in the photograph (R488-89).

In investigating the cause of the fire in the Way garage,
Tanner performed tests denonstrating how propane gas can be ignited
by an electrical spark fromtypi cal househol d equi pnment (R457, 467-
68). This is also well docunented in fire reference manual s (R457,
468) . According to Tanner, every one of the tripped circuit
breakers was capabl e of sparking (R478).

One of the main reasons why Tanner determ ned that the fire in
the Way garage was a propane fire was the fact that it was a "high
fire"; the photographs consistently show a great deal of burn
damage to obj ects wai st high or above t hroughout the entire garage,
and little or no danage to objects | ower down ( R454-55, 460, 466, 469-
84). A high fire is nore consistent wwth a propane fire than a
gasoline fire (R466, 470, 477479,484); "[i]f it was gasoline it would
be ow' (R477). Gasoline vapors are three tines heavier than pro-
pane, which is why propane vapors are nore likely to be found high
than | ow (R470).

Mor eover, according to Tanner, the photographs showed a pat-
tern inconsistent with the theory that gasoline was poured either
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directly on the wonen, or on the concrete floor of the garage
(R460, 476, 480,501). He testified that the prosecutor's hypothesis
that appellant made a trail of charcoal lighter fluid and used it
as a wick to ignite the fire was an inpossibility (R464, 466)
Ker osene, the maj or conponent of charcoal lighter, is a conbustible
material but not a flammable material (R464). Tanner perforned
tests in that area of the garage in which he attenpted to ignite
t he kerosene with matches, and confirnmed that "[i]t cannot be done"
(R464). "Inthe [fire investigation] manual they suggested it can-
not even be done with a bloworch"” (R464)

A weedeater with a nmetal handle was found after the fire on
the floor of the garage (R465). Tanner testified that the prosecu-
tor's hypothesis that the weedeater was burned because it was in
the path or trail of charcoal lighter was inpossible (R466):

First of all, you can't ignite the charcoal
lighter, okay? So, therefore, it can't be
used to trail across the handl e of the weed-
eat er.

Secondly, it would have left markings on
t he concrete.

Thirdly, the weedeater is approxi mately at
this height at floor |evel and you see every-
thing else in the garage nelting.

(R466)

Tanner's opinion was that the weedeater was in an upright
position at the tinme of the fire; that the handl e sustained burn
damage (at about the sane |evel of height as the other objects in
t he garage whi ch were burned) fromthe heat fromthe propane gases;

and sonetinme during the extinguishnent of the fire the weedeater
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fell (R466-67,476,483). That woul d be consistent with the pattern
of burning found in the rest of the garage (R476,483). "There's no
reason to believe that the weedeater was not standing up. W know
it wasn't trailed across, because the concrete below is clean”
(R476, see R465).

Tanner testified that the gasoline fire was of secondary ori -
gin (R454,459). He explained that propane produces an extrenely
high tenperature and wll ignite any flammable or conbustible
materials which it cones across (R459-60). Wen you have an over-
rich mxture (beyond the 9.6 upper limt of propane) the propane
itself will tend to ignite these materials (R460). "The phot o-
graphs show that. . .that has happened" (R460).

There were about two inches of gasoline left in the bottom of
the can (R460,473). Tanner expl ai ned:

[ T] he gasoline can, when heated, would
reach a boiling tenperature and it woul d spew
fromit.

A good anal ogy woul d be a car fire. Wen a
car is set on fire and the tank is not rup-
tured, it wll, withinthe collision let's say
or if there's not a collision, it's very un-

likely, by design, that the gas tank itself
w || expl ode.

VWiile the cap will blow off and wll spew
the gasoline out for sone distance, and that
gasoline wll burn, the gasoline inside the
tank will not burn because it's too rich,
okay?

[t's not withinit's flammable [imts.

( R460)
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This, Tanner stated, would account for the gas funmes which
were detected in the garage, and for the conponents of gasoline
found by the FDLE chem st on the wonen's clothing (R461, 463).

The only part of the garage where | ow burning was evi dent was
the exact | ocation where the gas can itself was stored (R455,473).
The photograph of that area "depicts certainly a gasoline spew ng-
type effect fromthe can that was sitting there" (R473). Converse-
Iy, the various phot ographs show a pattern "very nuch i nconsi st ent
with any type of liquid pour pattern you would find with gasoline"
(R460) .

There was gl ass mssing fromthe back garage door, and gl ass
was found 14 to 18 feet fromthe rear of the door (R457,484-85).
The state's fire investigator, Martinez, in his 1983 report, had
"rul ed out an expl osion, because he stated that the glass pieces
were too large to be involved in an expl osi on" (R485). Tanner tes-
tified that, in his opinion, the glass fragnents were consi stent
with a propane explosion (R457), and that he has seen sanpl es of
gl ass fragnents docunented in explosions which were nuch |arger
t han those found behind the Way garage (R485). As further support
for his conclusion, Tanner noted that the pieces of glass found at
a di stance fromthe door were clear, while the pieces closer to the
door were visibly snoke-sooted (R457,485). This indicates that the
near by (snoke-sooted) glass was in place during the fire, while the
farther away pi eces of glass were not (R485). Asked whet her a pro-
pane expl osion could be of sufficient force to topple over a human
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being, Tanner replied that it could; "About the sanme anount of
force that it would take to bl ow out a wi ndow' (R461-62).

F. Penalty Phase - Def ense Wtnesses

After the trial court refused to allow the jury to hear the
testinony of Craig Tanner and Dr. Feegel (R502,506-07), the defense
call ed seven of appellant's colleagues at the Federal Aviation
Adm nistration, and nine nenbers of his famly.’ Dr. Sidney
Merin, a clinical psychol ogi st and neuropsychol ogi st, and Francis
Scott Smth, an audi ol ogi st and speech/| anguage pat hol ogi st, al so
testified for the defense. |In addition, appellant described his
Iife and background to the jury. He also testified that he did not
kill his wife or his daughter, and did not start a fire (R705). He

has mai ntai ned his i nnocence fromthe first day, and throughout his

ei ght years of inprisonnment, and "I'll say it until the day | die,
| did not commt this crinme" (R705). "And | believe sone day al
the information will cone out and all the evidence will come out

and it wll be proven" (R705).
The uncontradi ct ed evi dence est abl i shed t hat appel | ant was t he
last born child of a close but not very prosperous famly in

Savannah, Georgia in 1945 (R674-75,721,749,752). Hi s father, then

" The FAA witnesses were engi neers Raynond Shipley, WIIliam
Batte, Freddie Massey, Joseph Dunville, Charles Spresser, WIIiam
Frank Duggan, and el ectronics technician Hans Schel |l enberg. The
famly nmenbers were his sisters Sarah Magrath, Lois Hackle, and
Evel yn Vy; his brother James Way; his brother-in-|lawLavon Hackl e,
his stepsister Juanita Denmar; his nieces Sherry Wl son and Sandra
Hunter; and his nephew Leel and Powel | .
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enpl oyed as a m | knan, di ed suddenly on appellant's el eventh birth-
day (R675-76, 721,739, 749, 752). The famly's financial situation
wor sened, and appellant had to work after school, on weekends, and
in the summers to help his nother out (R677,721-24, 730, 738-39, 744,
749, 757,764). He was always a hard worker (R730), but still found
tinme to play high school football and other sports (R676,764).
Fam |y nenbers descri bed himas a youth as respectful, dependabl e,
hel pful, well-mannered, even-tenpered, gentle, and honest (R723,
730, 744,749, 757,764, 767). His slightly younger nieces and nephew
considered hima big brother and protector, who took care of them
hel ped themin energencies, and taught themto drive (R728-30, 734,
765) .

Upon hi s hi gh school graduation, appellant joined the U S. Air
For ce. He conpleted four years of active duty, followed by six
years in the reserves, and received an honorabl e di scharge (R678-
84,1581-85). He nmarried Carol while in the Air Force; three child-
ren -- Adrienne, Fred Jr., and Tiffany -- were born in 1968, 1969,
and 1971 (R684).

Wiile in the Air Force and consistently thereafter, appellant
furthered his education in the fields of electronics and engi neer -
ing. By attending school at night, and later through work study
prograns (when he was with the FAA), he was able after many years
of study to conplete all but a few of the requirenents for a col -

| ege degree in engineering. He passed an equival ency exam nati on,
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and was |licensed as an electrical engineer in Georgia and by the
federal governnent (R548, 551, 582, 587-88, 682, 685-92).

After several jobs, appellant was able to secure a position as
an engi neer wwth the Federal Aviation Adm nistration. Starting as
a technician, he rapidly won the respect and adm ration of his col -
| eagues and superiors. Through hard work he was able to steadily
advance in a demanding career until he had becone one of the pre-
mer experts in the agency inthe field of air traffic control sys-
tens.® H's duties included the installation, naintenance, and
repair of conplicated air traffic control and instrunment |anding
systens in airports and FAA facilities throughout the Southeast.
Appellant's efforts in this high pressure occupation ensured the
safety of thousands of airline passengers daily; as one wtness
bluntly put it, if the instrunent | anding systens mal function, "the
aircraft crashes" (R542). Appellant's expertise was such that he
was made a nmenber and an organizer of an elite team of trouble-
shooters known as the "Tiger Teant, which was responsible for

assisting local technicians throughout the region with their in-

8 The head of the Tanpa regional office characterized
appel l ant as an outstandi ng enpl oyee, very well qualified techni-
cally and worked well wth other people (Duggan, R589-90, 593).
Appel lant's coll eagues in the Atlanta and Tanpa offices descri bed
him as an expert in his field, "skilled, hard worker, thorough
conplete" (Shipley, R536); a very hard worker, conscientious and
very know edgeable, wth exceptional ratings from supervisors
(Batte, R543,546); an excellent worker with a human approach, and
an expert in his field (Dunville, R563,565); an expert, who was
pl easant, factual, and easy to work wth (Schellenberg, R572-
73,575). Appel  ant was soneone others would turn to to solve
probl ens, and he was always willing to help (R538-39, 565-66, 583).
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stal l ati on or mai ntenance probl ens. Appellant was al so frequently
sent to Central America, especially Honduras, to provide requested
expert assi stance. (See R533-38, 541-45, 552-54, 563- 66, 572- 76, 578- 83,
586- 93, 692- 93, 697- 700) .

Wil e appellant worked hard and traveled often, evidence
showed t hat he spent whatever spare tine he had with his famly --
vacationing together, taking his son on business trips, attending
famly reunions and sporting events (R566,695-96, 725, 731- 32, 735-
36, 746, 760, 767) .

Dr. Sidney Merin, a clinical psychol ogi st and neuropsychol o-
gist, testified that appellant suffers frombrain damge or inpair-
ment on the right side, a condition nost |ikely congenital or the
result of an injury at an early age (R632-43). This affects his
ability to express enotion (R634-36). He is not nentally or psy-
chologically ill (R627). His intelligence is average or slightly
hi gher (R629,633). Dr. Merin described his personality traits as
restrained and serious; shy but basically friendly and agreeabl e;
a person who prefers cooperativeness, as opposed to being critical
or intolerant (R630). Appellant was able to overcone his dual han-
di caps of brain and hearing inpairnent, and to succeed in the field
of engineering (which primarily involves left side brain functions
such as logic) only through extrene diligence and struggle (R632,
636, 638-41). In effect, he has had to "overlearn" everything he
has done (R639). Appellant's educational and professi onal achieve-
ments required "an enornous anount of notivation, a drive to learn
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sonet hing"; a great expenditure of tinme, effort, and energy (R639-
40) .

Audi ol ogi st and speech/| anguage pathologist Francis Scott
Smth testified that appellant has long suffered from a severe
hearing inpairnment. [According to appellant, the problem was de-
tected when he was in the Air Force, and worsened after severa
operations while in the service (R680-82)]. By 1983 (when the fire
and the events described by Randall Hierlneier occurred), he was
totally deaf in his left ear and al so had significant hearing | oss
in his right ear. This would interfere with his hearing certain
speech sounds. Hs ability to understand speech woul d decrease
mar kedly in stressful situations (R789-97, see R642-45).

Finally, the evidence showed that appellant, during his nore
t han seven years of inprisonnent after his 1983 conviction, has not
recei ved a single disciplinary report, and has consistently receiv-

ed the highest daily rating of his behavior (R594-96,1578-79).
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SUMVARY OF THE ARGUMENT

The trial court erred in summarily denying appellant's notion
for post-conviction relief, because the allegations were not con-

clusively refuted by the record. Young v. State, 569 So. 2d 785

(Fla. 2d DCA 1990), relied on by the trial court, is conpletely
di stingui shabl e because (1) the instant case, unlike Young, invol -
ves a Brady violation which inpeded cross-exam nation of the
state's arson experts and pathol ogi st, and prevented the devel op-
ment of a viable theory of defense; (2) the new evidence offered by
Young was inconsistent with the trial testinony of his own expert
w tness; and (3) Young had repeatedly admtted his guilt (while
appel  ant has consistently mai ntained his i nnocence). Appellant's
clainms are legally sufficient to require an evidentiary hearing,
and they are not procedurally barred [Issue I|].

The exclusion of the proffered testinony of Craig Tanner and
Dr. John Feegel (along with the limtation of cross-exam nation of
state witnesses Diggs and Croll) was reversible error of constitu-
tional dinension because (1) the evidence was relevant to the
nature and circunstances of the offense; (2) it was relevant to
chal l enge the aggravating circunstances that the capital felony
occurred in the comm ssion of an arson, and that it was especially
hei nous, atrocious, or cruel; (3) the state opened the door by
i ntroduci ng hearsay testinony concerning the findings of its fire

and arson investigators, and (4) a death penalty proceedi ng vio-
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| ates the defendant's state and federal constitutional rights to
due process of law, to a fair trial, of confrontation of adverse
W t nesses, to present a defense, and toreliability in capital sen-
tencing, when a penalty jury, different fromthe one which heard
the guilt phase evidence, is allowed to hear only the state's ver-
sion of the circunstances of the offense. [lIssue IIl].

The trial court's instruction on, and finding of, the aggra-
vating factor that the capital felony occurred in the comm ssion of
an arson cannot constitutionally be upheld, because appellant was
unfairly precluded fromrefuting it [Issue IV]. The instruction
and finding on the prior violent felony aggravator, based solely on
t he cont enpor aneous convi cti on of second degree nurder, was i npro-
per because the | egislature never intended this factor to apply to
crimes which occurred during the sane epi sode as the capital fel ony
[Issue V]. The "especially heinous, atrocious, or cruel" aggravat -
ing factor was not proven beyond a reasonabl e doubt, where there
was no evidence of intent to torture, and where (according to the
prosecutor's hypothesis) appellant thought the victins were dead
when he set fire to the garage [Issue VI]. The "cold, cal cul ated,
and preneditated" aggravator (which the trial court did not rely
on, but which she concl uded was supported by the evidence) cannot
be consi dered on proportionality review, because (again, taking the
evidence in the light nost favorable to the state) this was a
donestic confrontation situation, where the first killing was
unpreneditated (as evidenced by the second degree nurder convic-
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tion) and the preneditation in the second killing, which occurred
monments | ater, was of very short duration and under extrene stress.
There was no "careful plan or prearranged design" as required by

Rogers v. State, 511 So. 2d 526 (Fla. 1987) [lIssue VII]. For these

reasons, and because appel l ant has no prior history of violence or
crimnal activity, and because there are substantial nonstatutory
mtigating circunstances, the death penalty is not proportionally
warranted and his sentence should be reduced to |life inprisonnent

[Issue | X].
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ARGUMENT

| SSUE |

THE TRIAL COURT ERRED | N DENYI NG
APPELLANT' S MOTI ON FOR POST- CONVI C-
TION RELI EF W THOUT AN EVI DENTI ARY
HEARI NG

A. | nt roducti on

The state's evidence in appellant's 1983 trial was entirely
circunstantial. The jury was out for over twelve hours and was, at
one point, deadl ocked (OR1585). The jury recommended the death
penalty by the narrowest margin, 7-5. In the 1991 penalty tria
(on resentencing) the vote for death was again 7-5. As a conse-
quence of (1) the prosecutor's failure to provide all photographs
in his possession relating to the fire investigation (despite his
havi ng assured def ense counsel that he had done so); (2) Judge Laz-
zara's summary denial of appellant's notion for post-conviction
relief; and (3) Judge Bucklew s refusal to allow Craig Tanner and
Dr. Feegel to testify in the 1991 penalty trial [see Issue Il], no
jury has ever heard the evidence which strongly suggests that
Adri enne and Carol WAy died in an acci dental propane gas expl osion
and fire. Whet her this evidence is characterized as newy dis-
covered evidence, or evidence belatedly obtained due to a Brady

viol ation® or evidence which the trial attorney should have ob-

tained but didn't due to his ineffective preparation, or a hybrid

® Brady v. Maryland, 373 U S. 83 (1963).
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of these clains, the stark fact remains that if the evidence of a
propane explosion is correct, then appellant faces execution --
bl anmed for killing his wife and daughter -- for a crine he didn't
commt, and which in fact nobody commtted. The interests of
justice require that he be given an opportunity to present this
critical evidence to a jury. At the very least, he should be
afforded an evidentiary hearing on his clains.

Prior to the 1983 trial, defense counsel noved, pursuant to
Brady, to conpel disclosure of all evidence favorable to the defen-
dant and material to the issues of guilt or punishnment (OR27), and
torequire the state to furnish himw th copies of all photographs
taken in the investigation of this case (OR24). At a hearing
before trial, the prosecutor, M. Benito, acknow edged on the
record that he had assured defense counsel that he had produced al
avai | abl e phot ographs which related in any manner to this investi -
gation. M. Benito stated that, since the requested photographs
had been provided, "[t]hat notion shoul d have been rendered noot."
He al so acknow edged that he had assured defense counsel that the
request ed di scl osure of evidence under Brady had occurred; thereby
rendering that notion noot as well (OR1687-88).

Taking as true the all egations in appellant’'s notion for post-

conviction relief the prosecutor's representation that he had

10 See Lightbourne v. Dugger, 549 So. 2d 1364, 1365 (Fla.

1989) (appel l ate court, in determ ning whether clains in Rule 3.850
nmotion are sufficient to require an evidentiary hearing wth
(continued. . .)
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provi ded all avail abl e phot ographs of the fire scene and all favor-
able and material evidence was false and msleading. See United

States v. Bagley, 473 U. S. 667, 682-83 (1985) (i nconplete response

to a specific request not only deprives the defense of evidence,
but also has the m sleading effect of representing that the evi-
dence does not exist; failure to respond conpletely to a Brady
request may inpair the adversary process, since the defense -- in
reliance on the m sl eading representation -- may abandon |ines of
i nvestigation, defenses, or trial strategies it would otherw se

have pursued). See also United States v. Spagnuol o, 960 F.2d 990,

995 (11th G r. 1992) (undi scl osed report was "nmaterial"” under Brady
anal ysi s, because it could have fundanentally altered the defense
strategy and nmade an insanity defense a viable option). Appel-
lant's notion alleges that on or about My 20, 1991, his newy
appoi nted attorneys went to M. Benito's office with the stated
pur pose of retrieving any photographs which were in his possessi on.
M . Benito handed over a | arge packet containing photos which were
used at trial, or which were disclosed to M. Rankin, appellant's
1983 trial attorney. |In addition, he retrieved a yell ow box con-
taining 46 nore photos, as well as seven contact sheets of other

phot ographs taken but never enl arged. M. Benito indicated that

these photos and contact sheets had been in his possession and

10¢, .. conti nued)
respect to whether there was a Brady violation, nust take all ega-
tions at face val ue).
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never shown to anyone. Neither appellant's 1983 attorney, nor his

1988 post-conviction counsel, ever saw these photographs (R1350).
Anmong the previously undisclosed photographs was the "eight by
el even i nch phot ograph of the el ectrical breaker box which graphi -
cally shows a potential source of the fire: at |east four and pos-
sibly five circuits have been tripped, a position in which they
coul d not be placed manual | y" (R1351). Anopng the previously unseen
contact sheets was a photograph showi ng a propane tank directly
bel ow the el ectrical box (R1351). "No fire investigator exam ned
the tank, nor is it nentioned in any report. The tank was not
anong t he evi dence sei zed by | aw enforcenent and it i s assuned t hat
it, along with other excul patory evidence, was destroyed" (R1351).

Until the belated disclosure of the photographs, neither
appel lant, his trial counsel, nor his post-conviction counsel could
have been aware that the electrical circuits had been tripped.
Appel l ant may or may not have known that there was a propane tank
in his garage (the house was newy rented), but he would not have
understood the significance of its proximty to the electrical box
w t hout knowing that the circuits had been tripped. The state's
fire investigators had concluded in their reports, and testified at
trial, that there was no indication of an electrical fire (OR679-
80, 711); an opinion which could have been strongly chall enged on
cross and/or contradicted in the defense's case if the critica
phot ogr aphs had not been wi thheld. That al one m ght well have been
enough to change the outcone of the trial, in light of the circum

44



stantial nature of the evidence and the fact that the jury was once

deadl ocked. See Jacobs v. Singletary, 952 F. 2d 1282 (11th Gir.

1992) (undi scl osed report, if accepted as true, woul d have i npeached
w tness' trial testinony on several issues which centrally concern
defendant's guilt or innocence; appellate court finds it "reason-
ably probable" that disclosure of report would have altered the
outcone of the trial). Even nore inportantly, if the critical
phot ogr aphs had been furnished to defense counsel, it would have
enabled him to present a coherent, plausible alternative to the
scenari o hypot hesi zed by the state. The defense could have shown
that the evidence was nore consistent, or at |east as consistent,
w th an acci dental propane explosion and fire than with an i ncendi -
ary gasoline fire. |If the jury found that the fire, and the deaths
of Carol and Adrienne Way, were caused by a propane explosion, it
necessarily would have found appellant not guilty on all three
counts. If the jury, after hearing all the evidence, renuained
unsure whether it was an incendiary fire or a propane expl osion,
t here woul d have been a reasonabl e doubt as to guilt, and appel |l ant

woul d have been acquitted. See United States v. Agurs, 427 U.S.

97, 112 (1976)(". . . [I]f the omtted evidence creates a reason-
abl e doubt that did not otherw se exist, constitutional error has

been commtted").

B. The Alleqgations Wre Not Conclusively Refuted by the Record
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Wen the facts wunderlying appellant's notion for post-
conviction relief were first brought to his attention, Judge Laz-
zara indicated that unless he found that the notion was tine-
barred, the allegations appeared to be sufficient to require an
evidentiary hearing (RL1071, 1074, 1091, 1095-96). However, he ulti-
mately denied the notion wi thout an evidentiary hearing, finding

under Young v. State, 569 So. 2d 785 (Fla. 2d DCA 1990) that the

record conclusively refuted appellant's clains (R1138, 1144, 1163).
Judge Lazzara nmade it clear that he did not consider any represen-
tations made by either counsel regarding the truth or falsity of
the all egations, nor did he say that the notion was |l egally insuf-
ficient; ". . . [My position was that under the Young opinion,
that was cited out of the Second District, the record conclusively
refuted the allegations”" (RL163).

I n denyi ng appel | ant an evidentiary hearing and a fair oppor-
tunity to substantiate his claims -- on an issue so central to
guilt or innocence of a capital offense -- Judge Lazzara commtted
reversi ble and constitutional error. Contrary to his ruling, ap-
pellant's clains involve disputed issues of fact which cannot be
conclusively resolved by the record, and denial of an evidentiary
hearing in such circunstances is a denial of due process. See

Holland v. State, 503 So. 2d 1250, 1252-53 (Fla. 1987).

"The lawis clear that under rule 3.850 procedure, a novant is
entitled to an evidentiary hearing unless the notion or files and

records in the case conclusively show that the novant is entitled
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tonorelief."* QO Callaghan v. State, 461 So. 2d 1354, 1355 (Fl a.

1984); see Denps v. State, 416 So. 2d 808 (Fla. 1982). The rule

does not contenplate the resolution of disputed factual matters

W thout an evidentiary hearing. Mrgan v. State, 475 So. 2d 681

(Fla. 1985). The Second DCA' s decision in Young, relied on by
Judge Lazzara in summarily denying appellant's notion, is conpl ete-
|y distinguishable fromthe situation involved here. |In Young, a
def endant convicted of the nurder of his wfe alleged that new
evi dence had been di scovered t hat sonmeone el se comm tted the crine.
The new evidence consisted of the affidavit of another prison
inmate naned Bass, claimng to have executed a "contract" on
Young's wfe. The Second DCA affirmed the trial court's sunmary
deni al of Young's post-conviction notion, finding that the record
conclusively refuted the allegations. The Bass affidavit stated
that "Bass nade Ms. Young lie down on a bed and shot her once
through the right breast with a .38 caliber handgun. He then
lifted Ms. Young's T-shirt and observed that the bullet had exited

"on her left side down low'" 569 So. 2d at 787. The Second DCA

11 "Conclusive" is defined in Black's Law Di ctionary (5th Ed.)
as:

Shutting up a matter; shutting out all
further evidence; not admtting of explanation
or contradiction; putting an end to inquiry;

final; irrefutable; decisive. Beyond question
or beyond dispute; manifest; plain; clear;
obvi ous; vi si bl e; appar ent ; i ndubi t abl e;
pal pabl e.
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noted that in Young's trial all of the expert w tnesses, including

the pathologist called by the defense, had testified that Ms.

Young was shot in the back; that the four wounds resulted froma
si ngl e gunshot which entered on the left side of her back and
exited fromthe underside of her left breast. The appellate court
wr ot e:

: Young shoul d be bound by the testinony
of his own expert wi tness, which is physically
inconsistent wth that of the new evidence.
View ng this inconsistency in conjunction with
t he ot her evidence presented at trial, partic-
ularly that concerning Young's repeated adm s-
sions of quilt, we conclude that the trial
court nmade the correct decision in denying
Young's notion w thout an evidentiary hearing.

569 So. 2d at 787.
In the instant case, in sharp contrast to Young, appellant has

consistently mai ntained his innocence; before, during, and after

trial. The newly obtained evidence supports his claim of inno-
cence. In the instant case, unlike Young, a Brady violation is
alleged. |If the allegations are taken as true, hen the state's

failure to furnish the defense with all of the photographs of the
fire scene (despite the prosecutor's assurance to defense counsel
t hat he had done so) inpaired the adversary process in the original
trial, inpeded cross-exam nation of the state's arson experts and

pat hol ogi st, and prevented the devel opnent of a viable theory of

12 As they nust be, for purposes of appeal of the summary
denial of a post-conviction notion alleging a Brady violation.
Li ght bourne, 549 So. 2d at 1365.
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defense. See Bagley, 473 U S. at 682-83; Spagnuolo, 960 F. 2d at
995; Jacobs, 952 F. 2d at 1289. Since the original trial was

fundanentally flawed by the Brady violation [see Neely v. State,

565 So. 2d 337, 345-46 (Fla. 4th DCA 1990)], Judge Lazzara's pri-

mary reliance on the trial testinony of the state's experts to

"conclusively refute" appellant's allegations (see R1138-44) was
clearly erroneous. |f the photographic evidence suggesting a pro-
pane explosion triggered by an electrical failure had been fur-
ni shed in 1983, the state's experts m ght have changed or nodified
their conclusions; or, if not, they could have been effectively
i npeached on cross or in the defense's case. Appel l ant' s post -
conviction notion includes the follow ng all egation:

17 [Brady claim. Dr. Charles D ggs, associ-
ate nedi cal exam ner for Hillsborough County,
testified at trial that the injuries to the
two wonen could have been inflicted with a
hamer . Neither the State Attorney nor the
defense attorney ever asked Dr. Diggs or the
doctor called by the defense, whether the
injuries could have been inflicted by another
obj ect, nor were the doctors asked whet her the
injuries could have been inflicted as a result
of an explosion. Nor were the doctors asked
whet her the injuries could have been inflicted
simul taneously on each wonman, rather than
sequentially as the State argued. Presumably
they were not asked because the photographic
evi dence of the explosion was kept from them
and from the defense attorney by the State.
Prelimnary discussions with a forensic pa-
t hol ogi st suggest that the injuries are not
inconsistent with those resulting from an
expl osi on where the bodies are hurl ed agai nst
obj ects, but tinme constraints have not permt-
ted further investigation.

( RL354)
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For Judge Lazzara to conclude that appellant's allegations
concerning the Iikelihood of a propane expl osi on were "concl usi vely
refuted by the record" because they were inconsistent with Dr.

Diggs' trial testinony -- or that of other prosecution expert

W tnesses -- is circular reasoning. In every trial which results
in aconviction there is going to be sone i ncul patory evi dence; the

probl emhere i s the suppressi on of excul patory evi dence whi ch woul d

have al | oned appellant to present a viable defense -- a reasonable

alternative hypothesis -- and to challenge or contradict the

state's witnesses. Mdireover, even assun ng arguendo the dubi ous
proposition that a defendant's allegations could ever be deened
"conclusively refuted" by the contrary opinion of a prosecution
expert witness, the fact remain that (1) Dr. Diggs' testinony was
not conclusively inconsistent wwth appellant's clains, and (2) as
a consequence of the Brady violation, nobody ever asked Dr. D ggs
to offer an opinion as to whether the wonen's injuries could have
resulted from an explosion, or whether they could have been in-

flicted sinultaneously rather than sequentially.®® Dr. Diggs, inthe

3 Inthe later penalty proceedi ng before Judge Buckl ew, when

Dr. Diggs was asked these questions, his answers were not concl u-
sively inconsistent wwth the allegations in appellant's notion. He
testified that the two head injuries to Adrienne could possibly
have occurred simultaneously, but were nore consistent with two
separate blows (R390-92). Simlarly, he acknow edged that there
was no way to tell, strictly from an autopsy standpoint, whether
Carol Way's injuries occurred all at the sane tine or sequentially
(R397). He stated that it was possible, though not probabl e, that
they occurred froma single inpact, but were nore consistent with
separate blows (R398). The trial court sustained the prosecutor's
(continued. . .)
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1983 trial, sinmply gave the opinion that the head injuries sus-
tained by Carol and Adrienne were caused by a blunt object, and

were consistent with having been inflicted wwth a hamer (OR769-

75, 779-83,793-94,800). He specifically stated that he coul d not
rule out any other type of blunt object (OR769), and he was never
asked whet her there was any way to determ ne whet her the head col -
lided with the object or the object collided with the head. Dr.
Di ggs opined that the instrument which caused Carol's injuries and

that which caused Adrienne's "could have been one and the sane"

(OR798), and that it was highly inprobable that their wounds were
inflicted in nutual conbat (OR804-05). He testified on direct and
cross that the four inch | ongitudi nal wound on the back of Carol's
head -- the largest of her injuries, and the one which resulted in
a multiple eggshell-type fracture -- was consistent with a hamrer
blow if the hammer was swung from a particular angle (the angle
depending on the victinms position) (OR781-82,809), but the wound
was al so consistent with a fall (OR782). Dr. Diggs stated that a
wound of this type could be produced if the individual fell back-
wards and inpacted her head against a protrudi ng object (OR810).

The fracture itself, apart fromthe | acerations, was, according to

13(...continued)
obj ection to defense counsel's cross-exam nation as to whether Dr.
Di ggs had ever exam ned anyone who died as a result of a propane
expl osion (R399-400), and refused to admit the testinony of the
def ense' s pat hol ogi st, Dr. Feegel, who would have stated that the
injuries to both wonen were consistent wth those which could have
occurred in a propane gas expl osion (R448).
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Dr. Diggs, nore frequently associated with falling back, as opposed
to being struck wwth a hammer (OR811-12).
As can be seen, nothing in Dr. Diggs' 1983 trial testinony

conclusively refutes the all egations in appellant's post-conviction

nmotion. The nost that can be said is that his testinony was cir-

cunstantially consistent wwth the state's hypot hesis of appellant's

guilt. Appellant's notion alleges that, as a result of the prose-
cutor's non-disclosure of exculpatory evidence, and/or defense
counsel's ineffective investigation and preparation, the jury was
never inforned of the evidence indicating an electrical failure and
propane gas expl osion, which caused both the fire and the victins'
head injuries. Since the record does not conclusively refute his
al l egations, and since the evidence, if true, establishes his inno-
cence, appellant is at least entitled to an evidentiary hearing to
prove his cl ains.

As previously discussed, the Young opinion, relied on by Judge
Lazzara, enphasizes (in addition to Young's repeated adm ssi ons of
guilt) the fact that the new evidence was physically inconsistent
with Young's own expert witness at trial. In summarily denying
appellant's notion, Judge Lazzara noted that the defense in the
1983 trial had called a pathologist, Dr. G bson, whose opinion
(contrary to that of Dr. Diggs) was that the wonen's injuries could
have occurred as a result of nutual conbat (R1141-42).

I'f Dr. Gbson's trial testinony had been physically inconsis-
tent with the allegations in appellant's notion, then the Young
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deci sion m ght arguably apply. However, as with Dr. Diggs' trial
testinony, none of the opinions offered by Dr. G bson are concl u-
sively inconsistent with the possibility that the victins' head
injuries resulted froman explosion in the garage. Dr. G bson was
of the opinion that the wonen could have inflicted the injuries on
each other (OR1175,1177-78). He believed this was possible, be-
cause he concl uded that the | acerations of Adrienne's scal p and t he
| acerations of Carol's skull were caused by two different instru-
ments (R1175,1178). He testified that the larger of Adrienne's

wounds, the depressed skull fracture, was consistent with a hamrer

bl ow (OR1175, 1189-90), but he never said it could not have been
caused by another blunt object. At |least one of Carol's | acera-

tions was, in Gbson's opinion, inconsistent with the use of a

hammer (OR1171-72). |In addition, regarding the horizontal injury
at the base of Carol's skull, Dr. G bson was of the opinion (based
on the fact that there was henorrhaging in the frontal | obes of the
brain, with no correspondi ng wounds on the front of the head which
woul d be consistent with the henorrhaging) that it could only have
occurred as a "contraqueue" injury (OR1172,1175-76). This normally
occurs when the head is in notion and strikes sonething solid
"rather than sonething in notion hitting the head" (OR1176-77).
The injury, according to Dr. G bson, was consistent with Caro
having fallen back, striking her head (OR1177).

Thus, in contrast to the Young case, there was no expert tes-
ti mony put on by the defense (or even by the state) which was con-
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clusively inconsistent with the allegations in the post-conviction
notion. Appellant has consistently maintained his i nnocence, while
Young had repeatedly admtted his guilt. The adversary process in
appellant's trial, unlike Young's, was conproni sed and di storted by
a Brady violation; the prosecutor's failure to furnish the critical
phot ogr aphs (despi te havi ng assured def ense counsel that all photo-
graphs in his possession relating to the fire investigation had
been produced) whi ch woul d have enabl ed appel |l ant to nount a vi abl e
defense and to inpeach the state's circunstantial hypothesis of
guilt.

Appel lant's notion all eges facts which have been di sputed by
the state (see R1114-37), and whi ch cannot be concl usively resol ved
by the record. See Holland, 503 So. 2d at 1252-53; Morgan, 475 So.
2d at 682. The allegations, if proven, would show that the state
violated appellant's right to a fair trial by failing to disclose
excul patory evidence; and could ultimately establish his innocence
of a capital offense. Judge Lazzara's concl usion, based on Young,
that the "record conclusively denonstrates that the defendant is
entitled to no relief"”, and his consequent denial of appellant's
motion wthout affording him an evidentiary hearing, was error
anounting to a denial of due process. Holland.

C. The Mbotion is Legally Sufficient to Warrant an
Evidentiary Hearing, and it is Not Procedurally Barred
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In summarily denying appellant's notion, Judge Lazzara rul ed
on the nerits; he did not find that the allegations were |legally
insufficient to warrant an evidentiary hearing, nor did he find
that the notion was procedurally barred (R1137-48,1163, 1385-86).
Any argunent by the state on appeal that the sumnmary denial was
"right for the wong reasons" -- i.e., that the clains were legally
insufficient or that they were procedurally barred -- should not be
per suasi ve.

In order to obtain relief for a Brady violation, a defendant
nmust establi sh:

(1) that the Government possessed evidence
favorabl e to the defendant (i ncluding i npeach-
ment evidence); (2) that the defendant does
not possess the evidence nor could he obtain
it himself with any reasonable diligence; (3)
that the prosecution suppressed the favorable
evi dence; and (4) that had the evidence been
di scl osed to the defense, a reasonabl e proba-
bility exists that the outconme of the proceed-
i ngs woul d have been different.

United States v. Meros, 866 F. 2d 1304, 1308 (11th Gr.), cert.
den., 493 U. S. 932 (1989).

See e.g. Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991);

United States v. Spagnuolo, supra, 960 F. 2d at 994; Jacobs v.

Singl etary, supra, 952 F. 2d at 1288.

In United States v. Aqurs, 427 U.S. 97, 110 and n. 17 (1976),

the U S. Suprenme Court reaffirmed its holding in Brady that the
good faith or bad faith of the prosecutor is not a controlling con-
sideration, and stated "If evidence highly probative of innocence
isin [the prosecutor's] file, he should be presuned to recognize
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its significance even if he has actually overlooked it." See also
Spagnuol o, 960 F. 2d at 995. In the instant case, appellant's
nmotion alleges that the critical photographs and contact sheets
were in the prosecutor's possession, but were never disclosed to
def ense counsel (and never produced in the investigation conducted
by appellant's post-conviction counsel in 1988) (R1350). The
materiality and excul patory value of the photographs and contact
sheets, and the probability that their disclosure would have
changed the outcome of the trial, is alleged in thorough detai
(R1351- 56) .

In order to obtain a newtrial based on newy di scovered evi -
dence, a defendant nust show (1) that the critical facts were un-
known at the tinme of trial by the trial court, by the party, and by
counsel, (2) that the defendant or counsel could not have known
themby the use of diligence, and (3) that the evidence woul d prob-

ably produce an acquittal on retrial. Jones v. State, 591 So. 2d

911 (Fla. 1991); Scott v. Dugger, 604 So. 2d 465 (Fla. 1992); see

Ri chardson v. State, 546 So. 2d 1037 (Fla. 1989). Factual disputes

(i1f they cannot be conclusively resolved by the record) as to

whet her the defendant or his attorney knew or shoul d have known of
t he evidence nmust be determ ned after an evidentiary hearing. See
Jones, 591 So. 2d at 916. Simlarly, the question of whether the
new y di scovered evidence, had it been introduced at trial, would

probably have resulted in an acquittal, nust be determ ned by the
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trial judge after an evidentiary hearing. Jones, at 916. See also

Cammarano v. State, 602 So. 2d 1369 (Fla. 5th DCA 1992).

Mor eover, the "due diligence" requirenent is not inflexible,
and where, as here, the newy discovered evidence is highly proba-
tive of innocence, "achievenent of the ends of justice -- which is
t he paranount, indeed the exclusive interest which concerns us --
requires that a jury hear the witnesses in question before the
def endant may be convicted and i nprisoned for the crinme with which

he is charged" Jackson v. State, 416 So. 2d 10 (Fla. 3d DCA 1982);

MCallumv. State, 559 So. 2d 233, 235 (Fla. 5th DCA 1990). Here,

as in Jones v. State, 233 So. 2d 432, 433 (Fla. 3d DCA 1970), the

new y discovered evidence, if true, would provide an absolute
defense to the crinme for which appellant was convicted. If the
fire and the deaths of his wife and daughter occurred as a result
of a propane explosion triggered by an electrical failure, then no

crime was conmtted at all. As recognized in Hanson v. State, 187

So. 2d 54, 55 (Fla. 3d DCA 1966) (quoted in Jones) and in Ml colm
v. State, 605 So. 2d 945, 948-49 (Fla. 3d DCA 1992), "it is better
to bend a rule of procedure than to use the rule to convict an
i nnocent person.”™ This basic principle of justice is even nore
conpel i ng when the possibly innocent person faces execution. In

view of the U S. Suprenme Court's recent decision in Herrera V.

Collins, US __ (1993) (52 CrL 2087) (in which, over the outraged
di ssent of three Justices, the mpjority of the Court held that

"actual innocence" is not an independent federal constitutiona
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claim and does not provide a basis for federal habeas corpus
relief froma death sentence)!, the responsibility of ensuring that
i nnocent people are not put to death falls even nore squarely on
the shoulders of the state courts, and especially on the state's
hi ghest appel |l ate court. Appellant was convicted on circunstanti al
evidence by a jury which was once deadl ocked, and sentenced to
death after two 7-5 jury death recommendations; while no jury has
ever heard any of the evidence strongly tending to show that the
fire and the deaths were accidental, and that they could not have
occurred in the manner hypot hesi zed by the state. In fact, no jury
has ever heard the opinions of the state's fire and arson investi -

gators chal l enged. (See appellant's post-conviction notion, RL1353-

54, 1357-58, 1374) .
Appellant is entitled to an evidentiary hearing to prove the
exi stence of a Brady violation, and to prove that he coul d not have

obt ai ned t he evi dence by the use of diligence. Lightbourne; Jones,

591 So. 2d at 916; Cammarano. |In resolving any factual dispute re-
garding the diligence requirenent, it should be consi dered whet her
the prosecutor's representation that he had furni shed all avail abl e

phot ographs which related in any manner to this investigation may

4 However, the mpjority opinion in Herrera recognized that
where a habeas petitioner raises an independent constitutional
issue (such as a Brady violation or ineffective assistance of

counsel), a claimof "actual innocence" may still serve to excuse
a procedural default which woul d otherw se bar consi deration of the
issue. 52 CrL 2094. See Sawyer v. Whitley, 505 U.S. __ (1992)(51
CrL 2213).
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have m sl ed defense counsel to believe just that, and to believe
that any further effort to obtain nore fire scene photos would
yield only copies of what he already had. See Bagley. Moreover,
if it is found that defense counsel failed to use reasonable dili-
gence, it should be considered whether that om ssion anobunted to
i neffective assi stance of counsel (see R1373-76,1356-58), and al so
whet her the interests of justice require excusal of the due dili-

gence requirenent. Jackson; MCallum

Appel lant' s notion all eges (1) i ndependent constitutional vio-
| ations (Brady, ineffective counsel, ineffective fire and arson
expert) which deprived himof a fair trial, and (2) facts which, if
true, would establish his innocence. These considerations alone
woul d be sufficient to overcone any procedural bar to a second or

successi ve post-conviction notion. Herrera v. Collins, supra, 52

CrL at 2094; see Sawer v. Wiitley, supra, 51 CL at 2214; Kuhl nann

v. Wlson, 477 U. S. 436, 454 (1986) (successive or procedurally
defaulted clains may be heard if petitioner "establish[es] that

under the probative evidence he has a colorable claimof factual

i nnocence") .

Addi tionally, under Florida |l awthe procedural bar to a second
or successive post-conviction notion is inapplicable if the facts
upon which the clains are predi cated were unknown to the novant or
hi s attorney and coul d not have been ascertai ned by the exercise of

due diligence. Li ght bourne v. Dugger, 549 So. 2d at 1365; see

Harich v. State, 542 So. 2d 980, 981 (Fla. 1989); Quince v. State,
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592 So. 2d 669, 671 n.1 (1992). A successive notion may be summar -

ily denied "unless the novant alleges that the asserted grounds

were not known and could not have been known to the nobvant at the

time the initial npbtion was filed." Chri stopher v. State, 489

So.2d 22, 24 (Fla. 1986); Sireci v. State, 502 So. 2d 1221, 1224

(Fla. 1987). \When the proper allegations are nade, an evidentiary

hearing 1is required. Li ght bourne; Sireci; Harich; Quince;

Canmarano v. State, 602 So. 2d at 1371.

In his notion, appellant alleged:

.o [t]he facts upon which his claimis
predi cated were unknown to M. VWay, his trial
counsel and his post-conviction counsel due to
t he wi t hhol di ng of excul patory evi dence by the
State of Florida at the pre-trial, trial,
appel l ate and post-conviction stages of this

case.
(R1347)

[ T]he grounds raised herein relating to
new y discovered evidence, Brady violations
and ineffective assistance of experts and
counsel , which ineffectiveness was occasi oned
by the suppression of excul patory evidence,
were not known to M. VWay or to his post-
conviction counsel nor could they have been
known when the initial 3.850 notion was filed
due to the continuing failure on the part of
the State to respond fully to the demands of
post - convi ction counsel under Florida's public
records | aw.

(R1348)

(G her simlar allegations are made regarding the specific

clainms at R1350, 1355, 1362, 1367- 68, 1370) .
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Because appellant's notion was legally sufficient to require
an evidentiary hearing, and because it was neither procedurally
barred nor conclusively refuted by the record, Judge Lazzara erred

in summarily denying it.
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| SSUE 11
THE TRI AL COURT ERRED | N EXCLUDI NG
THE TESTI MONY OF CRAI G TANNER AND
DR JOHN FEEGEL, AND I N RESTRI CTI NG
CROSS- EXAM NATI ON OF STATE W TNESS-
ES.

The exclusion of the proffered testinony of Tanner and Dr.
Feegel (along with the limtation of cross-examnation of state
W tnesses Diggs and Croll) was reversible error of constitutional
di mensi on because (1) the evidence was relevant to the nature and
circunstances of the offense; (2) it was relevant to challenge the
aggravating circunstances that the capital felony occurred in the
conmi ssion of an arson, and that it was especially heinous, atro-
cious, or cruel; (3) the state opened the door by introduci ng hear -
say testinony concerning the findings of its fire and arson inves-
tigators, and (4) a death penalty proceeding violates the defen-
dant's state and constitutional rights to due process of law, to a
fair trial, of confrontation of adverse w tnesses?®, to present a
defense®®, and toreliability in capital sentencing!, when a penalty
jury, different fromthe one which heard the guilt phase evi dence,

is allowed to hear only the state's version of the circunstances of

t he of f ense.

15 See Engle v. State, 438 So. 2d 803, 813-14 (Fla. 1983);
Walton v. State, 481 So. 2d 1197, 1200 (Fla. 1985).

16 See Chanbers v. M ssissippi, 410 U. S. 284 (1973); Crane v.
Kent ucky, 476 U.S. 683, 690 (1986).

17 See Lockett v. Chio, 438 U S. 586, 604-05 (1978); Cal dwell
V. Mssissippi, 472 U. S. 320, 329-30 (1985).

62



In Preston v. State, 607 So. 2d 404, 409 (Fla. 1992), this

Court stated, "The basic premse of the [capital] sentencing pro-

cedure is that the sentencer?!® consider all relevant evidence re-

gardi ng the nature of the crine and the character of the defendant

to determ ne the appropriate punishnment. See 8§ 921.141(1), Fla.

Stat. (1989). This is only acconplished by allowi ng a resentenci ng

to proceed in every respect as an entirely new proceeding." See

al so Teffeteller v. State, 495 So. 2d 744, 745 (Fla. 1986) (resen-

tenci ng "shoul d proceed de novo on all issues bearing on the proper

sentence which the jury recommends be inposed"); Hall v. State,

So. 2d __ (Fla. 1993) [18 FLWS 63, 65] (resentencing is "atotally
new proceedi ng").

A resentencing jury, unlike the ordinary capital-case jury
which hears both the guilt and penalty phases, has not had the

benefit of hearing the trial evidence. See Richardson v. State,

437 So. 2d 1091 (Fla. 1983). Florida's standard jury instructions
tell jurors who have heard both phases, "Your advisory sentence
shoul d be based upon the evidence that you have heard while trying
the guilt or innocence of the defendant and evi dence that has been
presented to you in these proceedi ngs." [Needl ess to say, they are
not told to consider only the prosecution's guilt-phase evidence

and di sregard that of the defense]. Resentencing jurors are sinply

8 The penalty phase jury is, under Florida law, a "co-
sentencer." Johnson v. Singletary, = So. 2d __ (Fla. 1993) [18
FLWS 90]; see Espinosa v. Florida, 112 S. C. 2926, 2928, 120 L
Ed. 2d 854 (1992).
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instructed that their advisory verdict should be based on the evi-
dence "that has been presented to you in these proceedi ngs."

In Valle v. State, 581 So. 2d 40, 45 (Fla. 1991), this Court

held that the state was properly all owed, on resentencing, toretry
its entire case as to guilt, because (1) "[w] e cannot expect jurors
i npanel ed for capital sentencing proceedi ngs to nake wi se and rea-

sonabl e decisions in a vacuunt [See Teffeteller, 495 So. 2d at

745], and (2) during resentencing the state nust prove the aggra-
vating circunstances beyond a reasonabl e doubt. Appellant submts
that, in order for a resentencing proceeding to satisfy the
requi renents of due process, if the state is allowed to introduce
evi dence bearing on guilt or innocence to acquaint the jury with
its viewof the circunstances of the offense and to prove aggravat -
i ng circunstances, then the defense nust also be allowed to intro-
duce evidence bearing on guilt or innocence to acquaint the jury
with its view of the circunstances of the offense, to rebut the
aggravating circunstances, or to showmtigating circunstances. 1In
addition to basic fairness, this view is supported by Downs V.
State, 572 So. 2d 895, 899 (Fla. 1990) which holds (in the context
of a resentencing) that "[a] defendant has the right in the penalty
phase of a capital trial to present any evidence that is relevant
to, anong other things, the nature and circunstances of the
of fense," and further recognized that where evidence relevant to
the circunstances of the offense is "inextricably intertwi ned" with
evi dence pertaining to the issue of guilt, it is adm ssible. See,
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generally, Breedlove v. State, 413 So. 2d 1, 6 (Fla. 1982); MCrae
v. State, 549 So. 2d 1122, 1124 (Fla. 3d DCA 1989) (evi dence i nad-
m ssi bl e for one purpose nmay, however, be adm ssible for another).

In Ri chardson v. State, 437 So. 2d 1091 (Fla. 1983), the guilt

phase jury was di scharged prior to the penalty phase because two of
the jurors had gone to the scene of the crine after the verdict was
returned. A newjury was i npanel ed to hear the penalty phase. The
penalty jury recomrended life inprisonnent, but the trial judge
overrode the recommendati on and i nposed the death penalty, saying:

The Penalty Phase jury did not have the bene-
fit of all the evidence due to the unusua
devel opments in the trial process. The con-
victing jury was disqualified due to unfore-
seen circunstances not attributed to the
Def endant or the State. Due to these unusual
circunstances this Court is of the view that
the Penalty Phase jury's recomendati on was
not based on all avail able facts and evi dence.

On appeal, this Court reversed, and ordered Ri chardson's sen-

tence reduced to life in accordance wth the jury's reconmendati on:

Even t hough we recogni ze t he unusual proce-
dural history of this case, we cannot counte-
nance the denigration of the jury's role im
plicit in[the trial judge's] comments. It is
wel |l -settled that a jury's advisory opinionis
entitled to great weight, reflecting as it
does the conscience of the comunity, and
shoul d not be overruled unless no reasonabl e
basis exists for the opinion. [Ctations
omtted]. Because of the unusual circunstanc-
es (the penalty phase jury had not heard the
evidence of quilt), counsel for both parties
argued, and the trial court ruled, that the
jury should be given a full presentation of
t he evidence. So far as the record and the
briefs show, neither party was constrained in
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its presentation. It is a defendant's ri ght
to have a jury advisory opinion, and absent a
voluntary and intelligent waiver of that
right, a judge may not frustrate this inpor-
tant jury function. [Citation omtted]. W
cannot condone a proceeding which, even sub-
tly, detracts fromconprehensi ve consi deration
of the aggravating and mtigating factors
after all parties have agreed on the appropri -
ate evidence to be considered.

437 So. 2d at 1095.

The instant case differs fromRi chardson in that here the pro-

secutor persuaded the trial court that only the state's side of the
gui |t phase evidence shoul d be heard by the resentencing jury. The
prosecutor's position, in essence, was that he could put on as nuch
(R925,929,959) or as little (R964, 982,427) of the evidence relating
to guilt as he chose, either through w tnesses (R925,981) or
t hrough hearsay (R981), in order to "establish to the jury what |
t hi nk happened during the case" (R926), and to prove the aggrava-
ting circunstances that the killings occurred in the comm ssion of
an arson (R926, 415-16, 418, 427-28), and that they were especially
hei nous, atrocious, or cruel (R926, 981-82, 357,362-63). Meanwhil e,
t he defense woul d be barred fromintroduci ng any evi dence or goi ng
into any |line of cross-exam nation which m ght suggest a different
view of the circunstances of the case or rebut the arson aggrava-
tor, because that -- in the prosecutor's reasoning -- would be
"totally irrelevant” and would go to guilt or innocence (R927, 929,

982, see R387-88, 394-96, 399-400, 415-18, 421-22, 426- 28).

66



The prosecutor asserted prior to the resentencing trial, "L

could, | think, read the entire trial transcripts to the jury, if

| wanted to . . ."(R959). [See Valle; Richardson]. Later in that

sane hearing, he indicated that he woul d put on testinony concern-
ing the arson, "not [for the purpose of showing] that it really was
an arson, but the gas had to be poured on their clothing, because
the area around them was not badly burned but they were badly
burned, and that goes to heinous, atrocious, and cruel, and al so
cold, cal cul ati ng and preneditated" (R981-82). However, if defense
counsel were to attenpt on cross or in the defense's case to im
peach or contradict any of the conclusions reached in the state's
arson investigation, that, in the prosecutor's view, wuld nerely

go to "lingering doubts, and | don't want to try the case over

agai n, because | don't have to . . ." (R982).

The prosecutor's position on the "conm ssion of an arson”
aggravator is especially interesting. He argued repeatedly that
t here was no di spute about the arson, "[t]he [guilt phase] jury has

said it was an arson, and as the Court told ne earlier, all

needed to do was put on the judgnent convicting himof arson. [

totally agree with this Court. [It's got nothing to do with aggra-
vating and mtigating circunstances," (R427, see R415-16, 418, 428).
The prosecutor's assunption that the arson aggravati ng circunstance
was automatically transferable to resentencing was i ncorrect. See
Preston ("clean slate" rule applies to resentenci ng proceedi ngs);

Teffeteller (resentencing should proceed de novo on all issues

67



bearing on the proper sentence); Hall. |In any event, the prosecu-
tor obviously believed he could nore effectively convince the jury
to find the arson aggravator, and to accord it greater weight in
its penalty deliberations [see prosecutor's closing argunent, and
def ense obj ection thereto, R856-59], by putting on hearsay evi dence
(through Detective Croll) that Detective Myers and State Fire
Mar shal Martinez conducted an arson investigation and reached the
conclusions "that the fire was intentionally set and gasoline was
used to start the fire" (R409); and that FDLE chem st Ismail Mam
tested the wonen's clothing and found conponents of gasoline
(R410) .

When defense counsel attenpted to cross-exam ne Detective
Croll regardi ng what was done in the arson i nvestigation, the trial
court sustained the prosecutor's objection; notw thstandi ng def ense
counsel's argunents that (1) Fla. Stat. 8 921.141 all ows hearsay
evidence only if the defendant is afforded a fair opportunity to

rebut it [see Dragovich v. State, 492 So. 2d 350, 355 (Fla. 1986);

Rhodes v. State, 547 So. 2d 1201, 1204 (Fla. 1989)]; (2) the state

opened the door to cross-exam nation by putting on testinony con-
cerning the results of the arson investigation [see e.g. Blair v.

State, 406 So.2d 1103, 1106 (Fla. 1981); Valle v. State, supra, 581

So. 2d at 45, re "opening the door"; Coxwell v. State, 361 So. 2d

148 (Fla. 1978); Zerquera v. State, 549 So. 2d 189, 192 (Fl a.

1989), re scope of cross]; (3) the cross-exam nation was rel evant
to chal l enge the aggravating circunstance that the capital offense
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was conmtted in the course of an arson; and (4) the introduction
of the hearsay coupled with the restriction of cross-exam nation
vi ol ated appellant's constitutional right of confrontation (R414-
30). Next the trial court excluded the proffered defense testinony
of fire and arson expert Tanner and pathol ogi st Dr. John Feegel *°,
offered to rebut the state's evidence that the deaths occurred in
t he conm ssion of an arson, and to chall enge the prosecutor's con-
tention (which he clainmed was relevant to the HAC aggravator) that
gasol i ne was poured on the victins (R430-31, 448-49, see R507, 601-
02,663, 670). The judge ruled their testinony i nadm ssible, "based
on ny belief that it goes to the guilt or innocence of M. Way as

to the arson, rather than to any mtigating circunstances" (R449,

see R431), and overrul ed defense counsel's objection that the ex-
clusion of the testinony violated appellant's right to a fair trial
under the state and federal constitutions (R507).

The trial court's rulings conpletely hanstrung appel |l ant from
chal | engi ng the arson aggravator, and fromshow ng any of the cir-
cunst ances of the of fense which mght differ fromthe state's ver-
sion. They also severely limted his ability to chall enge the HAC
aggravator, by keeping fromthe jury any testinony contrary to the
state's hypothesis that gasoline was poured on the victins. I n
allowing the state to introduce hearsay testinony as to the results

of its arson investigation, while conpletely bl ocking the defense

19 The proffered testinony is sumarized at p. 25-31 of the
St atenent of the Facts.
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frominpeachi ng those results on cross or presenting contrary evi -
dence on the sanme subject matter in its case, the trial court
effectively nade the arson aggravator irrebuttable, and the jury
was gi ven what was purportedly a conplete picture of the circum
stances of the offense, but which in reality was not. Cf. Coxwell

v. State, 361 So. 1d 148, 152 (Fla. 1978). See also Francois v.

State, 407 So. 2d 885, 890 (Fla. 1981) (no error in allow ng state
to bring out details of defendant's prior violent felony convic-
tion, where defense was not prevented from presenting evi dence of
its own relating to the gravity of his prior crimnal activity; "it
woul d be a different case if the court had excl uded evi dence prof -

fered by the defendant rebutting the state's evidence of aggrava-

tion or relative to any matter in mtigation. See Lockett v. Ohio,

438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978); Mller v.
State, 332 So. 2d 65 (Fla. 1976)").

King v. State, 514 So. 2d 354 (Fla. 1987) and Wt erhouse v.

State, 596 So. 2d 1008 (Fla. 1992) are conpletely distinguishabl e,
since in neither of those cases was the defendant barred from
i ntroducing evidence to rebut an aggravating circunstance. I n
King, the defense attorney noved to present excul patory evidence
for the purpose of creating in the mnds of the jurors a lingering
doubt as to guilt. This Court, on appeal, held that residual or
i ngering doubt is not an appropriate nonstatutory mtigating cir-
cunstance. 514 So. 2d at 357-58. In the instant case, in con-
trast, the defense sought to cross-exanm ne Diggs and Croll and to
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introduce the testinony of Tanner and Feegel, not to establish
residual doubt as a mtigator, but rather to rebut aggravators

(arson, HAC) urged by the state [see Francois, Lockett]; to chal -

| enge the prosecutor's inference that gasoline was poured on the
victinms; and to rebut hearsay introduced by the state [see Drago-

vi ch; Rhodes]. Where evidence is relevant to rebut aggravating

factors, or relevant to the nature and circunstances of the

offense, it is error to exclude it [Lockett; see Jones v. State,

569 So. 2d 1234, 1239-40 (Fla. 1990)], even if it is "inextricably
intertwned" with evidence pertaining to the issue of guilt.
Downs.

The distinction between a pure "residual doubt"” case |ike
King, and a case |like the present one where evidence relevant to
rebut aggravating factors and to the nature and circunstances of
the crine is inseparable fromevidence pertaining to guilt, is also

illustrated by Waterhouse, 596 So. 2d at 1015. In that case

Wat er house contended on appeal that he was inproperly prevented
formchallenging the state's claimthat the nurder occurred during
the comm ssion of a sexual battery. This Court held that it was
not error for the trial court to preclude himfrompresenting evi-

dence questioning his guilt of the nmurder, because he was not pre-

cluded "fromchall enging the State's evidence that a sexual battery

occurred or frompresenting evidence that a sexual battery did not

occur."
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In the instant case, on the other hand, appellant was abso-

lutely barred fromchallenging the state's evidence that an arson

occurred, and frompresenting evidence that an arson did not occur.
The state was allowed to introduce hearsay evidence to establish
the arson aggravator and to persuade the jury to give it great
wei ght (see R856-59), while appellant, in blatant contraventi on of
his statutory?® and constitutional? rights, was denied any oppor -
tunity to rebut it. The principle that the sentencer nust be
all owed to consider all relevant evidence concerning the nature of
the crinme and the character of the defendant to determi ne the
appropriate penalty, and that "[t]his is only acconplished by
allow ng a resentencing to proceed in every respect as an entirely
new proceedi ng" [Preston, 607 So. 2d at 409], was thoroughly com
prom sed, and the penalty determ nati on was rendered fundanental |y
unfair. [In recognizing the harnful ness of the erroneous rulings,
individually and in conbination, it should be noted that (1) the
jury recommended death by the narrowest possible margin, 7-5; (2)
there were two statutory mtigating factors and nunerous nonst at u-
tory mtigating factors submtted to the jury, and found by the

trial judge; and (3) even the prosecutor conceded prior to trial

20 See Fla. Stat. § 921.141(1); Dragovich; Rhodes.

2l See Engle v. State, 438 So. 2d 803, 813 (Fla. 1983); Walton
v. State, 481 So. 2d 1197, 1200 (Fla. 1985) (requirenents of due
process, and si xth and fourteenth anendnent ri ght of confrontation,
apply to penalty phase of capital trial). See also Presnell v.
Georgia, 439 U. S 14, 16 (1978).
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that, in view of the existence of mtigating factors, he would not
ask for an override if the jury recommended |ife (R974, 996-97, 1051,
1198). Under these circunstances, even arelatively mnor error --
to say nothing of the serious and repeated errors which occurred
here -- could easily have contributed to the outcone of the penalty

determnation. See State v. DiGQuilio, 491 So. 2d 1129 (Fla. 1986).

The sentence of death cannot stand.

I SSUE 111
TH'S COURT SHOULD RECEDE FROM OR
MODI FY | TS PRI OR DECI SI ONS PRECLUD-
| NG RESI DUAL DOUBT AS A NONSTATUTORY
M TI GATI NG FACTOR.

Wil e appellant's contentions in Issue Il are based on the
denial of his right to present evidence and to cross-examne wt-
nesses in order to rebut aggravating factors, rebut hearsay, and
show the nature and circunstances of the offense -- and are in no

way dependent on this Court receding fromits rule precluding

"residual doubt" as a nonstatutory mtigating factor -- undersigned

counsel respectfully suggests that the Court consider recedi ng from
or nodifying that rule, in order to reduce the risk that an inno-
cent person wll be executed. Florida's death penalty statute
like virtually all other post-Furnman capital sentencing laws, is
patterned in large part on the Mdel Penal Code, 8§ 210.6, as
adopted by the 1962 Annual Meeting of the American Law Institute.

See Proffitt v. Florida, 428 U S. 153, 189-91, 193-96 (1976). The
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Model Penal Code provides for a separate penalty proceedi ng before
the trial court and jury, during which various aggravating and
mtigating circunstances (nost of which are identical or very sim -
|ar to those enunerated in the Florida statute) may be est abl i shed,
and are weighed to determ ne whether a |life sentence or a death
sentence i s appropriate. However, under certain circunstances, no
penal ty phase is conducted at all; the trial judge sinply inposes
a sentence of life inprisonnment if one or nore of the considera-
tions listed in 8 201.6(1) are net:

(1) Death Sentence Excluded. Wen a defen-

dant is found guilty of nurder, the Court

shall inpose sentence for a felony of the
first degree if it is satisfied that:

: (f) although the evidence suffices
to sustain the verdict, it does not fore-
close all doubt respecting the defendant's

quilt.
See McGautha v. California, 402 U S. 183, 222-25 (1971)

(Appendi x to Opinion of the Court).
In the 1980 Revi sed Coments to Model Penal Code 8§ 201.6 (at
p. 134), this provision was explained in the follow ng terns:

Finally, Subsection (1)(f) excludes the death
sent ence where the evidence of guilt, although
sufficient to sustain the verdict, "does not
forecl ose all doubt respecting the defendant's
guilt.” This provision is an accommodation to
the irrevocability of the capital sanction.
Where doubt of guilt remains the opportunity
to reverse a conviction on the basis of new
evi dence nust be preserved, and a sentence of
death is obviously inconsistent with that
goal .
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See Lockett v. Chio, supra, 438 U.S. at 605 (" The nonavai |l abi -

ity of corrective or nodifying mechanisnms with respect to an exe-
cuted capital sentence underscores the need for individualized con-
sideration as a constitutional requirenment in inposing the death
sent ence").

The point is not that Florida or any other state is constitu-
tionally conpelled to adopt or apply the Model Penal Code in its

entirety. [ ndeed, Franklin v. Lynaugh, 487 U S. 164, 172-175

(1988) declines to recogni ze a constitutional right to have resi du-
al doubt considered as a mtigating factor. However, while a state
is not conpelled to permt consideration of residual doubt as a
mtigator, neither is a state precluded fromdoing so. 487 U S. at
173. Moreover, Franklin certainly does not go so far as to autho-

rize the exclusion of evidence in rebuttal of aggravating factors

on the ground that it goes to residual doubt]. Undersigned coun-
sel's position is sinply that the nature and quality of the evi-
dence of guilt can reasonably be treated as a rel evant consi dera-
tion to the issue of penalty. The framers of the Mddel Penal Code
considered the possibility of innocence to be so critically rele-
vant to the issue of penalty that a death sentence should be pre-
cluded, notw thstanding the hypothetical existence of a dozen
aggravating circunstances.

As Justice Marshall, concurring in Furman v. Georgia, 408 U. S.

238, 366-68 (1972) observed:
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Just as Anericans know little about who is
executed and why, they are unaware of the
potential dangers of executing an innocent
man. Qur "beyond a reasonabl e doubt" burden
of proof in crimnal cases is intended to
protect the innocent, but we know it is not
f ool pr oof . Various studies have shown that
peopl e whose i nnocence is latter convincingly
established are convicted and sentenced to
deat h.

* * *

No matter how careful courts are, the possi-
bility of perjured testinony, m staken honest
testinmony, and human error remain all too
real . W have no way of judging how many
i nnocent persons have been executed but we can
be certain that there were sone.

The rule precluding residual doubt as a mtigator (which
appears to have originated in the |ife override context, on the

sinplistic theory that one cannot be "a little bit guilty," see

Buford v. State, 403 So. 2d 943, 953 (Fla. 1981); Burr v. State,

466 So. 2d 1051, 1054 (Fla. 1985))% may do relatively little harm
in the usual capital case where the guilt and penalty juries are

one and the sane, because at least that jury has heard all of the

22 The Richardson decision, sandw ched between Buford and
Burr, did not expressly recognize the validity of a life recomen-
dation based on residual doubt, but did state that where neither
party was constrained fromgiving the newWy inpanel ed penalty jury
a full presentation of the guilt phase evidence, the trial judge's
override of the jury's life recomendati on based on his view that
it "was not based on all available facts and evi dence" was i npro-
per. 437 So. 2d at 1095. Later decisions which refuse to recog-
ni ze resi dual doubt as a nonstatutory mtigator include Al dridge v.
State, 503 So. 2d 1257, 1259 (Fla. 1987); King v. State, supra, 514
So. 2d at 358; Tafero v. Dugger, 520 So. 2d 287, 289 n.1 (Fla.
1988); White v. Dugger, 523 So. 2d 140, (Fla. 1988); King V.
Dugger, 555 So. 2d 355, 358 (Fla. 1990); and Hitchcock v. State,
578 So. 2d 685, 690 (Fla. 1990).
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evi dence, and has a conplete picture of the circunstances of the
of f ense. It is only in the context of resentencing (or unusua

circunstances |like those in R chardson) where m suse of the rule

agai nst residual doubt as a nonstatutory mtigator can distort the

entire proceeding so that the jury hears only the state's version
of the circunstances of the offense.?

Under si gned counsel submts that the approach taken in
Ri chardson, 437 So. 2d at 1095, is the correct one: neither party
shoul d be constrained in giving a full presentation of the evi-
dence. If "[w] e cannot expect jurors inpaneled for capital sen-
tencing proceedings to make w se and reasonable decisions in a

vacuum’ [Valle; Teffeteller], then due process and basic fairness

2 |n her dissenting opinion in King v. Dugger, supra, 555 So.
2d at 360, Justice Barkett (joined by Justice Kogan) recognized
that as a practical matter juries often do mtigate a sentence
because of |ingering doubt about the defendant's guilt. In this
regard, undersigned counsel would also |like to quote an insightful
coment nmade by a prospective juror, M. Dye, during voir dire in
appellant's 1983 trial. Asked by the prosecutor whether there were
no circunstances under which he could recommend a death sentence,
M. Dye replied:

That is generally ny position. | base it
on two things: One, of course, is | think
it's an uncivilized approach to use the death
penal ty, and, secondly, | think the law, Iike
the medical profession, bury too many of its
m stakes. | run into cases fromtine to tine
where, you know, a m stake was made. You
cannot correct the death sentence, you know.
It's just -- and | think that is probably ny
maj or basis. It's not essentially noral as
such. It's just sort of, | insist on fair
fair play. (OR404-05)
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demand that the defendant as well as the state be given an oppor -
tunity to fill the vacuum by presenting any evidence which would
have been available to a guilt-and-penalty-phase jury. To the
extent that the "residual doubt" cases can be read or msread to
allow only the state's side to be heard, they should be receded

fromor nodified.

| SSUE 1V
THE TRI AL COURT ERRED I N | NSTRUCTI NG
THE JURY ON AND FI NDI NG THE AGGRA-
VATI NG Cl RCUMSTANCE THAT THE CAPI TAL
FELONY OCCURRED DURI NG THE COW S-
SI ON OF AN ARSON.
The instruction on (R897) and finding of (R1498-99) this
aggravating factor cannot constitutionally be upheld, because

appel l ant was unfairly precluded fromrebutting it. See Issue Il,

supra.
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| SSUE V

THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON AND FI NDI NG THE AGGRA-
VATI NG Cl RCUMSTANCE THAT APPELLANT
WAS PREVI OQUSLY CONVI CTED OF A FELONY
I NVOLVI NG THE USE OF VI OLENCE, BASED
SOLELY UPON H'S CONTEMPORANEQUS
CONVI CTI ON OF SECOND DEGREE MURDER
ARl SI NG FROM THE SAME EPI SCDE.

The trial court instructed the jury that it could consider as
an aggravati ng circunstance t hat appel | ant was previ ously convi cted
of a felony involving the use of violence, and that second degree
murder is such a felony (R897). In sentencing appellant to death,
the trial court found this aggravating factor, based solely upon
hi s cont enpor aneous convi cti on of second degree nmurder of his wfe,
Carol Way (which occurred during the sanme episode as the offense
for which the death penalty was inposed) (R1498).

In enacting the aggravating circunstance provided for in
section 921.141(5)(b), Florida Statutes, the | egislature never in-
tended for the circunstance to be applied where a cont enpor aneously
commtted violent felony supplies the "previous conviction," and
thi s aggravator should not have been considered in the sentencing
process in appellant's case.

Chapter 72-72, Laws of Florida, inits initial formas Senate
Bill No. 465, listed the followi ng two rel evant aggravating circun

st ances:

(b) The defendant was previously convicted
of another capital felony or a felony involv-
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ing the use or threat of violencetothe person.

(c) At the tine the capital felony was com
mtted the defendant also conmmtted another
capital felony.

Thi s | anguage was derived directly fromthe Mddel Penal Code,

Section 210.6(3)(b)(c). The Commentary to the Mddel Penal Code,
fromwhi ch the | anguage of the Florida Statutes was drawn, expl ains
that the first aggravator quoted above was intended to be limted

to offenses conmmitted prior to the instant offenses;

Par agraph (b) deals with the defendant's past
behavior as a circunstance of aggravation.
Per haps t he strongest popul ar demand for capi -
tal puni shnent arises where the defendant has
a history of violence. Prior conviction of a
felony involving violence to the person sug-
gest two inferences supporting the escal ation
of sentence: first, that the nurder reflects
t he character of the defendant rather than any
extraordinary aspect of the situation, and
second, that the defendant is likely to prove
dangerous to life on sonme further occasion.
Thus, prior conviction of a violent felony is
included as a circunmstance that may support
i nposition of the death penalty.

The second aggravator quoted above, which was elimnated from

Senate Bill 465, was directed at cont enporaneous convictions;

Paragraphs (c) and (d) (know ng creation of
homcidal risk to many persons) apply this
rationale to two cases in which the contenpo-
raneous conduct of the defendant is especially
indicative of depravity and dangerousness.
These are nul tiple nmurder and nurder invol ving
knowi ng creation of homcidal risk to many
persons.

When the Legislature subsequently elimnated paragraph (c)

guoted above, it expressed its intention that the aggravator at
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i ssue only be applicabl e where the prior conviction was obtained in
a prior case and was not a part of the case giving rise to the cap-
ital conviction on which the defendant is being sentenced. This is
a reasonabl e position since the | egi sl ature was focusing (a) on the
issue of failed rehabilitation, i.e., the defendant was already
given a second chance, and (b) the issue of propensity or future
danger ousness. The interpretation of this aggravator which has
allowed its application to cases involving nore than one hom ci de
does not address this historical concern and, in effect, becones a
mul ti pl e-of fense aggravator rather than a failed rehabilitation/
propensity aggravator. In this regard, this Court's conclusion in

King v. State, 390 So. 2d 315, 320 (Fla. 1980), that:

The legislative intent is clear that any vio-

lent crinme for which there was a conviction at

the time of sentencing shoul d be consi dered as

an aggravating circunstance
for which this Court gave no authority, is contradicted by the
above facts. Furthernore, this Court has placed a significant
[imtation upon its holding in King that contenporaneous convic-
tions prior to sentencing can qualify for the aggravator in ques-

tion. In Wasko v. State, 505 So. 2d 1314, 1317-18 (Fla. 1987),

this Court adopted a new policy that if there is but one incident
and one victim then contenporaneous crines cannot be used as a
prior violent felony. Appellant submts that the Wasko deci sion
does not go far enough. Contenporaneous convictions arising out of

a single incident should not be permtted to be consi dered regard-
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| ess of the nunber of victins. The rationale of WAsko seens to be
t hat cont enpor aneous convictions should not be used if the inci-
dents are not separated in tinme, but are rather a single incident;
it makes no sense for this rationale to require only a single vic-
tim "Prior" means "prior", not "different victinms even though at
the sane tine."

Also relevant to this discussion is State v. Barnes, 595 So.

2d 22 (Fla. 1992), in which this Court recently construed the habi -
tual of fender statute concerning predicate fel ony convictions which
contained virtually identical |anguage to that found in section
921. 141(5)(b), Florida Statutes (1991). Section 921.141(5)(b)

provi des for an aggravating circunstance if the defendant "was pre-

viously convicted of another capital felony or of a felony invol v-
ing the use or threat of violence to the person.”™ The habitua

of fender statute discussed in Barnes, section 775. 084(1)(a),
Florida Statutes (Supp. 1988), provided for habitual offender
treatnent if, anong other requirenents, "The defendant has pre-

viously been convicted of two or nore felonies in this state."

This Court held in Barnes that the predicate felony convictions
requi red for the habitual offender statute did not require sequen-
tial convictions. However, in Barnes, the convictions did arise
from separate incidents, and the holding did not renove the
requi rement that the predicate convictions arise from separate

i ncidents. Justice Kogan, concurring specially wote,
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| concur with the rationale and result reached
by the magjority, but only because this partic-
ul ar defendant's felonies arose fromtwo sepa-
rate incidents. Were this not the case, |
woul d not concur. | do not believe the | egis-
|ature intended that a defendant be habitu-
alized for separate crines arising from a
single incident, and | do not read the majori -
ty as so holding today. Under Florida's com
pl ex and overlapping crimnal statutes, virtu-
ally any felony offense can give rise to mul -
tiple charges, depending only on the prose-

cutor's creativity. Thus, wvirtually every
of fense could be habitualized and enhanced
accordingly. If this is what the |egislature

intended, it sinply would enhance the penal -

ties for all crines rather than resorting to a

"back-door " nmet hod of increasing prison senten-

ces.
Barnes, 595 So. 2d at 32. Since the |anguage used in the two
statutes is virtually identical, the | egislature must have i ntended
a previous conviction under Section 921.141(5)(b) to |ikew se ari se
froma separate crimnal incident. Any other construction violates
the rule of lenity set forth in section 775.021(1), Florida Stat-
utes (1991), as well as principles of due process of |aw, and sub-
jects the defendant to unconstitutional cruel and unusual punish-
ment. Anmends. VIII and XIV, U.S. Const.; Art. |, 88 9 and 17, Fl a.
Const .

Since the jury was instructed on an invalid aggravating factor

on atheory flawed in law, it nust be presuned that this factor was

wei ghed by the jury in reaching its 7-5 death recomendati on. See

Sochor v. Florida, 504 U S _ , 112 S. . _ , 119 L. Ed. 2d 326,

340 (1992); Espinosa v. Florida, 505 U.S. _ , 112 S. &. _ , 120 L.
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Ed. 2d 854 (1992). Appellant's death sentence nust therefore be

reversed for a new penalty trial before a newy inpaneled jury.
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| SSUE VI
THE TRI AL COURT ERRED | N | NSTRUCTI NG
THE JURY ON AND FI NDI NG THE AGGRA-
VATI NG Cl RCUMSTANCE THAT THE CAPI TAL

FELONY WAS ESPECI ALLY HEI NOUS, ATRO
Cl AUS, OR CRUEL.

An aggravating circunstance may not be weighed in inposing a
death sentence unless it is proven beyond a reasonable doubt.

State v. Dixon, 283 So. 2d 1,9 (Fla. 1973); Geralds v. State, 601

So. 2d 1157, 1163 (Fla. 1992). Were the evidence of an aggravat -
ing factor is circunstantial, it cannot satisfy the burden of proof
unless it is "inconsistent wth any reasonabl e hypothesis which

m ght negate the aggravating factor." GCeralds, supra, at 1163; see

Eutzy v. State, 458 So. 2d 755, 757-58 (Fla. 1984); Peavy v. State,

442 So. 2d 200, 202 (Fla. 1983).

In order to narrow the "especially heinous, atrocious, or
cruel " aggravating factor to prevent it from being applied in an
unconstitutionally overbroad manner,? this Court has construed it
as foll ows:

It is our interpretation that hei nous neans
extrenely w cked or shockingly evil; that
atroci ous neans outrageously w cked and vil e;
and, that cruel neans designed to inflict a
hi gh degree of pain with utter indifference
to, or even enjoynent of, the suffering of
others. \What is intended to be included are
t hose capital crines where the actual comm s-
sion of the capital felony was acconpani ed by

24 See e.g. Godfrey v. Georgia, 446 U S. 420 (1980); Maynard
v. Cartwright, 486 U S. 356 (1988); Shell v. M ssissippi, 498 U. S.
__(1990); Espinosa v. Florida, 505 U S. __ (1992).
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such additional acts as to set the crine apart
fromthe normof capital felonies -- the con-
scienceless or pitiless crinme which is unnec-
essarily torturous to the victim

State v. Dixon, supra, 283 So. 2d at 9.

To establish the HAC factor, it is not sufficient to showt hat

the victimin fact suffered great pain [see Teffeteller v. State,
439 So.2d 840, 846 (Fla. 1983)]; rather, the state nust prove that
t he defendant intended to torture the victim or that the crine was
nmeant to be deliberately and extraordinarily painful. See Porter

v. State, 564 So. 2d 1060, 1063 (Fla. 1990); Orelus v. State, 584

So. 2d 563, 566-67 (Fla. 1991); Santos v. State, 591 So. 2d 160,

163 (Fla. 1991); Robertson v. State, @ So. 2d __ (Fla. 1993)[ 18 FLW

S 51, 53] .

In Simons v. State, 419 So. 2d 316 (Fla. 1982), the tria

court's finding of the HAC circunstance, based on the facts that
the killing was done by bl udgeoning with a heavy, sharp tool, and
that the defendant attenpted to conceal the crinme by burning the
victims body, was overturned on appeal.

Under the facts of the instant case, the HAC finding could
only be sustained if the state could show t hat appel | ant knew t hat
Adrienne was alive when he set fire to the garage.? However,
neither the evidence in the original trial nor the evidence in the

resentenci ng proceedi ng establish that he knew she was alive. 1In

2 For purposes of this Point on Appeal, as well as the issues
of CCP and proportionality, wundersigned counsel wll assune
arguendo, w thout conceding, that appellant commtted the crines.
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fact, they strongly suggest the opposite conclusion. The state's
own pat hologist, Dr. Diggs, testified on direct exam nation in the
1983 guilt phase that the larger of Adrienne's two head injuries
woul d have dropped her i nmedi ately and rendered her totally i ncapa-
citated (OR801). That wound, by itself, certainly could have ren-
dered her unconscious, and certainly could have caused her death
(OR801). She could not have noved nore than a foot, if at al

(RGB02) .26 The defense's pathologist, Dr. G bson, agreed that the
wound woul d have rendered Adri enne unconscious (OR1173-74). Based
on the presence of soot in the trachea and | arynx, Dr. Di ggs deter-
m ned that at some point during the fire each victim was alive
(OR786- 87, 802- 03, R380, 385-86). In his guilt phase closing argu-

ment, the prosecutor argued that, while the victins were stil

breat hi ng when the fire was started, appellant thought they were
dead (R1468-69). The prosecutor al so suggested that appel | ant nust
have been shocked when he eventual |y found out ot herw se (OR1468).

Therefore, not only did the state fail to prove beyond a rea-
sonabl e doubt that appellant intended to torture Adrienne, or that
the crinme was neant to be deliberately and extraordinarily painful
[ see Porter, 564 So. 2d at 1063; Robertson, 18 F.L.W at S 53], the

reasonabl e hypot hesi s suggested by the prosecutor hinself was that

26 | n the resentencing proceedi ng, Dr. D ggs again stated that
t he wound woul d have been a fatal injury, and woul d have i ncapaci -
tated Adri enne al nost i nmedi ately (R384). Generally speaking, such
an injury would result in alnost imediate | oss of consci ousness
(R385). It was possible that she could have noved her arnms up in
reaction to the heat of the fire (R401).
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appel l ant set the fire in the belief that she was al ready dead.?’
The trial court erred in instructing the jury on the HAC aggravat -
ing factor (R897-98, see defense objection at R814-23) and in find-
ing it (R1499).In view of the prosecutor's enotionally charged
enphasis on this aggravating factor in his penalty phase cl osing

argunment (R862-64), and in view of the presence of statutory and

21 In addition, the trial court's finding assunes that the
person whom Randal |l Hi erl neier heard scream ng and saw trying to
crawl out of the garage was Adrienne (R1499). The evidence,
however, was at |east as consistent, if not nore so, with the
possibility that it was Carol WAy that Hierlneier heard and saw.
The state's own expert, Dr. Diggs, testified that Adrienne's head
injury would probably have rendered her imedi ately unconsci ous
(OR801-02,R384-85). |If she could have noved at all, it would have
been no nore than about a foot (OR802), or the involuntary raising
of her arms (R401). Carol, on the other hand, could possibly have
screaned during the fire, depending on how rapidly swelling of her
brain took place (OR815-16,823). |In arguing notions prior to the
1983 trial, the prosecutor and defense counsel agreed that Carol
could not have been burned in the l|ocation where her body was
found; she must have crawled there (OR473,477). State fire
i nvestigators Myers, Martinez, and Regal ado all testified on direct
that Carol sustained her burn injuries in a different area of the
garage than where she was found (OR670-71, 708, 746-47). The
prosecutor, in his closing statenent, argued (based on Dr. Diggs'
testinmony) that Carol could have crawl ed and screaned during the
fire; "[t]lhere is no question she noved" (OR1458). In the
resentencing proceeding during his cross-examnation of Craig
Tanner outside the presence of the jury, the prosecutor asked:

Q Are you aware, M. Tanner, that she
[ Carol, see R498] noved during the course of
the fire?

A.  One victim possibly could have noved,
sir. The other victiml|l amtold by even your
experts that they did not nove.

Q But the victim you' re tal king about
here noved . . . (R496-97)
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nonstatutory mtigating factors, and the fact that the jury recom
mended death by only a 7-5 margin, the error was plainly harnfu
both as to the jury recommendati on and the sentence. See Onel us,

584 So.2d at 567; State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). %

| SSUE VI I
THE TRI AL COURT ERRED | N CONCLUDI NG
(ALTHOUGH NOT RELYI NG ON AS AN AG
GRAVATI NG FACTOR) THAT THE EVI DENCE
SUPPORTED A FI NDI NG THAT THE CAPI TAL
FELONY WAS COW TTED I N A COLD, CAL-
CULATED, AND PREMEDI TATED MANNER
Sinple preneditation is not enough to support a finding of the
"col d, cal cul ated, and preneditated" aggravating factor. Rogers v.
State, 511 So. 2d 526, 533 (Fla. 1987). The state mnust prove
beyond a reasonabl e doubt that the killing resulted from"a caref ul

pl an or prearranged design." Rogers, at 533 [receding fromHerring

v. State, 446 So. 2d 1047, 1057 (Fla. 1984)]. In the instant case,

28 This Court's rejection, in his prior appeal, of appellant's
contention that the HAC circunstance was inproperly found, Way v.
State, 496 So. 2d 126, 128-29 (1986), is not controlling. The
"clean slate" rule applies to resentencing proceedings, and the
prior findings of aggravating or mtigating circunstances are not
"ultimate facts" which collateral estoppel or "law of the case"
woul d preclude being revisited or relitigated. Preston v. State,
supra, 607 So. 2d at 407-09. Resentencing proceeds de novo on al
i ssues bearing on the proper sentence. Teffeteller, 495 So. 2d at
745; Preston; Hall v. State, supra, 18 FLWat S 65. Mreover, if
the trial court's finding of HAC were to be affirnmed, notw thstand-
ing the state's failure to prove intent to torture or the deliber-
ate infliction of extrene pain, such a holding would be inconsis-
tent with the narrowi ng construction previously applied by this
Court, and would render the aggravating circunstance unconstitu-
tionally overbroad under Godfrey, Maynard, Shell, and Espi nosa.
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the prosecution's guilt phase theory was that appellant, "who was
having marital difficulties, argued with his wife in the garage of
their Tanpa home, ultimately striking her in the head with a ham

mer." Way v. Dugger, 568 So. 2d 1263, 1264 (Fla. 1990). He then,

according to the state's hypothesis, called his daughter into the
garage, struck her in the head with a hanmer, and set the garage on
fire. 568 So. 2d at 1264. The jury obviously found that Caro
Way' s deat h was not preneditated, because it acquitted appel | ant of
first degree nurder on that count, returning instead a guilty ver-
dict for second degree nurder.

Thus, even taking the evidence in the |light nost favorable to

the state, the killings, as in Garron v. State, 528 So. 2d 353

(Fla. 1988) and Santos v. State, 591 So. 2d 160 (Fla. 1991), arose

froma heated donestic confrontation. There was no evi dence of any
prior threats or planning. Conpare Santos, 591 So. 2d at 162

rejecting CCP in a donestic dispute situation, even where the

def endant had acquired a gun in advance and nmade death threats.

The preneditation involved in the death of Adrienne -- again taking
the evidence in the light nost favorable to the state -- was of

very short duration [see Wlson v. State, 493 So. 2d 1019, 1023

(Fla. 1986); Ross v. State, 474 So. 2d 1170, 1174 (1985)]; a spur

of the noment decision nade under extrenme stress.

As recognized in Garron, 528 So. 2d at 361, the "heightened
prenmedi tation aggravating factor was i ntended to apply to execution
or contract-style killings.” 1t could constitutionally be applied
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in an intrafamly killing, if the evidence showed, for exanple,

that the victimwas nmurdered after careful planning or by prear-

ranged design for an insurance payoff or an inheritance, or that a

"contract" was carried out. See e.g. Buenoano v. State, 527 So. 2d

194 (Fla. 1988). However, to apply the CCP factor under the cir-
cunst ances of this case -- a donestic confrontati on where the death
of the first victim was unpreneditated, and the killing of the
second victimtook place only nonents | ater and coul d not have been
pl anned beforehand -- would violate the limting construction of
this aggravating factor adopted in Rogers, and would render it un-
constitutionally overbroad.

Therefore, in considering appellant's contention that the
death sentence is disproportionate (lIssue I X, infra], this Court
shoul d not consider the trial court's gratuitous conclusion in her
sentencing order that (although she was not relying on it as an
aggravating factor) the evidence supported a finding that the capi -
tal felony was conmtted in a cold, calculated, and preneditated

manner (R1499-1500)2° Instead, the Court shoul d consider the facts

2 For the reasons discussed in Issue VI concerning the HAC
aggravating factor, this Court's opinion in appellant's prior
appeal [Way v. State, 496 So. 2d 126, 129 (Fla. 1986)] is not

control ling. Mor eover, Rogers (adopting the "careful plan or
prearranged design" limting construction of CCP) states the |aw

applicable to the instant resentencing, and to this appeal, while
t he broader interpretation which existed at the tinme of the earlier
appeal is no longer good |aw. See Rogers, 511 So.2d at 553
receding fromHerring v. State, 446 So. 2d 1047, 1057 (Fla. 1984).
See Dougan v. State, 470 So. 2d 697, 701 n.2 (Fla. 1985) (in
def endant's second appeal, "[t] he state argues . . . that we should

(continued. . .)
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that the killing arose from a donestic confrontation, that the
prenedi tation was of short duration and under extrene stress, and
t hat appel | ant had never before (and has never since) exhibited any
violent or crimnal behavior, as factors strongly supporting the

appropriateness of alife sentence. See Blakely v. State, 561 So.

2d 560 (Fla. 1990); Garron; WIson; Ross.

| SSUE VI |

APPELLANT' S DEATH SENTENCE VI CLATES
THE EIGHTH AND FOURTEENTH AMEND-
MENTS, UNI TED STATES CONSTI TUTI ON
BECAUSE A BARE MAJCORITY (7-5) DEATH
RECOMVENDATI ON IS NOT RELI ABLY DI F-
FERENT FROM A TIE VOTE JURY LIFE
RECOMVENDATI ON.

The defense contended bel owthat a 7-5 death recomendation is
not reliably different from a 6-6 |ife recommendation, and to
accord such a narrow death verdict great weight anmounts to arbi-
trary and capricious inposition of the death penalty (R1438-40).
Def ense counsel argued in his sentencing nenorandum

[ U nless nore than seven votes are required
for a death recommendation, death sentences
will be incorrectly inposed with such an un-
acceptably high probability that they violate

t he Ei ght h and Fourteenth Anmendnents' prohi bi -
tion of cruel and unusual puni shnent and

29(...continued)
apply the case law extant at trial or when the case was first
appeal ed rather than the case law currently in use. W disagree
because, as a general rule, the law in effect at the tine of an
appeal is the law that should be applied"). See also Lowe v.
Price, 437 So. 2d 142 (Fla. 1983); State v. Jones, 485 So. 2d 1283
(Fla. 1986).
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inposition of the death penalty in such in-
stances renders death penalty statutes uncon-
stitutional as applied.
(R1440)
Recogni zing that this argunent has been rejected in Brown v.
State, 565 So. 2d 304, 308 (Fla. 1990), appellant would request

this Court to reconsider. In Johnson v. Louisiana, 406 U S. 356

(1972) a plurality of the United States Supreme Court held that
jury unanimty was not required under the Fourteenth Amendnent in
order to convict. A state statute allowi ng conviction by a 9-3
maj ority was upheld because nine jurors constituted a substanti al
majority. In his concurring opinion, Justice Blackmn enphasi zed

the requirenment of a substantial majority and stated that a 7-5

standard "would afford ne great difficulty" 406 U S. at 366.
In view of the constitutionally based need for reliability in

capital sentencing, Caldwell v. Mssissippi, 472 U. S. 320, 329-330

(1985), and the "nonavailability of corrective or nodifyi ng nechan-

isme with respect to an executed capital sentence," Lockett v.

Ghio, 438 U. S. 586, 605 (1978), a substantial mjority, if not
unani nous agreenent, of the jurors should al so be required before
a death recommendati on may be returned. This is especially true in
light of the fact that the trial court is required to give great

weight to the jury's recomendation. See G ossman v. State, 525

So. 2d 833, 839 n.1 (Fla. 1988); Espinosa v. Florida, 505 U S. __

(1993)[51 CrL 3096, 3097] .
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| SSUE | X

THE DEATH PENALTY | S NOT' PROPORTI ON-
ALLY WARRANTED BECAUSE (1) THE KI LL-
| NG ARCSE FROM A DOVESTI C CONFRONTA-
TION, (2) THE PREMEDI TATI ON WAS OF
SHORT DURATI ON AND UNDER EXTREME
STRESS, (3) APPELLANT HAS NO PRI CR
H STORY OF VIOLENCE OR CRI'M NAL
ACTIVITY, AND (4) THERE ARE SUBSTAN-
TI AL NONSTATUTORY M Tl GATI NG Cl RCUM
STANCES.

Appel I ant has contended in Points IV through VII1 that none of
the aggravating circunstances found or alluded to by the tria
court can properly be applied. If this Court strikes all of the
aggravating factors, then there is no legal basis for a death

sentence, and appellant's sentence nust be reduced to life inpri-

sonnent. Banda v. State, 536 So.2d 221, 222 (Fla. 1988). In the

event that this Court upholds sone or even all of the aggravating
factors, it nust then consider whether the death penalty is pro-

portionally warranted. Brown v. Wainwight, 392 So. 2d 1327, 1331

(Fla. 1981).

In Blakely v. State, 561 So. 2d 560, 561 (Fla. 1990), a defen-

dant's death sentence was reduced to life inprisonnment on propor-
tionality grounds:

"[T]his Court [has] stated that when the
murder is a result of a heated donestic con-
frontation, the death penalty is not propor-
tionally warranted.” Garron v. State, 528 So.
2d 353, 361 (Fla.1988). W have expressly
applied this proportionality reviewto reverse
the death penalty in a nunber of donestic
cases. [cases cited in footnote]. On the
ot her hand, we have affirnmed the death sen-
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tence under express proportionality review
where the defendant has been convicted of a
prior "simlar violent offense." [cases cited

in footnote]. In the instant case, Bl akely
had commtted no prior simlar crine. The
killing resulted from an ongoing and heated

donestic dispute and was factually conparabl e
tothat in Ross v. State, 474 So.2d 1170 (Fl a.
1985), wherein the husband bl udgeoned the wfe
to death with a hammer or other blunt instru-
ment. We reversed the death penalty there on
proportionality grounds.

Were the defendant has no prior history of violent behavior,
this Court has even reversed death sentences on proportionality
grounds where he nurdered two people during the sanme viol ent out-

bur st . See Garron v. State, supra, 528 So. 2d at 361; WIson v.

State, supra, 493 So. 2d at 1023-24. As Justice Barkett observed

in her dissenting opinionin Porter v. State, 564 So. 2d 1060, 1065

(Fla. 1990):

CGeneral ly when we have affirmed death sentenc-
es i n anal ogous situations, we have noted that
the defendants had prior, unrelated convic-
tions of violent felonies. See Hudson v.
State, 538 So.2d 829 (Fla.)(defendant was on
community control for sexual battery when he
commtted the nurder), cert. denied, = U S _ |
110 S.&t. 212, 107 L.Ed.2d 165 (1989); Lenobn
v. State, 456 So.2d 885 (Fla. 1984) (defendant
commtted nurder shortly after serving prison
sentence for assault with intent to commt
first-degree murder), cert. denied, 469 U S
1230, 105 S.Ct. 1233, 84 L.Ed.2d 370 (1985);
Wllians v. State, 437 So.2d 133 (Fla.1983)
(def endant had been convicted of aggravated
assault, and was on parole for possession of
firearmby a convicted felon, when he commt-
ted the nurder), cert. denied, 466 U.S. 909,
104 S.Ct. 1690, 80 L.Ed.2d 164 (1984); King v.
State, 436 So.2d 50 (Fla. 1983) (defendant had
a prior conviction of mansl aughter for killing
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a woman with an axe), cert. denied, 466 U S
909, 104 S.Ct. 1690, 80 L.Ed.2d 163 (1984).

In the instant case (assum ng the state's hypothesis of guilt
is correct), the killings arose from a donestic argunent between
appellant and his wife Carol in the garage; and the preneditation
in the death of Adrienne was of short duration and under extrene
stress. Appellant has no history of crimnal activity or violent
behavior, and in fact has led a highly productive life as an engi -
neer, in the field of air traffic control and instrunment |anding
systens. To do so, he has had to overcone the tw n handi caps of
right side brain inpairnment and severe hearing |oss. Through "an
enornous anount of notivation" and drive to learn, and extrene

diligence and struggl e (R636,638-41), he becane a highly respected

expert in his field. In addition, at the tinme of resentencing, he
had served over seven years in prison -- on death row for a crine
he has al ways mai ntai ned he did not commt -- without receiving a

single disciplinary report, and w thout ever achieving |ess than
t he highest daily rating of his behavior. Therefore, he has denon-
strated as a significant mtigating factor his potential for
rehabilitation and for productivity within a prison setting. See

Ski pper v. South Carolina, 476 U. S. 1, 7 (1986); Maxwell v. State,

603 So. 2d 490, 492 (Fla. 1992); Cooper v. Dugger, 526 So. 2d 900,

902 (Fla. 1988). This, along with the other nonstatutory mtigat-
ing factors established by the evidence [see p. 32-35, of the

Statenment of the Facts] and found by the trial judge (R1500-01),
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provi des even nore reason why life inprisonment is the appropriate

sentence in this case.
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CONCLUSI ON

Based on the foregoing argunent, reasoning, and citation of
authority, appellant respectfully requests that this Court grant
the followng relief:

Reverse the trial court's order sunmarily
denying his notion for post-conviction relief,
and remand for an evidentiary hearing [Issue

1.

Reverse his death sentence, and remand for
a new penalty proceedi ng before a new y i npan-
eled jury [lIssues II, IIl, 1V, V, and VI].

Strike the statenent in the trial court's
sentencing order regarding the "cold, calcu-
| ated, and preneditated" aggravating factor,
and not consider this factor in conducting
proportionality review [Issue VII].

Reverse his death sentence, and remand for

inposition of a sentence of life inprisonnment
[Issues VIII and |X].
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Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4730, on
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