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PRELI M NARY STATEMENT

Appel  ant, RONALD KEI TH WLLIAMS, was the defendant in the

trial court below and will be referred to herein as “Defendant”
or "Appellant."” Appellee, the State of Florida, was the
petitioner in the trial court below and wll be referred to
herein as "the State.” Reference to the pleadings will be by
the synbol "R " reference to the transcripts wll be by the
synbol "T," and reference to the supplenental pleadings and
transcripts will be by the synbols "SR vol.]" or “ST[vol.]”
followed by the appropriate page nunber(s). Reference to
Appellant’s brief wll be as “IB" followed by the appropriate

page nunbers.

STATEMENT OF THE CASE AND FACTS

Subject to the followng additions, corrections, and/or
clarifications set forth below and in the argunent portion of
this brief which are necessary to resolve the legal 1issue
presented wupon appeal, the Appellee accepts the Appellant's

statenent of the case and facts for purposes of this appeal.



SUMVARY OF ARGUNVENT

| ssue | - No error occurred in substituting an alternate
for a juror who had becone unable to discharge her duties. Not
having been not discharged, the alternate was available for
recal | .

lssue Il - A sufficient inquiry was made of Juror Wall ace
to determne she was incapable of rendering discharging her
duti es.

Issue 11l - The instruction on juror note taking and review
was proper. No undue enphasis was placed on the notes.

| ssue IV - The judge heard fromthe appropriate parties and
conducted a sufficient inquiry regarding M. Raticoff’s
conpet ency.

Issue V - Having failed to object to M. Raticoff’s
representation, Appellant nust establish an actual conflict of
interest existed and adversely affected his case. No such
show ng has been nade, thus, this Court should affirm

| ssue VI - Def endant was not unrepresented during the
heari ng on counsel’s Bipolar Disorder and a new attorney was not
required.

| ssue VIl - Evidence of the victins pregnancy was admtted

properly and did not prejudice Appellant’s case.



| ssue VIII - The trial judge was present physically during
the entire trial. Hs inability to see a particular exhibit
did not make himfunctionally absent.

| ssue I X - Sufficient, conpetent evidence was presented to
support sexual battery as the wunderlying felony for felony
mur der .

| ssue X - Substantial, conpetent evidence was presented as
to Appellant’s preneditated intent to kill the victim

Issue XI - Although unpreserved, the State's closing
argunment was fair reply to Defendant’s closing, the Court should
affirm

|ssue XIl - The victinms statenments to Oficer Gllespie
qualified as both dying declarations and excited utterances.

| ssue XIII - The victims statenents to the 911 operator
were excited utterances and the identification of Appellant from
the photo line-up was admtted properly as a dying declaration

lssue XIV - The State was not required to allege felony
murder in order to argue it to the jury.

| ssue XV - There was no error in permtting the State to
argue felony nurder because first degree nurder had been
char ged.

| ssue XVl - Rel i ance upon Appellant’s conviction for
i ndecent assault upon a child as a prior violent felony was

proper.



| ssue XVI1 - The judge conducted the appropriate analysis
of the penalty phase evidence before inposing the death penalty.

| ssue XVI 11 - Proportionality review supports the
i nposition of the death sentence in the instant case.

| ssue XIX - Appellant’s prior second-degree nurder
conviction was not a feature of this case; the adm ssion of the
facts of that murder did not prejudice Appellant unfairly.

| ssue XX - The finding of the heinous, atrocious, or crue
aggravat or was appropriate in this hom cide.

| ssue XXI - The standard jury instruction on mtigation in

a first-degree nmurder penalty phase is constitutional.



ARGUVENT

| SSUE |
VHETHER THE TRI AL COURT ABUSED I TS
DI SCRETION |IN REPLACI NG JUROR WALLACE W TH
ALTERNATE JUROR CARRIL DURING GU LT-PHASE
DELI BERATI ONS (Rest at ed).

At 9:40 a.m, the jurors were excused to begin
del i berati ons. The court explained to the alternates they nmay
be recalled if a penalty phase were necessary and asked them not
to read about or discuss the case with anyone. (T XVII 2164-69).
Later, a note was received from the jury which read: “Juror
nunber ten requests that she be allowed to speak to Judge
Shapi ro. She feels that she’s enotionally unable to nmake a
decision, either way.” (T XvII 2171). Before talking with the
juror, the court discussed substituting an alternate or
declaring a mstrial. (T XVIl 2171-75).

When the juror, Bessie Wallace (“Wallace”), explained her
note, the foll ow ng occurred:

THE COURT: | don’t know what that
means. In other words, we have sat here for
approximately a nonth, and both sides -- the
State has presented evidence, the defense
has cross examned State’'s w tnesses, | have
instructed you on the |aw. Can you apply
the law to the evidence and attenpt to
determ ne has the State proven the el enents,

or do you feel you' re unable to do that?

MS. VWALLACE: | can't do that. | can’t
bring nyself to that.

THE COURT: Wy not ?



(T XVI 11

MS. WALLACE: |’ ve been through that
before and | couldn’'t handle it before.

THE COURT: What ?

MS. WALLACE: Before ny son - wth ny
son. | was with it before with ny son

THE COURT: How cone you didn’'t tel

us about that when we were questioning you?

V5. WALLACE: | tell mnmy son, he was
actually before three tines.

* * * *

M5. WALLACE: Ckay. 1’ve been to court
with ny son three years ago, |'m saying,
now, for a crime he didn't commt. [’'m
saying now, and | can’t, | just can’t do it.
| can’t bring nyself to do this. | can’t do
this. You understand what |’ m saying?

THE COURT: No, | don’t understand a
word you’'re saying. |In other words, we went
into a great deal of questioning. W spent
approximately two weeks questioning jurors
and | want to know if you had any feelings
or enotions that you didn't bring up?

M5. WALLACE: | had, at that time, no,
| did not.
THE COURT: Al | right, can you

listen to the other jurors discussing their
views of the evidence and applying the |aw
to it and would that hel p you?

M5. WALLACE: | cry. | couldn't. W
try, but 1 couldn't go through that. I
can’t do it. So, | just cannot do it.
2176-78).

Both parties declined the court’s offer to question Wll ace.

(T XVI 11

2178-79). The defense noved for a mstrial

VWhen the



court proposed substituting an alternate,

argui ng substitution would be appropriate where a juror

i ncapabl e of participating in deliberations.

the State agreed,

becane

(T XVI11 2179-80).

Over a defense objection, the court excused Wllace

substituted an alternate:

In other words, it'’s not a situation
where this woman is voting for the defendant

and everyone else wants to vote for the
St at e. It’s a situation where she’s not
capable of rendering any verdict and the

Court feels that since she is enotionally
i ncapacitated, that | see no difference than

if she got in an autonobile accident

and was

unable to perform her job as a juror. I

don’t see any difference.

And, basically, we have a
where | don’t think this wonan

situation
knew the

enotions she would be subjected to during

this proceeding. And |'m just
bring in an alternate.

(T XVI11 2180-81).

When the defense renewed its notion, the court expl ai ned:

going to

THE COURT: Your notion for mstria
is denied. The Court finds that juror
nunber ten is not, in any way, saying she’s
mentally ill. What the Court is saying is
t hat because envotionally, again, whi ch
involves no nental illness, but involves
experiences she’s had in life, she’'s unable

to perform the duties of a juror, of

wei ghing the evidence and applying

the | aw

to that evidence, and attenpting to arrive

at a verdict.

| think the record is clear that
she’s unable to arrive at any verdict, even
if this matter would continue on for days

is that correct, ma' anf?

and



MS. WALLACE: That’ s right.

THE COURT: And because of

that, the

Court is going to excuse her and call for

the first alternate juror. | see no
difference between a juror taking ill and
being unable to perform the job of being a
juror, as being enotionally wunable to
perform | think both are involuntary, both
are matters that all humans suffer from be
it physical illness, or wth it that the
enotions prevent her from performng her
duty. That’s why we have alternates and
what we’ll do, then, is call the jury out,
have them recess wuntil we <can get the

alternate in, and then have them recomence
their deliberations from the very beginning,

noting the defendant’s objection.

(T XVI11 2183-84).

Havi ng contacted first alternate, Barbara Carri

(“Carril™),

the clerk informed the court Carril could return within an hour.

The court discussed its instructions and informed the remaining

jurors Wallace was excused and Carril would arrive shortly.

jurors were invited to wait in the snack bar

and were instructed not to discuss the case.

The

wth the bailiff,

Significantly,

j udge expl ai ned deliberations would have to begi n anew.

As you probably know, juror nunber ten
has very candidly inforned us that she's

unable to perform the function of

being a

juror for enotional reasons. ... What this
is qgoing to require is that since the

alternate was not pr esent during vour

deli berati on, and does not have the

i nput of

the discussion fromthe el even other

jurors,

vou're qgoing to have to restart your

del i berati ons when the new juror, or

the old

alternate, gets here.

(T XVIl1l 2184-87). The court also stated:

t he



So, we won’'t
i nstructions.
the deliberation,
present during the
i nput
matt ers.

I n other words,
jury system is
i ndi vi dual

t he
their
whol e,
t he individual,
t he whol e.

and

(T XVIIl 2188-89).%  Neither

Upon alternate juror
what the instructions would be,
to support the substitution.
suggested additiona
sought inquiry of the panel or
i nstruct ed:

Let
twelve jurors.

[Carril], who was
present. I

We woul d j ust
so

may change how you feel

i nput
and vice versa.

party sought

Carril’s arrival,

| anguage to the proposed

the record reflect
The
t he
woul d ask vyou,

to reread the
like to restart
that the juror is
di scussi on. And her
about certain

have

that’s the greatness of
that each person has
that can affect the

The whole affects

the individual affects

other 1instructions.

the court discussed

and the State presented case | aw

Neither party objected to or

i nstructions nor

alternate juror. The jurors were

that we now have
al ternate, Bar bar a
first alternate, is
at this time, to

comrence your deliberation.

What |
whet her or
del i beration,
or not

will
not

or
you wish to

you

|ate as t hi nk
solely up

you’ re the boss.

you

So, at

do is at 5:30 |
order
retire for
If you wish to continue,

to you and whatever

this point, |

wll ask you
to continue your
supper in, or whether
the evening.
you may continue as
r easonabl e. It’s
you deci de,

want

is

woul d ask vyou to

start anew. W'l |

! The judge noted it was 2:

cal |

you at 5:30 to see

20 p.m (T XVIII 2188).

9



what you want to do. At this tinme, | would
ask you start vyour deliberations anew.

It’s now 10 after 3:00.
(T XVI1l 2190-91, 2193-94) (enphasis added).

Sonetinme later, the jury asked for Oficer Gllespie's
testinmony to be re-read; this was allowed. (T XviIl 2195).
Approximately a half hour later, a verdict was returned. It was
5:45 p.m, after the verdict was published, the jury polled, and
instructed regarding penalty phase plans. (T XVill 2196-2201).

Appel lant clainms the court abused its discretion in denying
a m stri al and in substituting an alternate during
del i berations. (1B 15-35). He begins the analysis by citing
Florida Rule of Crimnal Procedure 3.280(a), which provides in
pertinent part, “[a]lternate jurors, in the order in which they
are inpaneled, shall replace jurors who, prior to the tinme the
jury retires to consider its verdict, becone unable or
disqualified to perform their duties.” (1B 16). He all eges

this rule precluded the substitution.?

2 Appel l ant did not, however, apprise the court of this rule
or otherwse alert the court to the substance of its provisions.
Rat her, he raised general, conclusory objections to substituting
the alternate: “You can’t bring in an alternate” (T XViII
2173); “1I’'m going to nove at this point, however, for a
mstrial” (T XviIl 2179); “Judge, see, the problemis that |’'m
having, at least frommnmy perspective, this is a first. \Watever
decision is mde, |I'm making, at this time a notion for new
trial, whether it be right or wong, subject to 3.850 review
should my client be convicted. And I'’m going with it with an
abundance of caution. The Court’s nmade sonme good suggestions.
The only conservative and the safest view | see is noving for
mstrial, right now (T XVIIl 2179); “Just for the record, and

10



The State submts Rule 3.280 is not controlling in a capital
case. Rule 3.280(a) also provides: “Except as hereinafter
provided regarding capital cases, an alternate juror who does
not replace a principal juror shall be discharged at the sane
tinme the jury retires to consider its verdict.” In a non-
capital case, once the jury begins deliberations, the alternates

are discharged from further service. See McGIl v. State, 468

So.2d 356, 357 (Fla. 3d DCA 1985) (finding “[t]he rule nakes no

provision for the recall of a juror who has been discharged

after deliberations have comenced”); Janes v. State, 453 So.2d
786, 792-93 (Fla. 1984)(reasoning generally, “once a jury is
di scharged it cannot be re-inpaneled to hear matters relating to
the same case ... because after discharge the nenbers |ose their
separate identity as a jury and because they are subject to

out side influences”).

|’ m strenuously objecting to any alternate, 1'Il nmake the notion
in front of nmy client” (T XViIIl 2180-81); “I'm noving for a
mstrial at this point” (T XviIl 2181-82); *“Cbviously,

strenuously object to any deliberations continuing with an
alternate juror who has not been present. I would like the

record to reflect any deliberations comng in, in the mddle of
the deliberations, replaces Ms. Willace, who, for the record

is the only, the only black juror”™ (T XVIIl1 2182); and “l object
to the entire procedure and | renew ny notion for mstrial” (T
XVI1l 2182). These general objections and conclusions were not
sufficient to apprise the court of the putative error and were
legally insufficient to allow Appellant to rely on a rule he
could have, but failed, to <cite below This issue was
unpreserved for review See Tillman v. State, 471 So.2d 32
(Fla. 1985); Steinhorst v. State, 412 So.2d 332 (Fla. 1982); but
see Wke v. State, 648 So.2d 683 (Fla. 1994).

11



Conversel vy, in capital cases, al ternates are not
“discharged.” Like Carril, they are excused from deli berations,
but told to remain in contact with the court for potential
penalty phase service and they are told not to discuss or read
about the case. Thus, unlike alternate jurors in non-capital
cases, those in capital cases are not discharged, and thus, are
avail able for substitution if a juror becomes unable to fulfil
his duti es.

Appel l ant contends substitution during deliberations has
constitutional consequences, nanmely, the infringenent of the
right to a jury of 12. (IB 18-19). Di scharging a juror and
substituting an alternate does not disturb the ultinmate nunber
of jurors who decide the case. Utimately, only 12 jurors
render a verdict. As for the specific 12 that do so, “a
def endant has no right to have any particular person serve as a
juror but is entitled only to qualified jurors.” Street .

State, 592 So.2d 369, 370 (Fla. 4th DCA 1992); Gordon v. State,

704 So.2d 107, 111 (Fla. 1997) (finding no right to a
“particular jury conposition”).

VWl | ace was no longer qualified to serve. See Issue I1.
Once she declared she could not render a fair and inpartial

verdict, the court had three options; first, it could seek

Appel lant’ s wai ver of 12 jurors and proceed with 11, See Patton

v. United States, 281 U S 276 (1930)(finding defendant nay

12



wai ve 12 person jury); cf. Blair v. State, 698 So.2d 1210, 1214
(Fl a. 1997) (finding defendant nmay waive sSiXx-person jury);
second, it could declare a mstrial; or third, it could
substitute an alternate because she had not been discharged.
Wt hout specific |legal grounds for doing so, Appellant noved for
a mstrial. Despite reliance now on nunerous out-of-state
cases, Appellant has failed to show an abuse of discretion. See

Cole v. State, 701 So.2d 845, 853 (Fla. 1997)(finding “ruling on

a nmotion for mstrial is within trial court’s sound discretion
and should be granted only when necessary to ensure a fair
trial”).

Even a cursory review of the law in other jurisdictions
reveal s no general consensus on the issue. Sone states have a
rule or statute which allows substitution during deliberations

as long as procedural safeguards are net. Pendergrass v. State,

702 NE 2d 716, 718 n.2 (Ind. 1998)(finding it is wthin
court’s discretion to invoke rule which permts substitution of
an alternate for an original juror who has becone disqualified);

People v. Fudge, 7 Cal 4th 1075, 31 Cal Rptr 2d 321, 875 P.2d 36

(Cal 1994)(finding no error in substituting alternate for a
di scharged juror even though jury had reached guilty verdicts on

three of five counts); Perry v. State, 255 Ga 490, 339 S.E 2d

922 (Ga. 1986)(finding no bar to the replacenent of original

juror with alternate after deliberations commenced as |ong as

13



nothing occurred to affect alternate’s qualifications to serve);

Geen v. Zant, 738 F.2d 1529 (11th Cr. 1984)(affirmng no error

under GCeorgia law to substitution of di scharged juror wth

alternate); Henderson v. Lane, 613 F.2d 175 (7th G r.)(finding

I[Ilinois permts substitution of incapacitated juror after

del i berations started), cert. denied, 446 U S. 986 (1980). The
states that do not have an applicable rule or statute either
strictly forbid substitution after deliberations have begun, or
allow substitution conditioned on procedural safeguards. State
v. Grts, 121 OChio App.3d 539, 700 NE 2d 395 (8th Dist.
Cuyahoga County 1997)(finding general rule that alternates may
not be substituted once deliberations commence is not absolute
and even though rule is expressed in nmandatory terns, violation

is not per se reversible error), disnmi ssed, appeal not allowed,

80 Chio St. 3d 1424, 685 N.E. 2d 237 (1997); State v. Bobo, 814

S.W2d 353 (Tenn. 1991)(acknowl edging right to original 12
jurors could be waived, but if not waived know ngly, failure to
foll ow procedural rules not subject to harm ess error analysis);

Cork v. State, 433 So.2d 959, 962-63 (Ala App. 1983)(finding no

error in permtting substitution because jury had not begun

del i berations although it had been instructed); State v. Lehman,

108 Ws.2d 291, 321 NW 2d 212 (1982)(holding it was error to
substitute alternate for original juror once deliberations began

because there was no authorizing rule and because (1) trial was

14



not of significant duration; (2) parties did not consent to
substitution; (3) alternate was not questioned to see if
separation had created prejudice; (4) court did not question
jurors to determne if they could deliberate anew while giving
consideration to alternate’s views; and (5) new jury was not
told to begin deliberations anew).

Federal Rule of Crimnal Procedure 24(c) is simlar to
Florida’s Rule 3.280 in that it contains |anguage requiring

di scharge of alternates once deliberations begin. However, the

federal rule is not constitutionally grounded. u. S. v
Phillips, 664 F.2d 971, 992 (5th Gr. 1981), cert. denied sub

nom, Meinster v. US., 457 U S 1136 (1982). But see, U.S.

Huntress, 956 F.2d 1309, 1314-15 (5th Cir. 1982)(overruling

Phillips in the Fifth Grcuit Court of Appeals based upon new
rule). Shortly after Phillips was issued, Federal Rule of

Crimnal Procedure 23(b) was created which provided for the use
of an 11 person jury, negating the need for substitution.
Huntress, 956 F.2d at 1314-15. However, violation of Rule 23(b)
is not per se reversible error; a defendant may agree to the
substitution. Id. at 1316.

However, in U.S. v. MFarland, 34 F.3d 1508 (9th Gr.

1994), cert denied, 515 U. S. 1107 (1995) after noting Rule

24(c)’s mandate, the court reasoned:

A district court's decision to excuse a
juror for just cause pursuant to Rule 23(b)

15



IS reviewed on appeal for abuse of
di scretion. Once t he jury begi ns
deli berations, it is error in the Nnth
Crcuit to substitute an alternate for a
regul ar nenber who has to be discharged,
unl ess there has been an express waiver of
Rule 24(c) by the defendant. This court
must, however, also determne whether the
decision to substitute the alternate absent
an express waiver either presunptively or
actually affected t he def endant' s
substantial rights. If this court finds
that his rights were affected, it mnust then
decide whether the error so threatens the
fairness, integrity, or public reputation of
the court as to require reversal.

McFarland, 34 F. 3d at 1511 (citations omtted). I n McFarl and
an original juror was excused after deliberations had commenced
and an alternate, who had been adnonished not to discuss the
case, was substituted. Upon reconmencenent of deliberations,
testinmony was re-read and additional instructions given. Even
t hough finding error on appeal, the appellate court concluded it
was harmess in light of the jury instruction to begin from the
begi nning, rereading of testinony, and no indication a different
verdict would have been reached by an 11 nenber jury. [d., at
1513-15.

Only two Florida cases have addressed substitution during

deliberations. In Sotola v. State, 436 So.2d 1001 (Fla. 5th DCA

1983), notion den., 447 So.2d 888 (Fla. 1984), a 12 nenber jury

retired to deliberate at 8:15 p.m after a five-day trial and
the alternates were discharged. At 1:22 a.m, the foreman told

the court one of its nenbers had read the newspaper in

16



contravention of the court’s order, but had not discussed it

with the others. During discussions with parties, the court
rejected the idea of proceeding with 11 jurors. | nstead, the
offending juror was replaced with an alternate. Unsure and

fatigued, defense counsel requested a recess until the norning,
so he could strategize. Absent a formal request for a mstrial
the court told the jurors not to read anything and sent them
honme. |d. at 1001-06.

The next norning, the judge learned the first alternate had
neither read nor heard anything about the case. Addressing the
“new’ jury, the court inforned it that the alternate was ready
to deliberate and they should start deliberating the case again.
That evening a verdict was reached 1d. at 1006-07.

On  appeal, the defense argued Rule 3.280 precluded
substitution. After noting several non-Florida courts had
approved of such substitution during deliberations, the district
court found Sotola's notion for mstrial insufficiently specific
to apprise the court of his conplaint. Sotola, 436 So.2d at
1008. It also noted he failed to raise nore specific objections
after the recess, which he had requested in order to decide his
posi tion. Id. Recogni zing the judge had not instructed the
jury to begin deliberations anew, an inportant factor in

affirmance in federal cases, but noting post-trial interviews

17



revealed the jury started from “scratch” in their deliberations,
the district court found:
Florida has no statutory or procedura

aut hori zati on for substitution of an
i npaneled juror after discharge of the

alternates and commencement of
del i berati ons. In the wevent of tinely
objection, it should not be done. But there
is no constitutional inpedinent to such

substitution, and it is not fundanenta
error to permt it in the absence of tinely
and proper objections.

ld. at 1008- 09.

In MG 1l v. State, 468 So.2d 356 (Fla. 3d DCA 1985), the

del i berations comenced and the alternate was discharged.
Before leaving, the alternate told the judge ex parte he would
have found the defendant guilty. Forty mnutes later, a juror
was di scharged because he was not fluent in English sufficiently
to perform his duties. Wen the defendant refused to stipul ate
to a jury of five, the court sat the alternate. About two hours
after the jury bhad retired to deliberate, the alternate
returned, and deliberations started anew. However, on appeal

the district court declined to decide whether substitution was
per se reversible error. [d. at 357. Rather, it determ ned the
alternate, who had expressed an opinion about the defendant’s
guilt required disqualification, and the judges’s ex parte
conversation with himwas so fraught with potential prejudice it

coul d not be considered harm ess. 1d.

18



As argued above, Appellant’s general, conclusory objection

to the substitution, as in Sotola, was insufficiently specific

to apprise the judge of the alleged error. Also, there is no
proof of prejudice. At the time Carril was released pending
recal |, she was adnonished not to discuss the case.

Additionally, just a few hours later, the new jury was infornmed
it should begin deliberation anew. The jury spent a period of
time deliberating; in fact, it sought a read-back of specific
trial testinony. There is no indication the jurors did not

follow their instructions. Sutton v. State, 718 So.2d 215, 216

n. 1 (Fla. 1st DCA 1998)(finding |aw presumes jurors followed
judge’s instructions in the absence of contrary evidence). See

also, US. v. dano, 507 US 725, 740 (1993)(finding there is

a presunption, absent contrary evidence, jurors follow court’s
i nstructions). G ven these facts, this Court should find the
trial court took the appropriate steps in addressing the
di scharge of Wallace and substitution with Carril.

Moreover, from a public policy standpoint, there is no need
to declare a mstrial in a capital case nerely because a juror
becones incapacitated. Because steps are taken to ensure
alternates are not tainted during their separation from the
original jurors as guilt phase deliberations are proceeding, and
additional precautions could be instituted to ensure a newy

constituted jury would begin deliberations anew, there is no
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reasonable basis to require a mstrial be declared under these

ci rcunst ances. Clearly, to sacrifice the overwhelmng tine
invested by all parties concerned (victins, W t nesses,
defendants and state), and to squander |imted judicia

resources where there is no constitutionally grounded reason to
do so, would be elevating procedural form over substance.
Absent proof prejudice did inure to the defendant; this Court
shoul d perm t substitution of alternate jurors after
del i berati ons have begun in capital cases when an original juror
has becone incapacitated. For the foregoing reasons,

Appel l ant’ s conviction should be affirneds.

s Alternately, should the Court find Rule 3.280 applies
and requires reversal, the State submts a rule anmendnent is
warranted for capital cases where an original juror becones
i ncapacitated during deliberations. To require a mstrial under
these circunstances is unnecessary, especially where alternates
are not discharged, and are adnoni shed not to discuss the case.
Basi ¢ procedural safeguards may be enployed to ensure a fair and
inpartial jury after such substitution. Should the Court
promulgate a new rule, it could require inquiry of the
alternates and original jurors to ensure there has been no
prejudi ce generated due to the delay in substitution and that
the newy <created jury would be capable of begi nni ng
del i berati ons anew.
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| SSUE 1|1
VWHETHER TRI AL COURT MADE ADEQUATE | NQUI RY
| NTO GROUNDS FOR REMOVI NG JUROR WALLACE FROM
JURY DURI NG GUI LT- PHASE DELI BERATI ONS
(Rest at ed) .

As discussed in Issue |, the deliberating jury sent a note
whi ch read juror nunber 10, Wallace, wants to speak to the court
because “she’s enptionally unable to make a decision, either
way.” (T Xvil 2171). Wal |l ace infornmed the court she was too
enotional to nake a decision in the case; she was crying so nuch
and recalling the experience her son had with the crimnal
justice system that she could not deliberate. (T XVIII 2176-78).

Wen the court queried if the parties wshed to ask the
juror questions, both declined. (T XVIIIl 2178-79). Utimtely,
over a defense objection, the trial court excused Wll ace,
finding she was “not capable of rendering any verdict ...since
she [was] enotionally incapacitated.” (T Xvill 2180-81). Upon
def ense counsel’s renewed objection and notion for mstrial, the
judge explained that ®“she’s unable to perform the duties of a
juror.” In response to the judge’'s coment, “l think the record
is clear that she’'s unable to arrive at any verdict, even if
this matter would continue on for days,” Willace responded,
“That’'s right.” (T XVIIl 2183-84).

Appel lant clains “Wall ace’s problem of continuing as a juror
is anbiguous ...and appears as if [it were] due to the facts of

the case and deli berations over the case,” rather than “personal
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problens.” (1B 35-36). He specul ates Wallace “could have been
a hold out juror who was being pressured by the other jurors.”
(1B 36). He concludes “reversal is warranted here where there
were not adequate facts on the record to support that Wallace’s
probl enms stemmed from exclusively personal problens rather than
fromthe facts of the case.” (1B 38). The State disagrees.

To the extent Defendant |abels the inquiry insufficient, the
State submts he failed to preserve the claim After the court
inquired of the situation, it asked the parties if they wanted
to ask questions. Both parties declined; Appellant neither

conplained about the inquiry nor questioned the alleged

anbiguity of Wllace's conplaint. (T XvilIl 2178-79). Al so,
Appellant did not object to Willace's excusal; rather, he
objected to the substitution. The failure to object below,

wai ves this issue. See Garland v. State, 634 So.2d 692 (Fla.

5th DCA 1994) (finding waiver where defendant did not object to
trial court’s dism ssal of “disoriented” juror).

Were this Court to consider the claimthat Wallace s reason
was too anbiguous to justify renoval, this Court should note, it
has held the decision to dismss a juror is within the tria

court’s sound di scretion. See Jennings v. State, 512 So.2d 169,

173 (Fla. 1987)(finding trial court has broad discretion in

deciding whether a juror may sit); Raleigh v. State, 705 So.2d

1324, 1328 (Fla. 1997); Calloway v. State, 189 So.2d 617 (Fla
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1966); Bullis v. State, 734 So.2d 463, 464 (Fla. 5th DCA 1999):

Oosz v. State, 389 So.2d 1199, 1200 (Fla. 1st DCA 1980). See

generally United States v. Fajardo, 787 F. 2d 1523, 1525-26

(11th Cr. 1986)(finding renmoval of a juror is not to be
di sturbed absent a show ng of resulting bias or prejudice).

Here, Appellant has failed to show an abuse of discretion
Wallace’s reason for her inability to continue was not

anbi guous; as the court found, she was “not capable of rendering

any verdict ... since she [was] enotionally incapacitated.” (T
XVI11l 2180-81). From her responses, it was clear she could not
sit in judgnent. Had she made these statenents during voir

dire, she would have been subject to a challenge for cause. San

Martin v. State, 717 So.2d 462, 467 (Fla. 1998)(finding jurors

‘who cannot and wll not conscientiously obey the law wth

respect to one of the issues in a capital case’ are subject to

a for cause challenge (quoting Lockhart v. MCree, 476 U S. 162,

176 (1986)); Castro v. State, 644 So.2d 987, 989 (Fla.

1994) (finding for cause renoval of juror proper where juror
stated he was unsure he could follow the court's instructions).
Simlarly, Wallace's renoval was warranted when she reveal ed her
true feelings during deliberations. Because Appellant was not
prejudiced by the renoval, this Court should affirm his

convi ction. See Jennings v. State, 512 So.2d 169, 172-73 (Fla.

1987) (affirmng dismssal of juror during trial when juror
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stated she had not been candid about her feelings concerning the

death penalty); Gaham v. State, 470 So.2d 97, 97-98 (Fla. 1st

DCA 1985)(finding no error in dismssing juror during trial when

he repeatedly expressed disconfort with continued service).
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ISSUE 111

WHETHER THE TRIAL COURT’ S | NSTRUCTI ON TO THE
JURY TO READ THEIR NOTES PRIOR TO
DEL| BERATI ONS WAS | MPROPER ( Rest at ed) .

Before jury selection, the court indicated its desire to

allow the jurors to take notes. Def ense counsel stated he had

no objection. (T VI 346). Thereafter, the judge inforned the

jurors:

(T X

| would like to bring up the subject of
taking notes.... If you wish, you may take
notes. ... | wsh to give you the follow ng
pros and cons....

| f you choose to take notes, you should
only mark down the highlights of what is

happeni ng. If you try to take down every
word that every witness is saying, you wll
be so busy witing, that you will not have

the opportunity to pay attention to the
testinony that the witness is giving and you

will not have the ability to look at the
deneanor of the wtness on the wtness
st and. Sonetinmes the body I|anguage of a

witness is as inportant as what the wtness
I S saying.

... You shoul d, during your deliberations,
rely solely on your own notes to refresh
your recollection. If we have one juror
taking notes, and we have eleven other
jurors that rely on those notes, then, in
effect, we have the recollection of one
juror.

1178, 1187). Def ense raised no objection, nor

other instructions. (T Xl 1181).

sought

Because of the late hour when closing argunents ended, two

alternatives were offered. (T XVII 2034-2132).
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THE COURT: What | would like to do,
| don’t know if there is any objection,
that’s why |I'm giving you the opportunity.
I’d like to tell the jurors to take their
notes home with them to review their notes,
because this case has taken about a nonth.

* * * *

THE COURT: And | think if the jurors
go hone and read over their notes, they are
going to be in a better position to
del i berate.

[ DEFENSE COUNSEL] : don’t have a
problemw th that.

(T XVIl 2130)(enphasi s added). Then, the court addressed the
jury:

THE COURT: Ladies and gentlenen, | would
like to make a suggestion which is not
bi ndi ng on you. ... What | would suggest is
that you take your notes hone with you at
this time and read those notes over.

In other words, we’ ve been here for, it
doesn’ t seem t hat | ong, but it's
approximately a nonth, and there have been a
ot of facts that have been brought out in
the evidence, and taking notes is fine, but
| think it’s inportant that you read over
your notes so that during deliberations, you
have your hand on the facts as you recall
them not the facts that the attorneys
recal | .

And what | would suggest is that we
recess, now, that you take your notes hone
with you, you read them over tonight, that
you return tonmorrow at 8:00 in the norning,
and at that tinme | will instruct you.

* * * *

So, that is plan A
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Plan B, is that you comence your

del i beration, now, that you work until 5:30
or so, and then go to a hotel room And |
will leave it up to you what you deci de.

. At some point, you have been here a
good portion of the day, you' re going to get
tired and you're also going to have to read
over your notes, whether you do it at hone
or in the back room and |I don’t want you to
feel that you' re under any pressure to hurry
up with this matter.

It’s very inportant to both sides that
you take the tinme that it deserves and you
take the tine to read over your notes.
(T XVIl1 2131-33). The jury opted to retire. (T XVII 2133-34).
Here, Appellant clainms the court *“gave undue prom nence” to
the jurors’ notes. Wi | e acknow edging he did not object, he
clains “this issue is ripe for appellate review because of other

objections to matters relating to jury deliberations (Point 1).”

(1B 40). Appel lant cites to Ruiz v. State, 24 Fla. L. Wekly

S157 (Fla. Apr. 1, 1999), and Witton v. State, 649 So.2d 861

(Fla. 1994) for support. Nei t her case excuses the failure to
obj ect .

In Ruiz, the Court considered nmultiple comments nade by the
State during closing argunent, only sonme of which drew a defense
obj ecti on. In finding prosecutorial msconduct, this Court
noted the failure to object to all of +the comments, but
determned there was fundanental error “[when the properly
preserved comments [were] conbined wth additional acts of

prosecutorial overreaching ..we find that the integrity of the
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j udi ci al process has been conpromsed and the resulting
convictions and sentences irreparably tainted.” 24 Fla. L.
Weekly at S139. Simlarly, in Witton, the Court did not

consider the individual harm of two testinmonial coments to a

defendant’s right to remain silent, to which there was no
obj ecti on. Rat her, it considered these coments in determning
if a later, objected to, comment was harnful in the context of
the entire trial. This Court found the objected to third
cooment harmless in light of the two previous testinonial
comments. Whitton, 649 So.2d at 865.

Appellant’s attenpt to bootstrap his <claim to sone
unidentified argunment or objection nade in relation to Point |
i's unavailing. The Court has held repeatedly, a defendant nust
object to the wording of an instruction in order to preserve the

claim E.q. Archer . St at e, 673 So.2d 17, 20 (Fla

1996) (finding instructions subject to contenporaneous objection

rule); cf. Par ker  v. State, 641 So.2d 369, 375 (Fla.

1994) (sane) . Her e, Appel | ant nei t her objected to the
instruction’s wording nor proposed alternative |anguage. The

matter is unpreserved. See Kelley v. State, 486 So.2d 578, 583

(Fl a. 1986) (rej ecting contention jury was i nstructed
i nadequat el y).
“Whether or not a jury is to be allowed to take notes and

use them in the deliberation process is a question within the
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sound discretion of the trial court.” Kelley, 486 So.2d at 583.
As noted above, Appellant consented to the note taking.
Moreover, prior to any testinony, the court instructed the
jurors, w thout objection, to the proper use of notes. As for
t he subsequent instruction to which Appellant now conplains, the
court did not enphasize the notes unduly. Rather, it nerely
suggested the jurors who took notes, refer to them to refresh
their recollection. It did not instruct the jurors to place
greater enphasis on their notes than on their recollection or on
the jury's collective nenory. This instruction was not
I npr oper. But if it were, it did not vitiate the entire tria
where the court had instructed previously on the proper use of

notes. This Court should affirm
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| SSUE |V
VWHETHER AN ADEQUATE | NQU RY WAS MADE | NTO
DEFENSE COUNSEL’S COMPETENCY DUE TO H'S
Bl POLAR DI SORDER ( Rest at ed) .

On May 20, 1993, Bruce Raticoff (“Raticoff”) was appointed
Appel l ant’ s counsel . Six days before trial, one of his
col | eagues appeared and indicated Raticoff was in the hospital.
Because of jury panel scheduling, trial was reset. The judge
asked to be notified if Raticoff would be unavailable for trial.
(T VvV 317-20). Ten days before trial, Raticoff’s psychol ogi st,
Dr. Brannen, testified, within a reasonable degree of nedical
certainty, Raticoff was stabilized on Lithium prepared to begin
trial, and capable of preforming his role. Having treated
Raticoff for a year for “manic” Bipolar Disorder, he prescribed
Lithium recently. Aware of the prior manic episodes, he would
have expected one within the past nonth, but none occurred. He
opi ned therapy would alert them to an episode and, in response
to the State’s concern Raticoff mght stop nedicating, Dr.
Brannen indicated Raticoff’s blood would be checked to nonitor
the Lithiumlevel. Raticoff confirnmed there was no reason trial
could not begin. (T V 325-31).

Appel l ant conplains the judge failed to nmake a sufficient
inquiry into the illness. Specifically, he clainms the court

failed to elicit details of the hospitalization, illness, and

30



medi cation effects. He asserts the court should have asked if

counsel’s trial preparation was effected adversely. (1B 42-47).

Appellant had the right to conpetent counsel. When
Raticoff’s illness was disclosed, the court heard testinony
about it. There was no nore significant wtness than the

treating psychol ogist, who had the nost know edge of and could
opine, within a reasonable degree of nedical certainty, as to
Raticoff’s ability to proceed. While neither Raticoff nor Dr.
Brannen di scl osed details of the hospitalization or illness,* the

court heard nedical testinobny Raticoff was stabilized and

conpet ent .

Appellant seeks a new trial claimng Raticoff did not
prepare adequately. Cenerally, ineffective assistance clains
are not reviewable on direct appeal, but are nore properly

raised in postconviction relief proceedings. MKinney v. State,

579 So.2d 80 (Fla. 1991). Here, the extent to which Raticoff
was prepared is a matter for a postconviction relief notion.
Al so, Defendant clains Raticoff’s illness rendered suspect the

representation. The representation was either constitutionally

effective or not. If it passes nuster, it matters not whether
he was having a manic episode; effective assistance will have
been rendered. If Raticoff was ineffective, it does not matter

why; Appellant wll be entitled to a new trial. Cf. Wite V.

4 This was privileged under section 90.503, Florida Statute
(1995).
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State, 559 So.2d 1097 (Fla. 1990)(affirmng denial of claim
counsel was wunder the influence of drugs/alcohol at trial);

Wite v. Singletary, 972 F.2d 1218 (1ith Gr. 1992); Kelly V.

US. , 820 F.2d 1173 (11th Cr. 1987). It is the inappropriate
time or forumto consider Raticoff’s conpetency; such is for the

post convi ction process. This Court should affirm
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| SSUE V

WHETHER DEFENSE COUNSEL’S BI POLAR DI SORDER
AND THE TRIAL COURT'S INQU RY |INTO SAME
CREATED A CONFLICT OF |INTEREST BETWEEN
APPELLANT AND DEFENSE COUNSEL ( Rest at ed).

Seeking a new trial, Appellant maintains a conflict between

hi msel f and Raticoff devel oped, when counsel’s illness becane an
I ssue. Def endant asserts Raticoff’s interest was to be found
conpetent and such was adverse to Defendant’s®. He faults the

judge for not asking whether he understood the potential
conflict and wished to waive the right to conflict-free counsel.
(1B 48-51).

When Appellant asserts Raticoff had no interest in exposing
any inconpetency, thus, their interests conflicted directly (IB
48), the claimis premsed on a belief Raticoff was inconpetent
and was less than forthright. There is no evidence to suggest
these circunstances existed. As noted in Issue IV, if Raticoff
rendered conpetent assistance, it matters not whether he had a

personal ity disorder. Likewise, if Raticoff were conpetent, his

interests do not diverge from Appellant’s. Counsel ' s
performance evaluation s  better left for postconviction
[itigation.

Rel i ance upon Adans v. State, 380 So.2d 421 (Fla. 1980) and

Roberts v. State, 670 So.2d 1042 (Fla. 4th DCA 1996) does not

> This claim suggests Appellant’s interest was to have
counsel found inconpetent. The Court should not succunb to such
reasoni ng.
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further Appellant’s position. In both cases, challenges to the
representation were pending, while here, no such challenge
exi st ed. The only evidence was notice of Raticoff’s
hospitalization and presentation of Dr. Brannen who opined, to
a reasonable degree of nedical certainty, Raticoff was stable
and ready for trial. (T V 325-28). There was no showing a
conflict existed or that the hearing was anything nore than
advising the court of the reason for the recent absence and
present availability. At no time did Appellant seek new counse
or question Raticoff’s conpetency.

Wthout an objection below, this issue is unpreserved.

Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)(hol ding

unless there is fundanental error or the matter was presented
below, court w Il not consider claim on appeal); MCrae V.
VWi nwight, 439 So.2d 868, 870 (Fla. 1983)(finding claim against
appel l ate counsel nust fail where conflict issue was not raised
below). Wthout an objection to Raticoff’s representation, this
Court should find there was no error in the manner the court
conducted the hearing and in finding Raticoff ready to proceed.

Valdes v. State, 626 So.2d 1316 (Fla. 1993)(affirm ng denial of

nmotion to discharge counsel when defendant failed to explain
all egations of ineffectiveness). In Valdes, wthout factual
support, defendant noved to discharge his counsel and sought new

counsel to represent himat the hearing. This Court found such
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nmotion legally insufficient. 1d. 1319-20. See al so, Johnston
v. State, 497 So.2d 863, 868 (Fla. 1986)(finding court nust
exam ne defendant’s reasons for wthdrawal of counsel, but a
general claimof |loss of confidence is insufficient).

Here, Appellant did |less than the defendants in Valdes and
Johnst on. The court was not infornmed a potential conflict
exi sted nor was dissatisfaction with counsel voiced. Also, the
judge was not told new counsel was sought or needed®. This Court
should find an insufficient basis for relief was established

Turning to the claim the judge was obligated to inquire
further into Raticoff’s conpetency and ask Appellant if he
understood the potential conflict, the State submts an adequate
inquiry was conducted. (1B 51). It is axiomatic; conflict nust

be all eged, or apparent fromthe record, before a court needs to

i nquire. Wth no objection below, actual conflict nust be
proven. See Kelly, 820 F.2d at 1175-76.

Under Cuyler v. Sullivan, 446 U. S. 335, 346-48 (1980) the

United States Constitution does not inpose an affirmative duty
upon the <court to inquire of the propriety of nultiple

representations. “[T] he possibility of conflict is insufficient

¢ Wiile mmintaining no conflict existed, it is clear the
psychol ogi st established Raticoff was conpetent. Not only were
the Defendant’s interests in conpetent counsel protected, but
those of the State and judicial system to have a conpetent
attorney for the defense were advanced as wel|l.
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to inpugn a crimnal conviction.” |d. at 350. Li kewise, this
Court opi ned:

To prove an ineffectiveness claim prem sed
on an alleged conflict of interest the
def endant nust "establish that an actual
conflict of interest adversely affected his
| awyer's performance.” Qur responsibility
is first to determne whether an actual
conflict existed, and then to determne
whet her the conflict adversely affected the
| awyer's representation. A lawer suffers
from an actual conflict of interest when he
or she "actively represent[s] conflicting

interests.” To denonstrate an actual
conflict, t he def endant must identify
specific evidence in the record that

suggests that his or her interests were
inpaired or conpromsed for the benefit of
the lawer or another party. Wthout this
factual showing of inconsistent interests,

t he conflict IS nerely possi bl e or
specul ati ve, and ... such a conflict 1is
"insufficient to I mpugn a crim nal

conviction."

Herring v. State, 730 So.2d 1264, 1267 (Fla. 1998)(enphasis

supplied)(citations omtted). See, Wod v. GCeorgia, 450 U S

261, 267 (1981)(remanding case for further findings where
conflict apparent on the record); Kelly, 820 F.2d at 1175
(hol ding defendant nust show actual conflict which affected

attorney’ s performance adversely); Buenoano v. Dugger, 559 So.2d

1116, 1120 (Fla. 1990)(requiring actual conflict be established
that adversely effected trial). Appel l ant nust establish an
actual conflict existed before relief is appropriate. Her e,

there is no record support for a finding of <conflict, nor
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indication counsel’s representation was deficient. The
conviction should be affirned.
Fully informed of the matter through Dr. Brannen, seeing no

conflict on the record, and hearing no objection from Appell ant,

either at the hearing or later, it cannot be said the judge
erred in not inquiring of Appellant in this matter. Appel | ant
woul d have this Court find conflict where none exists. Even

here, there is no allegation counsel’s representation was
i neffective. On this record, it cannot be said the judge knew
or should have known a conflict existed or taken different
action. As reasoned in Sullivan, 446 U.S. at 346-48 wthout
evidence of a conflict, the court has no duty to inquire. The

convi ction should be affirned.
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| SSUE VI
VWHETHER APPELLANT WAS UNREPRESENTED DURI NG
TRIAL COURT' S | NQUI RY | NTO DEFENSE COUNSEL’ S
Bl POLAR DI SORDER ( Rest at ed) .

As discussed in Issues IV and V, Appellant clains conflict
exi sted between hinself and Raticoff. Appel I ant believes his
interest in discovering the nature and extent of counsel’s
illness conflicted directly wth Raticoff’s interest in
mai ntai ning his professional reputation. Appel lant clainms this
conflict, which he did not waive, denied him counsel at a
critical trial stage. According to Appellant, because the judge
failed to appoint disinterested counsel to represent him during
the conpetency inquiry, he is entitled to a new trial. (1B 51-
53).

There are many cases wherein a defendant alleges ineffective
assi stance of counsel prior to or during trial. By their very
nature, these allegations create a conflict of interest between

def endant and attorney. Pursuant to Hardwick v. State, 521

So.2d 1071, 1074-75 (Fla. 1988), and Nelson v. State, 274 So.2d

256 (Fla. 4th DCA 1973), the court nust inquire into the
all egations, elicit counsel’s response thereto, and determ ne
whet her t he al | egati ons are wel | - f ounded. In such
ci rcunst ances, the defendant’s interest in recusing his attorney
is in direct conflict with counsel’s interest in protecting his

pr of essi onal reputation. However, the court does not inquire
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into privileged matters, as Appellant faults the court for
failing to do. Furthernore, the court does not appoint new
counsel sinply for the purpose the Nelson hearing, as Appellant

now proposes should have been done here. See, Valdes, 626 So.2d

at 1320-21 (rejecting claim judge should have appointed
disinterested counsel to represent defendant during Nelson
inquiry).

Here, as in Nelson inquiries, both the court and State were
interested in advancing the truth-seeking function of the
heari ng. Nei ther wanted to proceed wth defense counsel’s
conpetency unresolved or wthout determning counsel could
function as the conpetent counsel to which Appellant was
entitl ed. That he did not have additional counsel to advance
his personal interests did not deprive Appellant of due process

of | aw As argued in Issue 1V, the court made a sufficient

inquiry into Raticoff’s illness and determ ned he was conpetent
to proceed. Appel lant has failed to prove the inquiry or
procedure was constitutionally |acking. This Court should

affirmthe conviction and death sentence.
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I SSUE VI I
VWHETHER TRI AL COURT PROPERLY ADM TTED, |IN
GUI LT PHASE, VICTIM S RECORDED 911
STATEMENTS ABOUT HER PREGNANCY WHEN ATTACKED
(Rest at ed) .

After Appellant stabbed the victim Lisa Dyke (“Dyke”), she
called 911 and during her plea for help, told the operator she
was seven nonths, three weeks pregnant. (SR 20). Appel | ant
filed a nmotion in |imne’ seeking to prohibit use of Dyke’s dying
declarations nmade at the hospital. At the August 11, 1995
hearing, apparently defense counsel objected to the 911 tape,
both as it related to Dyke's identification of Appellant and her
pr egnancy. Because the court reporter’s notes for this date
were lost, the record had to be reconstructed. In the “Anended
St atenent of Proceedings” prepared by Appellant’s counsel, there
is no nmention of any discussion regarding the 911 tape related
to the pregnancy. The judge’s order on the notion is silent on
the issue. There is no record of an objection to this evidence
or its basis.

The day before trial, the State rem nded the judge he had
sought case law on whether the fact Dyke was pregnant when

st abbed, could be introduced. The judge responded, “Not the

pregnancy, what happened after the pregnancy. I n other words,

” Although the notion was served upon the State and a
response was filed by the State, the Cerk could not |ocate the
docunent in the court files. (See Cerk’'s Affadavit dated
Decenmber 20, 1999, R Il 312-18, 381-86).
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we have a 911 call ... that | ruled is admssible, and the
deceased is saying, anong other things, that she was pregnant.”
(T VI 339). The court wanted to know what, if anything, the

parties wanted to reveal about the baby’s condition. (T VI 340-

41). The State indicated it had no intention of nentioning the
child s fate. (T VI 341). Def ense counsel agreed Dyke’'s
reference to her pregnancy was relevant, but renewed an

argunent, apparently nade at the August 11 hearing, that the
pregnancy was nore prejudicial than probative. (T VI 342-43).
While maintaining his objection “to the pregnancy comng in,”
counsel agreed to eliciting testinony the baby had been born
alive, but not that the child was brain damaged. (T VI 343-44).

In the State’'s opening, the prosecutor tw ce nentioned,
wi t hout objection, Dyke was pregnant at the time of the attack
(T XI 1253-55). During the defense opening, counsel nentioned
the baby was born alive. (T XI 1276). During the discussion of
the 911 tape, the judge noted defense counsel had filed a notion
in limne to exclude the tape; the State did not object to a
continuing defense objection. (T XI 1330-31). Thereafter, the
tape was introduced and published. (T XII 1372).

Here, Appellant clainms the pregnancy was irrelevant to any
mat eri al fact, and was admtted inproperly. (1B 54-55).
Appel | ant conceded, however, that reference to the pregnancy was

rel evant.
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THE COURT: | think that because it’s
relevant to the issue of spontaneity, the

fact she’s hurt and pregnant, | think it’s
rel evant.
MR. RATICOFF: Which | never objected
to.
MR. RATI COFF: ... The pregnan[cy],
itself, obviously was nentioned on the 911
tape. 1t’'s obviously relevant evidence.
(T VI 340-42)(enphasis added). Having objected on the sole

basis the pregnancy reference was nore prejudicial t han
probative (T VI 342-43), Defendant may not argue now it was

irrel evant. Tillman v. State, 471 So.2d 32 (Fla. 1985);

St ei nhorst, 412 So.2d at 338.

The State disagrees with Appellant’s claim that nentioning
the pregnancy was nore prejudicial than probative. “[ Al
crimnal takes his victim as he finds him and ‘can not be
excused from guilt and punishnment because his victim was weak
and could not survive the torture he admnistered.’” Brate v.
State, 469 So.2d 790, 795 (Fla. 2d DCA 1985)(quoting Swan V.

State, 322 So.2d 485, 487 (Fla. 1975)); Mynard v. State, 660

So.2d 293, 296 (Fla. 2d DCA 1995). Dyke’s pregnancy was an
intrinsic fact; it could no nore have been, nor should have
been, excised from evidence than the fact she was an 18 year old

femal e. These facts, sex and age, are so inherent in the case

no one thinks to keep them from the jury. Cf. Allen v. State,
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662 So.2d 323, 328 (Fla. 1995)(referencing victims famly
proper where defense depicted victimas “nice, old grandnother”,
a “lady who has a large famly”). Unless the fact is used to
evoke synpathy, its existence does not render it inadmssible.

As opined in Miehleman v. State, 503 So.2d 310, 317 (Fla. 1987),

when the State referred to the victim as a “feeble, sickly,
97-year-old man”, “[s]uch a statenent could indeed tend to
excite passion in the jury. W cannot, however, rewite on the
behal f of the defense the horrible facts of what occurred or
make the slaying appear to be less reprehensible than it
actually was.” Simlarly, addressing use of gruesomne
phot ographs, the Court stated:

Those whose work products are nurdered human
beings should expect to be confronted by
phot ographs of their acconplishnents.... | t
is not to be presuned that gr uesone
phot ographs will so inflame the jury that
they will find the accused guilty in the
absence of evidence of quilt. Rat her, we
presunme that jurors are guided by |ogic and
thus are aware that pictures of the nurdered
victims do not alone prove the guilt of the
accused.

Henderson v. State, 463 So.2d 196, 200 (Fla.), cert. denied, 473

U. S. 916 (1985).

The sane could be said in this case. Appellant picked his
victim while he could have picked a |ess synpathetic one, he
pi cked Dyke, an 18 vyears old pregnant fenmale (generally nore

vul nerable than a man). Just as a defendant should not be
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shielded from the prejudice inherent in photographs of the
scene, he should not be protected from prejudice inherent in the

victims physical characteristics. Cf. Parker v. State, 641

So.2d 369, 377 (Fla. 1994)(finding nention defendant |eft victim

to bleed to death in the street and children in the car were

facts, not nonstatutory aggravators); United States v. Sal aneh,
152 F.3d 88, 122-23 (2d GCr. 1998)(affirmng adm ssion of
testinony and photos of wvictins, including one of pregnant
victim though shocking, evidence was probative of the crinme and
corroborated expert’s concl usions).

Appellant’s reliance on Lewek v. State, 702 So.2d 527 (Fla.

4t h DCA 1997), and Vaczek v. State, 477 So.2d 1034 (Fla. 5th DCA
1985), is m spl aced. In Lewek, the defendant was charged wth
vehi cul ar homcide in the deaths of “a young pregnant nother and
her eighteen-nonth-old son.” 702 So.2d at 530. Pre-trial, the
court ruled the fact of the pregnancy could be admtted, but not
that she was due to deliver three days after the accident.
During trial, there were two references to her pregnancy.
However, the victims nother blurted out the victim had been
shopping for baby clothes and the baby had been due three days
after the accident. The court denied a mstrial, but instructed
the jury the “pregnant condition or the term of her pregnancy

have no relevance to this case and are not to be considered by
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you in your deliberations.” Id. at 533-34. On appeal, the
district court reversed:

Contrary to the State's argunent, given the
unduly inflamatory nature of the testinony
of Lisa's nother, no instruction to the jury
could cure the prejudice. ... the evidence
regarding Lisa's pregnancy IS SO
inflammatory and so prejudicial that only a
mstrial could have been t he pr oper
remedy. ... Not only did the introduction of
the term date of Lisa's pregnancy violate a
portion of the trial court's own ruling in
limne, but such testinony was unduly
prejudicial and could only be calculated to
play wupon the jury's passions and evoke
synpathy for the tragic victins of this
acci dent. Consequently, we agree ... the
curative instruction was insufficient and
that the trial court erred in not declaring
a mstrial.

Id. at 534 (citation omtted).

In Lewek, the deciding factor for reversal was the nother’s
out burst regarding the baby’ s due date and shopping for clothes
coupled with an inadequate curative instruction. Had the nother
not blurted out these facts, it is unclear whether the district
court would have reversed. Wile it concluded the pregnhancy was
irrelevant, its reversal was based on the court’s failure to
grant a mstrial followng the nother’s testinony.

Simlarly, in Vaczek, the defendant stabbed a pregnant co-
wor ker, who |ost her baby. The defendant noved to exclude this
evidence; after the State indicated it was not eliciting such
facts, the notion was granted. Despite the State’ s assertion

it elicited this information. The court denied a mstrial, but
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gave a curative instruction. In reversing, the district court
hel d,

The prosecutor's questioning was clearly
erroneous, and all the nore reprehensible in
light of the trial court's previous order of
excl usi on. The loss of the victims unborn
child was such an inflamatory fact that we
cannot deem the error harm ess nor cured by

the judge's i nstruction. Absent t he
I mproper guesti oni ng and resul t ant
t esti nony, it is not cl ear beyond a

reasonable doubt that the jury would have
returned a verdict of gqguilty on attenpted
first degree nurder rather than sone |esser
crinme because t he evi dence was not
overwhel m ng on that point.
477 So.2d at 1035 (enphasis added; footnote and citation
omtted).

As in Lewek, the pregnancy was not, by itself, the basis for
reversal . Rather, it was the introduction of nore inflammtory
information, nanely, the child died, which warranted reversal
Here, Dyke’'s pregnancy was nentioned four times by the State:
twce in opening statenents as an identifying feature of Dyke
once, on the 911 tape, and once, in closing argunent. It was

not a feature of the trial nor used to inflane the jury. See

Jackson v. State, 545 So.2d 260, 265 (Fla. 1989)(rejecting claim

testi nony reveal i ng pr egnant victim Kkilled was undul y
prejudicial because pregnancy revealed in other testinony

W t hout objection); Bolden v. State, 404 So.2d 417, 418 (Fla

1st DCA 1981) (finding pregnancy admtted properly in attenpted

murder case involving stabbing); cf. Valentine v. State, 688
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So.2d 313, 315 (Fla. 1996)(sane); Slawson v. State, 619 So.2d

255, 256 (Fla. 1993)(finding evidence admtted w thout objection
t hat defendant shot eight-nonth-pregnant victim slit her open
and left her dead fetus at foot of couch where husband found

killed); Keen v. State, 504 So.2d 396 (Fla. 1987); Ruffin v.

State, 397 So.2d 277, 278 (Fla. 1981).

Dyke’s pregnancy was highly relevant to show |l ack of consent
to the sexual battery, and/or to show use or threat of deadly
force, or actual physical force. Though not charged, sexua
battery formed the wunderlying felony for the felony nurder
t heory. The fact Dyke was alnost eight nonths pregnant with
anot her man’s baby was rel evant evidence she had not consented

to having sex with Appellant. See Thomas v. State, 328 S. E 2d

422, 424 (1985)(opining “[while the nere fact of pregnancy of
an alleged rape victim my not be relevant to the issue of
consent of a victim when the alleged victimis in her fortieth
week of pregnancy, it can be argued by both sides that her
physical condition has relevance to the issue of consent”);

People v. Cook, 186 A.D.2d 879, 880-81, 588 N.Y.S. 2d 919, 920-21

(1992) (finding evidence of non-consent where, anong other
things, victim was eight nonths pregnant). Al so, the pregnancy
was relevant to show use or threat of use of deadly or actual

physical force likely to cause serious personal injury. See

Thonpson v. State, 47 Al a.App. 586, 258 So.2d 926 (1972)(finding
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evidence, including victim seven and a half nonths pregnant,

sufficient to support rape conviction); State v. Gay, 556 So.2d

661, 667 (La. Ct. App. 1990)(affirmng rape conviction where

victim pregnant); People v. Cook, 186 A D.2d 879, 880-81, 588
N Y.S. 2d 919, 920-21 (1992) (finding evidence of forcible
conmpul sion where, anong other things, victim eight nonths

pregnant and feared for her unborn baby); Commonwealth v. Jones,

449 Pa.Super. 58, 63, 672 A 2d 1353, 1355 (1996)(finding
evi dence of physical force or threat of physical force where
victim pregnant).?

Even were it not relevant, or nore prejudicial than
probative, the references to the pregnancy were harm ess beyond
a reasonabl e doubt. Both Ruth and Stephanie Lawence testified
St ephani e ended her relationship with Appellant the night before
the attack because of a recent disagreenent between Appellant
and Ruth Lawrence. (T Xl 1307-09, 1335-40). The State
theorized Appellant went to Ruth Lawence s apartnent to kill

her, but instead found, raped, and killed Dyke. (T X 1250-52).

8 Although Appellant does not allege a sentencing error,

evidence of the pregnancy was relevant, and not unduly
prej udi ci al , to show the *heinous, atroci ous, or cruel”
aggr avat or. Hal | V. St at e, 614 So.2d 473, 482 (Fl a.

1993) (finding crine heinous were seven nonth pregnant woman
killed); cf. Miehleman v. State, 503 So.2d 310, 317 (Fla.
1987) (finding portrayal of victim as “f eebl e, si ckly,
97-year-old man” was “highly relevant” in establishing “felony
murder,” “avoid arrest,” HAC, and CCP aggravators).
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To support this theory, the State presented the 911 call
wherein Dyke identified her assailant as a black man naned
“Ronni e” who and gave Stephanie Lawence’s tel ephone nunber. (SR
| 17, 20). The police contacted Stephanie, who told them
“Ronni e” was “Ronnie WIIlians” and showed them his honme. (T XlI
1422). That day, the police found Appellant in nental health
unit, where he had admtted hinself after the attack. (T X1l
1422). The State presented Dyke’'s statenent to Oficer
Gllespie, in which she told him “Rodney”, Ruth's sister’s
boyfriend, raped and stabbed her. (T X1 1385-87). Dyke
identified Appellant froma photo lineup. (T XIll 1552-53).

Bite marks on Dyke, especially one on her left breast,
mat ched Appellant’s dental cast. (T XV 1803). In the expert
odont ol ogi st’ s opinion, Appellant’s teeth lined up with the bite
mark “as good as [he has] ever seen one line up.” (T XV 1815).
He testified it was unusual to match as nany teeth as matched
here. (T XV 1845).

The police found Appellant’s fingerprint in blood on the
i nside of the bathroomdoor. (T Xl 1491-92; XV 1734-35). They
found his blood on the sweat pants Dyke used to cover herself
and on the shirt Ruth Lawrence’'s baby was wearing that norning.
(T X1l 1464-74; XV 1909- 10, 1945-46) . The statistica
probability soneone other than Appellant left the blood on the

clothing was estimated at 1:2.1 billion in the Caucasian
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popul ation and 1:120 million in the African American popul ation.
(T XVI 1954).

Based on the quality and quantity of perm ssible evidence
upon which the jury could have relied in finding Appellant
guilty, the State’s few references to the pregnancy, if error,
were harnl ess beyond a reasonabl e doubt. Cf. Alen, 662 So.2d

at 328 (finding guilt phase testinony regarding victims famly

relationships irrelevant, but harmess); Davis v. State, 698
So.2d 1182, 1190 (Fla. 1997) (finding state’ s closing argunent
reference to victinms enotional handi cap harnl ess). This Court
should affirm the Defendant’s conviction for the first-degree

mur der .
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| SSUE VI |

VWHETHER TRIAL COURT'S [INABILITY TO SEE
STATE'S BITE MARK EXPERT' S DEMONSTRATI VE
EXH BI TS DEPRI VED APPELLANT OF A FAIR TRI AL
(Rest at ed) .

Dr. Souviron qualified as an expert forensic odontol ogist
in bite mrk analysis. (T Xv 1777-80). During direct
exam nation, he testified the cast he nmade of Appellant’s teeth
mat ched bite marks found on Dyke's left breast. He expl ai ned,
using photographs, transparencies, and the <cast, how the
movenent of Appellant’s jaw, Dyke's body, and the elasticity of
her skin caused a four mllimeter distortion in the bite mark.
(T XV 1777-1819). During his explanation, the State asked the
doctor to nove from the wtness stand and publish certain
exhibits on an overhead projector. (T XV 1807). Shortly
thereafter, the doctor denonstrated his ability to match the
cast with the bite mark:

Q [By State] Coul d you pl ease show us

what the - where the distortion relates to

when you place the cast on the one-to-one

[ phot ogr aph] ?
A [ By Wtness] And then you' d have

to nove it this way to get these teeth to

[ ine-up. So there’s a novenent over to the

left.

(T XV 1819).
This drew a defense objection that the answer was non-

responsi ve. Indicating he had not been able to see the

denonstration because he was sitting behind the screen, the
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judge had the court reporter read back the doctor’s testinony.
The pith of Defendant’s objection was that the doctor was
explaining the novenent of Appellant’s jaw during the bite,
rather than why the cast did not line up exactly with the mark.
The judge ruled the answer was “within the paranmeters of the

guestions being asked.” (T XV 1819-21).

Appel | ant clains the court’s inability to see the
denonstration rendered it functionally absent from the
pr oceedi ngs. This absence, he clains, constitutes fundanenta

error. (1B 60-63).

There is no question the judge was present physically during
the doctor’s testinony, and wthout question, he heard the
testi nony. The court also nmade evidentiary rulings during the
doctor’s testinony prior to the instant exchange. (T XV 1811-
18). When defense counsel posed the objection, the court
understood it and nmade an appropriate ruling. Conspi cuousl y,
Appel l ant does not challenge the propriety of that ruling.
After all, if the judge had “no idea” what transpired because of
the obstruction, Appellant surely would have challenged those
ot her ruling(s); but he has not.

That the judge did not see the doctor’s denonstration did
not render him “absent” from the proceedi ngs. Havi ng heard the
t esti nony, the court considered and denied appropriately

Appel l ant’ s objection. Defendant’s frivolous claimnust fail.
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| SSUE | X
VWHETHER THERE WAS SUFFI Cl ENT EVI DENCE OF
SEXUAL BATTERY TO SUPPORT AN | NSTRUCTI ON ON
FELONY MURDER IN THE GU LT PHASE AND TO
SUPPORT AN | NSTRUCTI ON ON THE FELONY MJURDER
AGGRAVATOR | N THE PENALTY PHASE (Rest at ed).

As will be discussed in nore detail in Issues XIV and XV
Appellant filed pretrial notions to prohibit argunment and/or
instructions concerning first degree felony nurder, but the
record contains no rulings on them (R 1 111-13; Il 277-79). At
the gquilt-phase charge conference, the court presented its
tentative jury instructions. In discussing felony nurder
instructions, the judge indicated he would not instruct on
burglary as an underlying felony, because the State had failed
to establish the victim withdrew her consent to Appellant’s
presence. (T XViI 2034-37). As for the instruction on sexual
battery as an underlying felony, the judge stated: “1  think
that the fact that the victim said she’d been raped, the fact
that she was found by the officers nude, the fact that she had
bi tes about her breast and vaginal area, is sufficient evidence
to submt the rape to the jury.” (T XVII 2037).

When asked if there were any objections to the felony nurder
instruction, defense counsel stated, “Judge, ny objection is
that the State has not made the necessary showi ng for rape to be

considered as a predicate to the felony nurder theory. I

understand the Court has just elucidated vyour reasons for
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including it. | would like to raise nmy objection.” (T XV
2037-38). Thereafter, both parties rested their cases (T XVili
2049-50) and defense counsel notioned for judgnent of acquitta
stating:
| woul d advance a notion for judgnent of
acquittal . My argunment is strictly this,
the State has failed to nake a prim facie
case of guilt agai nst the defendant,
regarding, especially regarding
preneditation, first degree nurder, where
there has been no, absolutely no evidence
that the defendant’s acts were preneditated,
or as to felony nurder.
(T XVIl 2053). Such was denied w thout coment. (T XVII 2053-
54).
Here, Appellant clains the court abused its discretion in
instructing the jury on felony nurder with sexual battery as the
underlying felony because the evidence of sexual battery was

legally insufficient, especially where the evidence was

circunstantial. (IB 63-67). In Davis v. State, 703 So.2d 1055

1059 (Fla. 1997), this Court stated “a notion for judgnent of
acquittal should not be granted unless there is no view of the
evidence which the jury mght take favorable to the opposite
party that can be sustained under the |aw.” Descri bing the
trial judge's task in a circunstantial evidence case, this Court
st at ed:
It is the trial judge's proper task to
review the evidence to determne the

presence or absence of conpetent evidence
fromwhich the jury could infer guilt to the
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exclusion of all other inferences. That
view of the evidence nust be taken in the
light nost favorable to the state. The
state is not required to “rebut conclusively
every possible variation” of events which
could be inferred from the evidence, but
only to introduce conpetent evidence which
is inconsistent with the defendant's theory
of events. Once that threshold burden is
met, it becones the jury's duty to determ ne
whet her the evidence is sufficient to
exclude every reasonable hypothesis of
i nnocence beyond a reasonabl e doubt.

State v. lLaw, 559 So.2d 187, 189 (Fla. 1989)(citations and

footnote omtted).

Wen taken in the light nost favorable to the State, the
evi dence establishes Appellant killed Dyke during the conm ssion
of, or the attenpt to commt, a sexual battery. Rut h Law ence
testified that shortly before the attack, Dyke was wearing a
white T-shirt and shorts. Neither was torn nor stained. (T Xl
1310). Both O ficers, Gllespie and Costello, testified Dyke
was nude when she opened the door for them (T XIl 1381, 1405).
Whil e paranedics were admnistering to Dyke, she told Oficer

G llespie Appellant raped her.® (T Xl 1387). Det ective Cerat

® Besides renewing his challenge to this statenent as an
excited utterance (lssue Xll), Appellant clains the statenent’s
i npact was negligible as far as the sufficiency of the evidence.
(IB 65). The weight accorded circunstantial evidence is for the
jury. Donal dson  v. St at e, 722 So.2d 177, 182 (Fla.
1998) (finding evidence contradictory does not warrant acquitta
as the weight and credibility of the evidence and w tnesses are
jury questions); Wuods v. State, 733 So.2d 980, 986 (Fla. 1999).
The evidence, and all reasonable inferences therefrom nust be
taken in a light nost favorable to the State. State Law, 559
So.2d 187, 189 (Fla. 1990).

Appel l ant also clainms Dyke' s conclusion she was raped was
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testified he found Dyke's shorts tangled in the bed sheets, with
the underwear still inside, as if renoved sinultaneously. (T
X1 1452). He also found on the bathroom floor Dyke's shorts
and shirt, with the collar torn, saturated in blood. (T Xl
1310; X1l 1471). At the hospital, Detective Janes phot ographed
bite marks on Dyke's left breast, on her back, on her right arm
near her shoul der, and on her inside left arm (T Xl 1556-62).
He noticed bite marks in Dyke's pubic region around her vagina,
but the hospital staff would not allow him to photograph them
(T XII'l 1585-86). An expert odontol ogist testified the cast of
Def endant’s teeth matched the bite marks on Dyke's left breast
and back. (T Xv 1803, 1825). Dyke was al nost eight nonths
pregnant, which is relevant to show |lack of consent and threat

or use of force. See Thomas v. State, 173 Ga. App. 810, 811, 328

S.E. 2d 422, 424 (1985); Cook, 186 A .D.2d at 880-81, 588 N.Y.S. 2d
at 920-21; Jones, 449 Pa.Super. at 63, 672 A 2d at 1355;
Thonpson, 47 Al a. App. at 258 So.2d 926.

These facts were sufficient for subm ssion of the felony
murder with sexual battery issue to the jury. Davis, 703 So.2d
at 1059 (finding circunstantial evidence of sexual battery
sufficient to overcone notion for acquittal in felony nurder);

Barwick v. State, 660 So.2d 685, 695 (Fla 1995)(findi ng evidence

“opinion testinony” on a legal matter. (IB 65). He did not
chal l enge the statenment on this ground below, hence, he cannot
challenge it here. Steinhorst v. State, 412 So.2d 332 (Fla.
1982).
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victims bathing suit displaced and senmen stain near body

sufficient to establish attenpted rape); Sochor v. State, 619
So.2d 285, 290 (Fla. 1993)(concluding there was sufficient
evidence of attenpted sexual battery for felony nurder where

last tinme victim seen alive she was being held and kissed by

def endant) ; Dailey v. State, 594 So.2d 254, 258 (Fla.
1991) (reasoning penalty phase evidence that victim was found
nude wth her <clothing scattered about was sufficient to

indicate a sexual battery); Smth v. State, 515 So.2d 182, 184

(Fla. 1987); State v. Gay, 556 So.2d 661, 667 (La. C. App.
1990) (affirm ng rape conviction where victimpregnant).

The defense “hypothesis of innocence,” asserted below was
that Appellant did not commt this nurder. Despite the fact
Dyke identified him and the police found his fingerprint and
blood in the apartnent,!® Appellant clainmed he was not there that
nmorning. (T XVl 1875). Dyke's identification of Appellant as
her attacker and the physical and circunstantial evidence
coll ected showed he was present in the apartnent that norning,
and adequately refuted Appellant’s “hypothesis.” The judge
denied properly the notion for judgnent of acquittal for felony

mur der .

10 Appellant argued this evidence could have been left at
anot her tine. However, in the bedroom where the knife was
found, Defendant’s blood was discovered on the baby's shirt and
his bl oody fingerprint was collected frominside the bathroom
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Should this Court decide the evidence was legally
i nsufficient to support a f el ony mur der convi ction
neverthel ess, Appellant’s conviction for first-degree nurder
should be affirmed. As discussed in Issue X, the evidence is
legally sufficient to support a conviction for preneditated
mur der . Hence, any felony nurder argunment or instruction was

harm ess beyond a reasonabl e doubt. Teffeteller v. State, 439

So.2d 840 (Fla. 1983) (finding erroneous instruction on
underlying felony for felony nurder was harmess where
substantial, conpetent evidence existed to uphold conviction

under theory of preneditated nurder), cert. denied, 465 U S.

1074 (1984); Brown v. St at e, 521 So.2d 110, 111 (Fl a
1988) (finding failure to instruct on underlying felony harmn ess

wher e evi dence supported preneditated nmurder conviction).
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| SSUE X

WHETHER DENI AL OF A JUDGVENT OF ACQUI TTAL AS
TO PREMEDI TATI ON WAS PROPER ( Rest at ed) .

Here, Appellant asserts a judgnent of acquittal should have
been granted as to preneditation.' (IB 71) The State disagrees.
The force with which the stab wounds were inflicted to Dyke's
vital organs (both lungs), coupled wth her cries for help, and
the fact the attack progressed from the one room to another,
establishes Appellant’s preneditated intent to kill.

“IAl] nmotion for judgnment of acquittal should not be granted
unless there is no view of the evidence which the jury m ght
take favorable to the opposite party that can be sustained under
the law.” Davis, 703 So.2d at 1059. In seeking a judgnent of
acquittal, Appellant not only admtted the facts in evidence,
but admtted every conclusion favorable to the State the jury
may reasonably infer therefrom Where there is room for

di sagreenent between reasonable people regarding the proof of

1 While maintaining preneditation has been established, the
State submits that were this Court to decide the evidence was
| egal ly i nsufficient to support a prenedit at ed nmur der
convi cti on, Appellant’s conviction for first-degree nurder
shoul d be affirnmed under the theory of felony nurder. San Martin
v. State, 717 So. 2d 462, 469 (Fla. 1998)(finding “[while it
may have been error to instruct the jury on both preneditated
and felony nurder, any error in this regard was clearly
har m ess. The evidence supported conviction for felony nurder
and the jury properly convicted San Martin of first-degree
murder on this theory.”); Jenkins v. State, 692 So. 2d 893, 894
(Fla. 1997)(sane). As discussed in Issue |IX, the evidence was
legally sufficient to support a conviction for felony nurder
w th sexual battery as the underlying felony.
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facts or inferences, the case should be sent to the jury. Taylor
v. State, 583 So.2d 323, 328 (Fla. 1991). The judge’'s task is
“to determ ne the presence or absence of conpetent evidence from
which the jury could infer guilt.” Law, 559 So.2d at 189. It is
the jury’'s province to decide whether the evidence supports a

finding of preneditation. Larry v. State, 104 So.2d 352, 354

(Fla. 1958).

As opined in Sireci v. State, 399 So.2d 964, 967 (Fla.

1981):
Prenmedi tati on can be shown by circunstantia
evi dence. Prenmeditation is a fully-forned
conscious purpose to kill, which exists in

the mnd of the perpetrator for a sufficient
length of time to permit reflection, and in
pur suance of which an act of killing ensues.
Prenmedi tation does not have to be
contenplated for any particular period of
time before the act, and may occur a nonent
before the act. Evidence from which
preneditation may be inferred includes such
matters as the nature of the weapon used,
t he presence or absence of adequat e
provocation, previous difficulties between
the parties, the manner in which the
hom cide was commtted and the nature and
manner of the wounds inflicted. It must
exist for such tine before the hom cide as
will enable the accused to be conscious of
the nature of the deed he is about to commt
and the probable result to flow from it
insofar as the |life of his wvictim is
concer ned.

Id., at 967(citation omtted); See, Jackson v. State, 575 So.2d

181 (Fla. 1991). In Sochor, 619 So.2d at 288, preneditation was

showmn by evidence the defendant’s assault of the victim was
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interrupted long enough for himto stop, turn, |ook, and shout
at another person, before resumng his attack. Prenedi tation

may be established through circunstantial evidence. Preston v.

State, 444 So.2d 939, 944 (Fla. 1984). Where preneditation is
established by circunstantial evidence, the evidence relied upon
must be inconsistent with every other reasonable inference.

Wlson v. State, 493 So.2d 1019 (Fla. 1986). The question of

whet her the evidence fails to exclude all reasonable hypotheses
of innocence is for the jury to determne, and where there is
substantial, conpetent evidence to support the verdict, it wll

not be reversed. Spencer v. State, 645 So.2d 377 (Fla. 1994).

The circunstantial evidence standard does not require the jury
believe the defense version on which conflicting evidence was

produced. Peterka v. State, 640 So.2d 59, 68 (Fla. 1994).

Substantial, conpetent evidence for preneditated nurder was
present ed. Appel l ant and Dyke were acquainted through her
roommate, Ruth Lawrence, whose sister, Stephanie, he was dating.
On the Saturday, before the attack, Ruth argued with Appellant.
That Monday evening, she told her sister of the disagreenent,
which in part, caused Stephanie to break up with him that night.
(T XI'l 1302-09, 1335-38).

Between 8:00 and 9:00 a.m the next norning, M. Healy,
heard screamng from Dyke's apartment; a girl screaned tw ce,

“Help ne.” Persons were heard running from room to room and
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t hunpi ng as though one was being thrown against a wall. (T Xl
1350-54) . Near 8:30 a.m, the police responded to Dyke's 911
call and found her nude and bl eeding. A bloody knife was
| ocated in her bedroom blood was found in the bathroom bl ood
soaked cl ot hi ng was col | ect ed, and Appel l ant’ s bl oody
fingerprint was discovered on the inside of the bathroom door.
Defendant’s blood was found on the sweat pants Dyke used to
cover herself as well as on the baby's shirt. (T VXII 1360-75;
X 11 1453-74, 1591-92; XV 1734-35; XVI 1909-10, 1945-46).

Dr. Wight testified Dyke suffered seven stab wounds. One
to her chest was four inches deep, penetrating through the
sternum puncturing the right lung, and entering the ribs of her
back; a knife wound like this required great force. The ot her
stab wounds were to Dyke's back; one, was four inches deep
puncturing the left |ung. Due to the 19 days Dyke lingered
before dying, the original wounds may have been deeper. The
puncturing and collapse of both |ungs caused severe aspiration
pneunoni a, and the |oss of blood pressure caused sepsis. O the
other stab wounds, all stopped upon hitting bone or did not
penetrate deeply. There were defensive knife |acerations to her
hand and fingers, and she suffered bites to her arm breast, and
| eg. Cuts to Appellant’s hand were consistent with slippage of
the knife as it hit bone. (T XIV 1617, 1639-43, 1651-55 1668- 85,

1784-90, 1803-15).
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Def endant contends nultiple stab wounds suggest a frenzied,

not preneditated nmurder. (1B 71). He cites Kirkland v. State

684 So.2d 732 (Fla. 1996), but, Kirkland is distinguishable.
There, the defendant resided with the victim and was tenpted
sexually by her. 1d. at 735. Here, while Appellant knew Dyke
they did not live together and there is no evidence he was
tenpted by her. Further, it was only after Ruth Law ence caused
Defendant’s relationship to end that he raped and stabbed Dyke
in the Lawence apartnent. The force needed to inflict the
maj or wounds, and the fact the attack progressed from one room

to anot her established preneditation.

Simlarly, Geen v. State, 715 So.2d 940 (Fla. 1998) does
not further Appellant’s position. In Geen, the victim was
drunk and there was testinony that after the defendant did
things to her, she “got crazy”, and he stabbed her. 1d. 943
The weapon was never |ocated, nor was there testinony the
def endant possessed a knife. 1d. Here, the weapon was found
and Appellant had cuts to his hand consistent with it sliding
down the knife as he stabbed Dyke. She was not drunk and there
was no indication she provoked the attack.

Finally, Appellant’s attack was not conmtted in the

frenzi ed manner contenplated in Austin v. United State, 382 F. 2d
129 (D.C. Gr. 1967). The Austin court found 26 major stab

wounds, wth as many superficial cuts, indicated a I|ack of
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del i beration especially where the defendant did not procure the
knife wwth the specific purpose to kill; he always carried it.
Id., at 132, 139. Here, there was no indication Appellant
usually carried a knife, and while nultiple stab wounds were
inflicted, only two of the seven were major. Cearly, there was
a fully fornmed intent to kill as evidenced by the two mgjor
thrusts to Dyke's torso which penetrated her sternum ribs, and
both lungs. This hom cide was preneditat ed.

Because Appellant challenges the court’s decision on the
judgnment of acquittal, the issue here, is whether sufficient

evidence of preneditation existed to submt the case to the

jury. Law, 559 So.2d at 189. The facts in Jinenez v. State, 703

So.2d 437 (Fla. 1997) alnost mrror those here. In Jinenez,
this Court concluded “[t]he deliberate use of a knife to stab a
victim multiple times in vital organs is evidence that can
support a finding of preneditation.” 1d., at 440 (citing Preston
v. State, 444 So.2d 939 (Fla. 1984)). In that case, the victim
was beaten and stabbed eight tines; one wound was four inches

deep penetrating her heart. This was sufficient to support a

finding of preneditation. Also, in Henry v. State, 574 So.2d
73, 74 (Fla. 1991), the evidence of defendant’s repeated
stabbing of his wife’'s throat after an argunent, was sufficient

to prove preneditation. See, Nibert v. State, 508 So.2d 1 (Fla.

1987) (finding defendant’s ordering victim to his knees during
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stabbi ng, coupled with excessive nunmber (17) and nature of the
stab wounds, provi ded sufficient evi dence to support
prenedi tat ed murder).

Here, Dyke and Appellant were acquai nted. Based upon the
timng of Stephanie Lawence’'s break-up wth Appellant and
Dyke’s murder, a reasonable inference to be drawn is that Ruth
Law ence caused the break-up and the homcide was a result of
Def endant’ s anger at not finding Ruth honme that norning. Al so,
there was screaming, thunmping on walls, and cries for help
comng fromthe apartnent before 911 was called. (T XI 1350-54,
1367-75). During the attack, Appellant bit and stabbed Dyke;
two of the stab wounds were at |east four inches deep entering
each lung. One was inflicted wwth such great force it penetrated
through the sternum into the back ribs. (T XIV 1617, 1639-43,
1682- 85) . Because of Dyke's cries for help, the wounds to her
torso, hitting vital organs (the lungs), and evidence the attack
progressed from bedroom to bathroom this Court should find
there was sufficient evidence to have the jury determ ne whether
Appel | ant cont enpl at ed hi s actions, and formul at ed a

preneditated intent to kill.
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| SSUE Xl
VWHETHER THE STATE' S COVMENTS DURI NG GUI LT-
PHASE CLOSI NG ARGUMENT DEPRI VED APPELLANT OF
A FAIR TRIAL (Restated).
Def endant clainms the State made i nproper comments during its

closing which denied him due process and a fair trial. (IB 71-

74) . However, he did not object to any of the coments at

trial. Ri echmann  v. State, 581 So.2d 133, 139 (Fla.

1991)(finding claim of prosecutorial msconduct unpreserved
W t hout cont enporaneous objection). Moreover, no fundanental
error has been shown.

Initially, he conplains the State appealed to the passions
and synpathy of the jury inproperly when it “enphasized” the
victims pregnancy. (IB 72). To avoid redundancy, the State
relies upon its argunents in Issue VIl wherein the adm ssibility
of evidence and comments relating to Dyke' s pregnancy were
di scussed.

Next, he <clains the State “denigrated the defense by
referring to it as “Alice in Wonderland.”” (1B 72-73). \Wen put
in context, the State’'s comments were not i nproper. Not havi ng
presented quilt-phase evidence, Appellant was entitled to first
and |ast closing argunent. In his initial argunent, defense
counsel listed the State's evidence and then discounted it. For
exanple, he alleged the State failed to establish Dyke's

veracity; t hus, her statenents could not be believed.
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Addressing Appellant’s bloody fingerprint, he alleged it could
have been Ileft at another tine. The defense argued the
serologist failed to explain how she obtained the DNA match and
failed to establish no contam nation occurred. Simlarly, he
al l eged the odontologist did not account for the distortion in
the bite mark to Dyke's breast. Thus, neither the DNA nor bite
mark evidence was credible. In effect, defense counsel was
turning the State’s case upsi de down.

There was no defense objection to the State’'s comment s:

You know, in listening to the defense
counsel’s opening, closing argunent ... ny
prior thoughts, actually, becane reality.
Because as | sat there, during the course of
the trial ...a child s story cane to ny m nd.

. that story is Alice in Wnderland. To
listen to how he has taken each piece of
evidence in this <case, you wuld have
t hought you were with Alice in Wnderl and,
okay? Because up is down in her world, in
was out in her world, and down was up, and
out was in, in Alice's Wnderland story.
And you know what, there was a conversation
between Hunpty Dunpty and Alice in that
case, and in that conversation, Hunpty
Dunpty said, when | use a word, it neans
exactly what | want it to mean, but Alice
said, but the question is, can you nake
words neans so may different things? And
Hunmpty Dunpty responded, and he responded,
no. The question is, which one shall be
mast er.

Vll, you know what? Hunpty Dunpty was
a little bit wong. He was off the mark
because in reality, ladies and gentlenen,
truth is not what you want it to be at any
given tine. This fight with - despite what
Hunpty Dunpty said, truth is the truth is
the truth.

67



(T XVil 2087-88). \When put in context, these coments were fair
reply. It is well settled, a prosecutor my respond to
argunents and suggestions made by the defense and such fall into

the category of “invited response”. Dufour v. State, 495 So.2d

154 (Fla. 1986); Ferguson v. State, 417 So.2d 639 (Fla. 1982);

Pitts v. State, 307 So.2d 473 (Fla. 1st DCA), cert. dismssed

423 U.S. 918 (1975).

To support his position, Defendant cites State v. Merritt,

247 N.J. Super. 425, 589 A 2d 648 (1991), and People v. d enons,

166 A.D.2d 363, 561 N.Y.S. 2d 425(1990), but neither is availing.
In Merritt, wherein the defense was characterized as an “Alice
in Wnderland” story, the court found sone of the state’'s
summation inproper, however, it did not specify what part. Mre
inportant, it concluded the statenents were not so egregious to
deprive the defendant a fair trial. |In Cenons, the prosecutor
did far nore than what is alleged here:

The prosecutor told the jury not to listen

to defense counsel's “Alice in Wnderland"

version of the facts, nor to follow the

trail of the red herring. He suggested that
counsel would lie to protect his job wth

Legal A d and descri bed counsel's
cross-exam nation of the conplainant as "two
hours of slander ... two hours of character

assassi nati on".

Referring to def endant, an admtted
transvestite, the prosecutor stated “this
poor soul who sits before you dressed as a
woman", “a person whose entire life is a
fraud", is “totally anoral ...(T)ruth, oath,
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lies mean nothing to him... He is wlling
to be a receptacle for any nman who cones
along with a few bucks." He added that
"(y)ou cannot enbarrass that man.... What
more could you possibly do that would make
that man ashaned? He has done everything
already hinself." The prosecutor then
stated that although defendant thinks he's
the Myflower Madam he's actually just a
common street prostitute. The prosecutor
also referred to the fact that defendant had
rosary beads at trial and |abeled him
"Mt her Theresa at the defense table."

C enons, 166 A. D.2d at 366. No such comments or ad hom nem
attacks were nmade here.

Appel lant also clainms the State inproperly “made nention
about bringing in another expert”. (IB 73). Wien put in
context, the coment was proper. During defense closing, it was
argued the knife found was proven to be the nurder weapon:

They don’t tell you there were no other
knives in the house, that Ronnie WIIlians
prints were on the knife. It was a knife
found in the house. They don’t bring in
doctors to tell you the angle of the wound,
the depth of the wound was consistent with
this knife. They don't tell you that the
wound was straight and not serrated, so it
wouldn’t be the knife that had the little
grooves in it. It was a knife found at the
scene, period.

(T XVI1 2079-80). In rebuttal, the State commented:

... I’"’m going to discuss further those
stab wounds wth you, and also defense
counsel’s coment that that knife was not
determ ned by any experts. If | brought in
yet another expert, you would have been
hearing that particular evidence thrown down
the kitchen sink. However, but defense said
it could have been tested for purposes of
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determning whether this was the type of
kni fe, whether it was a serrated knife.

...let’s not forget that Dr. Wight ...who
tells you, in fact, how deep the knife goes
in, to the extent that he could see it.
Let’s not forget that when you neke those
types of studies, as he did, he had to open
Lisa up. He had to do an internal exam

Li sa survived for nineteen days, al nost

twenty days. They are not going to do any

such testing on Lisa while she’s at |east

attenpting to survive these nortal wounds or

what ultimtely becone nortal wounds. Let’s

not take this out and, excuse ne, to the

absurdity as to what could have been done in

this case.

(T XVI1 2086-87). This was fair reply to the defense argunent.
Finally, Appellant clains the State “m srepresented to the
jury that the DNA on the sweat pants and baby’s shirt ‘matched
up’ with Appellant”; he clains DNA evidence does not identify a
suspect. (1B 73). However, the serologist was permtted to

testify, wthout objection, “the D.N A obtained from the sweat

pants matched that of the D.NA from Ronnie WIllians,” and
“[t]he D.N. A obtained off the child s shirt matched that of the
DNA from Ronnie Wllianms.” (T XVI 1945-46). The State
reiterated nerely the expert’s testinony. To the extent this
was inproper, the State stated imediately that “there was only
a one in 120 mllion chance, and one in 2.1 billion chance in
the white population, that the DNA cane from another source.”
(T Xvil 2089). These comments related the trial evidence

properly.
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However, should the Court find one or nore of these coments
i nproper, they neither, singularly nor cumnulatively, constitute
fundanental error. The evidence was nore than adequate to
sustain the verdict. To rebut Appellant’s claim he was not the
person who attacked Dyke, t he State admtted Dyke’ s
identification of Appellant, his bloody fingerprint, and bl ood
on the baby’s shirt, which could have been left only at the tine
of the crine. To the extent the State commented on the
evi dence, or defense inproperly, it did not vitiate the entire

trial. This Court should affirm
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I SSUE XI I
VWHETHER TRI AL COURT ABUSED I TS DI SCRETI ON I N
ADM TTING WVMICTIMS STATEMENTS TO OFFI CER
G LLESPIE AS A DYI NG DECLARATI ON OR EXCI TED
UTTERANCE ( Rest at ed).

In seeking a reversal, Appellant contends the State did not
prove Dyke's statenents to Oficer Gllespie (“Gllespie”) were
dying declarations or excited utterances; thus, their adm ssion
violated his constitutional rights. (IB 74-79). The State
mai ntains reversal is not warranted as Dyke's statenents qualify
as both dying declarations and excited utterances.

Appel  ant asserts Dyke's statenments to G llespie were not
dying declarations because the paranedics were treating her,
therefore, there was “hope for recovery.” (1B 76). The State
submts a proper predicate was established. “Before a hearsay
statenent is adm ssible as a dying declaration the court nust be
satisfied that the deceased declarant, at the tinme of its

utterance, knew that his death was immnent and inevitable.”

Torres-Arboledo v. State, 524 So.2d 403, 407-08 (Fla. 1988);

Teffeteller, 439 So.2d at 843; Lester v. State, 37 Fla. 382,

385, 20 So. 232, 233 (1896). "Whet her a proper and sufficient

predi cate has been laid for the adm ssion in evidence of a dying

declaration is a mxed question of law and fact and will not be
di sturbed unless clearly erroneous.” Teffeteller, 439 So.2d at
843- 44.
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Pretrial, the judge found Dyke told G Il espie she was dying
and did not want to die. (R Il 381). At trial, Gllespie
testified he saw Dyke nude, bleeding from stab wounds, and
covered in blood. (T XIlI 1381-83). According to him “[f]rom
the onset Dyke was afraid of dying, she was saying, ‘Il do not
want to die. | do not want to die.’” (T X I 1382). Wi | e

paranedi cs were attendi ng her,

Gllespie tried to engage her

adm nistering fluids and oxygen

in conversation. As he was doing

so, she would slip in and of consciousness causing Gllespie to
repeat his questions several tines. H's queries were propounded
subsequent to and during Dyke's expressions of fear she was
dying. (T X1 1384-85).

In Teffeteller,

adm ssion of a decedent’s

massi ve gunshot wound,

hours as he was treated at

439 So.2d at 842-43.

God, |'m going”,

worry. |d. at 843.

to support
this Court quoted Lester:

It is not
consi st of

going to die,
never recover.
ci rcunstance or

or
It

this Court
st at enent s.
the victim remained conscious for
the scene and hospital.
Responding to the victims statenent,

the doctors consoled him and told him not
In concluding there was sufficient

a finding the victim believed he was about

necessary that
express
deceased to the effect
could not
may be gathered from any
from all

addressed the propriety of the
Al though suffering a
t hree

Teffeteller,

HG.]
to
evi dence

to die,

t he evi dence..shoul d
utterances of t he
that he knew he was
live, or would

the circunstances

73



of the <case, and is sufficient if the
evi dence..sati sfies the judge t hat t he
deceased knew and appreciated his condition
as being that of an approach to certain and
i mredi at e death

Teffeteller, 439 So. 2d at 843 (quoting Lester, 20 So. at 233).

Simlarly, in Hnry v. State, 613 So.2d 429 (Fla. 1992), the

victim with burns over 90% of her body, plus a head wound, gave

the police a statenent upon her arrival at the hospital. [d. at

430. Rel ying upon Lester and Teffeteller, this Court reasoned

It is not required that the declarant nmake
"express utterances.that he knew he was
going to die, or could not live, or would
never recover." Rat her, the court should
satisfy itself, on the totality of the
ci rcunstances, "that the deceased knew and
appreciated his condition as being that of
an approach to certain and inmedi ate death."
The trial court did this. The sufficiency
and propriety of the predicate for a dying
declaration is a mxed question of |aw and
fact, and a trial court's determ nation of
the issue wll not be disturbed unless
clearly erroneous.

Henry, 613 So.2d at 431 (citations omtted). See also, Anderson

v. State 182 So. 643 (Fla. 1938)(finding predicate for adm ssion
of victims statenent defendant “killed ne, | am dying” where
statenment nmade about 30 m nutes after attack and death occurred
14 days | ater). Clearly, a victims statenent is adm ssible as
a dying declaration even though she my have received

encour agenent; Teffeteller, 439 So.2d at 843, did not express

her belief in her pending death; [d., or nmade statenents after

a period of tine elapsed; Henry, 613 So.2d at 430, so long as
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the totality of the circunstances indicate the victim knew and
appreci ated her inpending death. Lester, 20 So. at 233. Her e
Dyke, kept repeating to Gllespie, “I do not want to die”, as
she was fading in and out of consciousness. (T X| 1381-83).

Wi | e nude and covered in blood, Dyke told him she was dying. (R

1 381). Upon the paranedics’ arrival, oxygen and fluids were
adm nistered. (T X1 1381-83). Clearly, the totality of the
circunstances support a finding Dyke's statenments fall under

section 90.804(2)(b), Florida Statutes as dying declarations.
This Court should affirm

Appellant clains there is no basis for concluding the
statenents to Gllespie qualify as excited utterances.!? (1B 77).
He asserts the statenents were nade approximately 30 mnutes
after the stabbing, thus, there was time for reflection and
Dyke’s responses to Gllespie show she was relying upon her
menory, not answering spontaneously. (IB 78). The State
di sagr ees.

Not wi t hstanding section 90.802, Florida Statutes, which
prohi bits adm ssion of hearsay, certain exceptions to the rule
exist; specifically, statenments found to be “excited utterances”

are adm ssi bl e. Section 90.803(2), Florida Statutes defines an

2 There is no record citation where this issue was argued;
the thrust of the notion in limne was to have Dyke' s statenents
found not to be dying declarations. Assuming this argument was
advanced during the un-transcribed hearing, it wll be
addr essed.
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excited utterance as: “A statenent or excited utterance relating
to a startling event or condition nade while the declarant was
under the stress of excitement caused by the event or
condition.” The essential elenents of an excited utterance are:
an event startling enough to cause nervous excitenent, a
statenment nmade before there was tinme to contrive or m srepresent
and a statenent nade while under the stress of excitenent.

Henyard v. State, 689 So.2d 239, 251 (Fla. 1996); Rogers V.

State, 660 So.2d 237 (Fla. 1995); State v. Jano, 524 So.2d 660
(Fla. 1988). “While the length of tinme between the event and
the statenment is a factor to be considered in determning
whether the statenment may be admtted wunder the excited
utterance exception ..the imediacy of the statenent is not a
statutory requirenent.” Henyard, 689 So.2d at 251 (citation
omtted).

In Henyard, the victims statenments were admtted properly
as excited utterances. Regai ni ng consci ousness two hours after
being raped and shot, the victim reached a nearby house for
hel p. Henyard, 689 So.2d at 243. In finding the victinms
statenent to the police excited utterances, this Court stated:

. When the officer arrived, he found M.
Lews, who was hysterical but coherent. At
trial, the officer was permtted to recount
statenents Ms. Lewis made to him on the
front porch imediately after his arrival.
The police officer testified that M. Lews

told him she had been raped and shot,
identified her assailants as two young bl ack
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mal es who fit the description of Henyard and

Smal | s, and said they had taken  her
chi | dren. G ven these circunstances, we
find that Ms. Lews was still experiencing

the trauma of the events she had just
survived when she spoke to the officer and
her statenents were properly admtted under
the excited utterance exception to the
hear say rul e.

Id. at 251.
Here, Dyke made her 911 call wthin 30 mnutes of
Appellant’s attack and the police arrived mnutes |ater. Upon

their arrival, they wtnessed Dyke covered in blood from the
stabbing, and fading in and out of consciousness. When lucid
Dyke answered questions, but cried repeatedly she did not want
to die. The nedical testinony shows Dyke suffered two deep stab
wounds which punctured both Ilungs making it difficult to
br eat he. Further, the stab wounds hit ribs and one penetrated
through Dyke's sternum <clearly, a very painful, stressful
event . Merely because 30 mnutes passed before she could cal

911 does not establish Dyke was not |aboring under the
excitenment of being raped and stabbed, especially when she was
going in and out of consciousness, and having difficulty
breat hing. Under these circunstances, her statenents constitute

excited utterances. See Power v. State, 605 So.2d 856, 862

(Fla. 1992)(finding wtness’ statenents to police an excited

utterance).
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Assum ng arguendo, the statenments were inadmssible, their
adm ssion was harnl ess. Both Lawrence sisters testified as to
Stephanie’s recent break-up with Appellant. (T X 1307-09,
1335-40). Hence, the State theorized Ruth was Appellant’s
intended target, but he found Dyke instead. (T X 1250-52).
Bite mark evidence, nmatching Appellant’s dental cast, was
presented; the match was “as good as” the expert had ever seen.
Appel lant’s bl oody fingerprint from the bathroom his blood on
t he sweat pants Dyke used, and on the shirt the baby was wearing
that nmorning were admtted. (T X1 1464-74 1491-92; XV 1734-35
1803, 1815, 1845; XVI 1909-10, 1945-46). Statistically, the
chance soneone other than Appellant left the blood was 1:2.1
billion in the Caucasian and 1:120 mllion in the African
American population. (T XvlI 1954). Wth this overwhel mng

evi dence, adm ssion of Dyke's statenents, if error, was harnl ess

beyond a reasonabl e doubt. Ham lton v. State, 547 So.2d 630

(Fla. 1989); State v. DeCGuilio, 491 So.2d 1129 (Fla. 1986).

This Court should affirm Defendant’ s convicti on.
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| SSUE Xl 11

VWHETHER THE TRI AL COURT ABUSED I TS
DISCRETION IN ADMTTING THE WVICTIMS 911
CALL AND | DENTI FI CATI ON OF APPELLANT
(Rest at ed) .

Appel lant clainms the judge erred in admtting Dyke's 911
statenents as excited utterances. (IB 79). He also conpl ains
her identification of him from a photo |line-up was not a dying
decl aration and was admtted inproperly. (1B 80).

Pretrial, the judge found the 911 tape adm ssible as a dying
decl aration stating, “..based on t he totality of t he
ci rcunstances brought out at the evidentiary hearing in this
case, that the statements of the Victim fall wthin the
exception to the hearsay rule relating to statenents under
belief of inpending death set forth in 890.804(2)(b), of the
Florida Evidence Code.” (R Il 385). Even if it were error to
admt the tape as an excited utterance, it was harmess; the

tape was admtted properly as a dying declaration which has not

been chal | enged on appeal . *3

13 The statenents on the 911 tape were dying declarations.
Throughout the tape, Dyke asserts she had been stabbed (heart,
chest, back), needed i medi ate hel p, could not breath, blood was
“falling all over the place”, she was dying, and could not nake
it anynore. Dyke explained she had tried to reach the phone and
| ater she said she could not get up; she could not nove. Only
20 to 30 mnutes passed between the stabbing and Dyke’s phone
call to 911. (SR I 17-21). A declarant’s statenent should be
admtted, if, fromthe totality of the circunstances it is clear
the decl arant knew of her I mm nent, i nevitable death.
Teffeteller, 439 So.2d at 840, 842-43 (Fla. 1983). Clearly,
Dyke believed she was dying; there is substantial, conpetent
evidence to support this conclusion, thus, the 911 statenents
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Not only does the tape qualify as a dying declaration, but
it qualifies as an excited utterance. The essential elenents of
an excited utterance are: an event startling enough to cause
nervous excitenent, made before there was tinme to contrive or
m srepresent, and nmade while under the stress of excitenent.
Henyard, 689 So.2d at 251; Rogers, 660 So.2d at 240; Jano, 524
So.2d at 661. “While the length of tinme between the event and
the statenment is a factor to be considered in determning
whether the statenent nmay be admtted wunder the excited
utterance exception ..the imediacy of the statenent is not a

statutory requirenent.” Henyard, 689 So.2d at 251. See, Sliney

v. State, 699 So.2d 662, 669 (Fla. 1997)(affirm ng adm ssion of
victims wife's 911 call as excited utterance); Davis, 698 So.2d

at 1190 (sane); Turner v. State, 530 So.2d 45, 50 (Fla.

1987) (affirmng use of victims taped conversation with police

to show preneditation), cert. denied, 489 U S. 1040 (1989).

Should this Court find Dyke's statenents to Oficer
Gllespie (lssue Xil) were excited utterances, the 911 tape
should qualify for the sane treatnent. The statenents were
given mnutes before the police arrived while Dyke was still
experiencing the shock of the attack. Dyke was having
difficulty breathing and was anxious for nedical help. As is

evident fromthe discourse with the operator and paranedic, Dyke

were adm tted properly.
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could not recall her address and was

obt ai ning hel p than describing her assail ant.

more interested in

911: Hello, man? Can you tell nme what
the subject |ooked I|ike? Can you tell ne
whet her he was a black male or a white mal e?

L: Yes. Can | give you a nunber you can

find out. Pl ease.

911: Can you just answer ny question.
Was he black or white?

L: Ckay.

911: Mam help is on the way but we want

totry to catch him okay?

L: Ckay. | can’t go anywhere....(inaudible)
the blood is falling all over the place.

911: s he black or white?

L: He' s bl ack.

911: Bl ack mal e?

L: Yes!

911: Do you know who he is?

L: Ronnie. | don’t know his |last nanme. |

can give you his, a nunber where you can get

the information you need.

(SR 1 18, 204).

The 20 to 30 mnute delay before Dyke

s 911 call does not

precl ude adm ssion of the statenents as excited utterances. As

in Henyard, the delay is excusable due to the incapacitation of

the victimfor a tinme before the call was nade. Here, Dyke told

14 The transcript pages are out of order
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the operator, it had been a long tinme that she “tried to get to

t he phone” and she could not get up, she could not nove. (SR II

17-18). Dyke's first contact with 911 was at the earliest tine
while still experiencing the pain and excitenent of the event.
Her statenents were admtted properly. This Court should
affirm

Turning to Appellant’s attack upon the adm ssion of Dyke's
statenents nade in the hospital, the State submts there was no
error. These statenents were dying declarations and admtted
properly. According to Nurse Chestnut (“Chestnut”), she was
present when Detective Janes showed Dyke the photo line-up after
surgery on January 26, 1993. Very anxious with tubes in her
throat, Dyke wote to conmunicate. From her training and
experience, Chestnut opined Dyke feared for her survival;
Chest nut observed her crying and upset upon realization of her
circunstances. (T V 230, 240-42, 248-49, 256-58;, SR Il 85).
Nurse, Walter attended Dyke near 8:00 p.m that evening, and
noted her anxiety, and trepidation of dying. In fact, numerous
times, Dyke wote, “I amgoing to die.” (T V 261-64, 272).

Appellant’s reference to Nurse Gondona' s testinmony to
support his claim the statenments to Detective Janmes were not
dying declarations is msplaced as Ms. Gondona did not neet
Dyke until the day after the photo line-up was run. (IB 81; T V

185, 199, 200). Conversely, both Chestnut and Walter testified
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Dyke feared she was dying; Dyke wote such statenents to the
nurses between 6:00 and 8:00 p.m; the tinme frame when the photo
l[ine-up was held. This is evidence Dyke believed her death was
i mm nent and inevitable. Henry, 613 So.2d at 430-31 (finding no
need for express declaration of victims belief in her immnent

death to qualify as dying declaration); Teffeteller, 439 So.2d

at 843 (finding victims statenent dying declaration in spite of
physi cian’s encour agenent). From the totality of t he
ci rcunst ances, Dyke believed she was dying when she identified
Appel l ant’ s  phot ogr aph. This Court should affirm this

convi cti on.

83



| SSUES XI'V AND XV

WHETHER I NDI CTMENT WAS AMENDED
CONSTRUCTI VELY BY FELONY MJURDER | NSTRUCTI ON
AND ARGUVENT AND WHETHER APPELLANT WAS
DENI ED DUE PROCESS AS A RESULT (Restated).

Pretrial, Appellant filed a notion and an anended notion to
prohi bit argunment and/or instructions concerning first degree
felony nurder, claimng it would violate his Sixth Amendnent
right to allow the State to argue felony nurder and to instruct
the jury on felony nmurder when only preneditated nurder had been
charged in the indictnent. (R I 111-13; 11 277-79). A hearing
on the nmotions was held on August 11, 1995, but the court
reporter could not locate his notes for that hearing, so no
transcripts exist. Al though this Court granted Appellant’s
nmotion to relinquish jurisdiction to reconstruct the hearing, he
failed to reconstruct the proceedings relating to this notion
Moreover, an order issued six days after the August 11 hearing,
which contains rulings on 24 other notions, does not, as
Appel l ant alleges, contain a ruling on this notion.*® (R Il 373-
77) . There is no order disposing of this notion. Most
i nportant, Appellant did not nove to dismss the indictnment on
t hese grounds.

In Issue XIV, Appellant clains the G and Jury C ause was

violated because the indictnent charged only one nethod

1 In footnote 22 of the initial brief, he alleges the order
(R 375) contains a ruling on his notion. The State disagrees.
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(preneditation), “for violation of a particular law, but there
was a constructive anmendnent of the indictnment by instructing
the jury on a different method (felony-nmurder in this case) for
violation of a particular law.” (IB 85). In Issue XV, he clains
“lack of notice denied [him due process of l|aw and the
effective assistance of counsel.” (1B 87).

As to Issue XV, Appellant failed to preserve this issue

An [indictnent] that conpletely fails to
charge a crine is fundanentally defective.
However, where the charging allegations are
merely inconplete or inprecise, the failure
to tinely file a notion to dismss under
Rule 3.190(c) waives the defense, and it
cannot be raised for the first tinme on
appeal .

Carver v. State, 560 So. 2d 258, 260 (Fla. 1st DCA), rev.

denied, 574 So. 2d 139 (Fla 1990). See also Wite v. State, 446

So. 2d 1031, 1035-36 (Fla. 1984); Huene v. State, 570 So. 2d

1031, 1031-32 (Fla. 1st DCA 1990), rev. denied, 581 So. 2d 1308

(Fla. 1991). Here, the pith of Appellant's conplaint is that
the indictnment was inconplete because it did not allege felony
murder as an alternative theory of prosecution. Thus, by
instructing on felony nurder, the trial court inproperly anmended
t he indictnent.

Al though Appellant filed a notion below relating to the
absence of felony nurder allegations in the indictnent, he did

not nove to dismss it. Rat her, he noved to prohibit the State
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from arguing, and the court frominstructing on this theory. (R

63- 65) . Because Appel | ant never noved to dismss the

indictnent, his notion did not preserve this issue for appeal.1
Even were his allegations preserved, they have no nerit

In fact, Appellant fails to acknow edge that both of these

clains have been rejected repeatedly. E.qg., Knight v. State,

338 So. 2d 201, 204 (Fla. 1976), sentence vacated on other

grounds, 863 F.2d 705 (11th G r. 1988); Kearse v. State, 662 So.
2d 677, 682 (Fla. 1995). In Kearse, this Court reaffirmed the
principle “[t]he State need not <charge felony nurder in an
indictment in order to prosecute a defendant under alternative
theories of preneditated and felony nurder when the indictnent
charges preneditated nurder.” Id. at 682. The elenent of
prenmeditation is presuned when a homcide is commtted in the
comm ssion of one of the enunerated felonies. Kni ght, 338 So
2d at 204. Because Appellant has failed to establish a valid
reason why this Court should recede from its long line of
precedent, the claimshould be deni ed.

As for the ineffective assistance of counsel claim raised

in Issue XV, this Court has previously held “[c]lainms of

1 The nmotion to prohibit argument/instruction on felony
murder is unpreserved, because he failed to obtain a ruling on
it. Arnstrong v. State, 642 So. 2d 730, 740 (Fla. 1994)(finding
claim procedurally barred where judge heard notion, but never
ruled); Richardson v. State, 437 So. 2d 1091, 1094 (Fla.
1983) (sane); State v. Kelley, 588 So. 2d 595, 600 (Fla. 1st DCA
1991) (noting failure to obtain ruling effectively waives
noti on) .
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i neffective assistance of counsel are generally not reviewable
on direct appeal but are nore properly raised in a notion for
postconviction relief.” McKi nney, 579 So. 2d at 82. Because
the nmerits of such a claim do not appear on the face of the
record, this Court shoul d reject this al | egation as

i nappropriately raised and affirmthe conviction.
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| SSUE XVI

VHETHER RECORD SUPPCRTS TRI AL COURT’ S
FINDI NG OF “PRI OR VI OLENT FELONY” AGGRAVATOR
BASED ON PRI OR | NDECENT ASSAULT CONVI CTI ON

(Rest at ed) .

Def endant clainms the judge relied solely upon the indecent
assault conviction as support for the “prior violent felony”
aggravat or because the judge did not find, beyond a reasonable
doubt, Appellant had been convicted of second degree nmnurder.
Further, Appellant asserts it was error to admt evidence and
argunment on the indecent assault conviction as a prior violent
felony. (1B 89). The State di sagrees on both points.

During the sentencing hearing, the trial court stated:

...Court finds that the State has proven the
foll owing statutory aggravating
circunstances beyond a reasonable doubt.
The Court finds that the defendant has been
convicted twice of a felony involving the
use or threat of force against a person, in
1985 the defendant was convicted of indecent
assault wupon a <child, and second degree
nmur der .

(T XVI X 2469-70). The sentencing order reads:

24. The Court ...finds that the State has
proven t he foll ow ng aggravating
ci rcunst ances beyond a reasonabl e doubt:

The Court finds that the State has proven
beyond a reasonable doubt, that in 1985,
Def endant had been convicted of an indecent
assault upon K C, a child, and that this
crinme involved the use or threat of violence
to the person. The Defendant was also
convicted of the second degree nurder of
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Gaynel | Jeffrey, which also involved the use
or threat of violence to the person.

27. VWEIGH NG BY THE COURT: The Court after
carefully considering and weighing the
statutory aggravating circunstances which
have been proven by the State beyond a
reasonable doubt ... finds ... that the three
statutory aggravating circunstances proven
by the State beyond a reasonable doubt,
out wei ghed the statutory and non-statutory
mtigating evidence.

(R 111 538-39, 542). Clearly, it was determned both
Appellant’s prior violent felonies had been proven beyond a
reasonabl e doubt. Hence, the court did not rely solely upon the
i ndecent assault conviction as an aggravating factor.

Appel lant does not challenge his second-degree nurder
conviction, except to argue the judge did not find it proven
beyond reasonabl e doubt. However, there is record evidence
that nurder conviction was found proven and established the
“prior violent felony” aggravator. As such, there is at |east
one valid basis for finding the “prior violent felony”
aggravat or. Thus, should this Court strike the reliance upon

t he i ndecent assault, such error is harmless. Mahn v. State, 714

So.2d 391, 399 (Fla. 1998)(finding harm ess error where court
relied inproperly upon robbery as prior violent felony when

other factors supported aggravator); Robinson v. State, 610

So.2d 1288, 1292 (Fla. 1992)(sane); Holton v. State, 573 So.2d

284, 291 (Fla.1990), cert. denied, 500 U S. 960 (1991) (sane).
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Wth the “prior violent fel ony” aggr avat or est abl i shed,
Def endant’ s sentence should be affirned.

Turning to Appellant claim it was error to find his
“indecent assault” a prior violent felony, the State submts the
Court nust look to the facts of the prior felony to determ ne
whether it was violent. Appel lant’s asserts that violence is
not an inherent elenent of indecent assault, nor is indecent
assault a life-threatening crine. (IB 89). For support he

relies upon Mahn, 714 So.2d at 399; Elam v. State, 636 So.2d

1312 (Fla. 1994); and Lewis v. State, 398 So.2d 432 (Fla. 1981).

These cases are unavailing because the elenments of the crine are
not the deciding factor. Evi dence of the facts surrounding a
violent or capital felony may be considered when determning if
the “prior violent felony” aggravator has been established. See

Gore v. State, 706 So.2d 1328 (Fla. 1998); Rhodes v. State, 547

So.2d 1201 (Fla. 1989); Johnson v. State, 465 So.2d 499 (Fla

1985) .

In Lewis, this Court determned that convictions for
breaking and entering, escape, grand |arceny, and possession of
a firearm by a convicted felon did not involve a threat of
vi ol ence. However, there was no discussion of the facts
underlying those convictions. Lew s, 398 So.2d at 438.

Simlarly, neither Elam nor Mhn, discussed the facts

surrounding the crimnal convictions relied upon by the tria
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courts in their finding statutory aggravators. Thus, these
cases do not assist in the instant analysis.

Conversely, Johnson, 465 So.2d at 505 is instructive and
di spositive. In Johnson, this Court opined:

... whether a previous conviction of burglary

constitutes a felony involving violence
under section 921. 141(5) (b), Fl ori da
Statutes (1981), depends on the facts of the
previous crine. Those facts may be
est abl i shed by docunent ary evi dence,
i ncl udi ng t he char gi ng or convi ction
docunent s, or by testinony, or by a

conbi nati on of both.

Id. at 505. See Gore, 706 So.2d at 1333 (finding arned trespass
sufficient to support prior violent felony aggravator); Rhodes,
547 So.2d at 1204-05 (finding facts of prior conviction may be
consi dered in connection W th “prior vi ol ent fel ony”
aggravat or).

| ndecent assault, by its very terns is a per se violent
felony. The crinme may involve a touching of or an assault upon
the child in a lewm or |ascivious manner. However, should this
Court find the indecent assault was not a per se violent felony,
there is anple evidence establishing violence was involved in
the crine.

As reveal ed by Deputy Martorella, the victimwas nine years
old at the tinme of the assault and an investigation commenced
when the father of the victim reported he found blood in his

daughter’s bathing suit. (T XVIIl 2336-37). The victiminfornmed
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the deputy Appellant took her to the bedroom renoved her
bat hing suit, and penetrated her digitally. (T XVII1 23439-40).
During the attack, Appellant told her that if she did not
cooperate he would hurt her. (T XVviIl 2342). A nedi cal
exam nation revealed the victim had vaginal cuts. (T XVl
2338). When arrested, Appellant had long finger nails and
admtted penetrating the victims vagina with his index finger.
(T XVIIIl 2341, 2345). Clearly, these facts establish the
i ndecent assault was a violent felony. This Court should find

no error was conmtted below and affirm Appellant’s conviction.

92



| SSUE XVI |

VWHETHER THE TRI AL COURT' S ORDER ARTI CULATES
SUFFI CI ENTLY THAT THE COURT FOUND ONE OR
MORE AGGRAVATING FACTORS TO SUPPORT THE
DEATH PENALTY (Rest at ed).

It is Appellant’s position the court’s sentencing order did
not contain findings requiring a death sentence and thus, the
sentence of death nust be vacated. (1B 91-92). The State
di sagrees and submts the requisite findings were made for the
aggravating and mtigating factors and that the trial judge
conpl eted the appropriate analysis. Appellant’s sentence should

be affirned.

As required by Canpbell v. State, 571 So.2d 415 (Fla. 1990),

each aggravating and mtigating factor was discussed. (R 538-
42) . After finding the aggravators were proven beyond a
reasonabl e doubt, the judge addressed the mtigating factors;
t hese were discussed and a wei ght assigned to each!’. (R 540-42).
It was only after this analysis the court bal anced the various
factors and found the aggravators outweighed the mtigators. (R

542). Upon this conclusion, the death sentence was inposed.

7 Little weight was given the statutory “nental mitigator”
as there was no evidence Appellant had been under the influence
of a controlled substance. Appel lant’s age (30) was found not

to be a mtigating circunstance (R 541). Slight weight was
given the non-statutory mtigators that Appellant was a “nodel
prisoner”, at t ended religious servi ces, had a deprived
chil dhood, and was a loving person who did not fight with his
relatives. This weight was assigned because the judge found

these factors did not produce an effect upon Appellant’s
character or the circunstances of the hom cide. (R 541-42).
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Having perforned the appropriate analysis under Canpbell, 571
So.2d at 419-20, the trial court’s sentencing order should be

af firned.
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| SSUE XVI ||

VWHETHER APPELLANT' S SENTENCE OF DEATH IS
PROPORTI ONATE TO THOSE OF OIHER DEFENDANTS
UNDER SI M LAR Cl RCUMSTANCES ( Rest at ed) .

Claimng his death sentence is disproportional, Appellant
focuses upon the mtigation evidence he presented during the
penalty phase. (1B 92-93). He asserts that the totality of the
evi dence reveals that his case is not one of the nobst aggravated
and least mtigated cases. (IB 94). The State disagrees wth
Appel lant’s  position. Not only were three aggravating
ci rcunst ances proven beyond a reasonable doubt, the mtigating
factors had little bearing on the crine. This Court has upheld
the inposition of the death penalty under simlar conditions.

Here, three statutory aggravating factors were proven beyond
a reasonabl e doubt. The trial court found Appellant had two
prior convictions (second-degree nmurder and indecent assault)
which established the aggravating factor of prior violent
f el ony. Al so, the judge concluded the instant hom cide was
commtted during the comm ssion of or attenpted conmm ssion of a
sexual battery. Further, it was determned that the hom cide
was commtted in a heinous, atrocious, or cruel (“HAC') manner.
(R 538-40). Bal anced agai nst these aggravating factors were one
statutory mtigating circunstance and four non-statutory
mtigating conditions. These mtigators were given either

little or slight weight.
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Wth respect to Appellant’s second-degree nurder conviction,
a review of the circunstances of the crinme are eerily simlar to
those of the instant hom cide. In the second-degree nurder
case, Appellant was spurned by his girlfriend, and a few days
|ater returned to her honme where he killed her sister by
stabbing her repeatedly. As the Court wll recall, in the
instant hom cide, Appellant was rejected by the sister of the
victims roomate. This break-up was precipitated by an
argunent between Appellant and Ruth Lawence. The norning after
Stephanie Lawence rejected Appellant, he returned to Ruth
Lawence’s apartnment and attacked the remaining occupant, Lisa
Dyke, stabbing her nmultiple tinmes!®  Both nurders were conmitted
by stabbing the victinms repeatedly. The vi ol ence the Defendant
exhibits toward relatives and friends of the wonen who have
rejected him gives insight into Appellant’s character and the
nature of his crimnal actions. Moreover, rehabilitation
through incarceration was attenpted with this Defendant for the
second- degree nurder. Such was to no avail as Appellant

commtted the instant hom cide just seven nonths after his early

¥ As will be discussed in Issue XX, the infliction of
multiple stab wounds is a particularly heinous, atrocious, or
cruel manner of killing. See, Jinenez v. State, 703 So.2d 437,

441 (Fla. 1997) (affirm ng HAC aggravator where victim stabbed
nunerous tines as she cried for help); Derrick v. State, 641
So.2d 378, 381 (Fla. 1994)(finding HAC aggravator where victim
stabbed nultiple tinmes, wounds wuld have been extrenely
pai nful, and defensive wounds indicated victim experienced pre-
deat h apprehensi on and pain).
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release from his seventeen year sentence for the second-degree

murder. (SR | 29). See generally, Harvard v. State, 414 So.2d

1032 (Fla. 1982) in which a defendant attenpted to kill his
first wfe because she had “taken him to court” and after his
rel ease from prison killed his second wife during the pendency
of their marriage separation.

The purpose of proportionality review is to consider the
totality of the circunstances in a hom cide case and conpare it

with other capital cases. Ubin v. State, 714 So.2d 411

(Fla.1998); Terry v. State, 668 So.2d 954 (Fla.1996). dven the

facts of the instant hom cide, the aggravating circunstances
established by the State, the inconsequenti al mtigation
presented by the defense, and the fact that Appellant has not
challenged the trial <court’s assignnent of weight to the
mtigating evidence, the sentence inposed 1is reasonable.
Actually, this is one of the npbst aggravated and |east mtigated
mur der s. Furthernore, a review of other death penalty cases
establishes that the sentence here is proportional.

This Court found that the death sentence in Jinenez, 703
So.2d at 438, 442 was proportionate based upon the finding of
four aggravating factors (prior felony conviction, capital
felony during burglary, homcide commtted while defendant on
comunity control, and capital felony HAC), one statutory

mtigating factor (defendant’ s capacity to under st and
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crimnality of his conduct was substantially inpaired) and two
non-statutory mtigating factors (potential for rehabilitation
and life sentence with parole at the age of 81). In Jinenez,
the defendant was convicted for the stabbing mnurder of an
elderly woman during the conm ssion of a burglary. |d. at 438,
440. In the instant case, the hom cide was conmtted during the
course of another felony (sexual battery), and the trial judge
found three aggravating circunstances and five mtigating
factors of little weight. In fact, the simlarities of the
crimes and aggravating/mtigating factors are alike, thus,

warranting the sane sentence of death. See also, Johnson wv.

State, 660 So.2d 637 (Fla. 1995)(affirm ng death sentence for
stabbing of elderly woman during a burglary of her hone); Watts
v. State, 593 So. 2d 198 (Fla. 1992)(affirmng death penalty

where there were three aggravating factors outweighed two

mtigating factors of age and low 1.Q); Floyd v. State, 569

So.2d 1225 (Fla. 1990) (uphol ding death sentence where defendant

stabbed victim 12 tinmes); Freeman v. State, 563 So.2d 73 (Fla.
1990) (finding death penalty proportional where two aggravating
ci rcunstances were weighed against mtigating evidence of |ow

intelligence and abused chil dhood), cert. denied, 501 U S. 1259

(1991); Haliburton v. State, 561 So.2d 248 (Fla. 1990)(affirm ng
death sentence where defendant broke into victims hone and

stabbed him 12 tines).
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Sentences of death have been upheld where the defendant has
reacted violently to his rejection by a girlfriend or spouse.

In Occhicone v. State, 570 So.2d 902 (Fla. 1990), cert. denied,

500 U.S. 938 (1991), the death penalty was affirmed for the
sentences inposed for the nurders of his ex-girlfriend s parents
because he blanmed them for ending his relationship with their
daught er. Smlarly, this Court wupheld the death sentence
rendered upon defendant’s conviction for the murder of his

girlfriend’s child after he broke into her home to confront the

victim about “lies” she had been telling. Brown v. State, 565

So. 2d 304, 305 (Fla.), cert denied, 498 US. 992 (1990).

Li kewise, this Court affirned the death sentence in Hudson V.

State, 538 So.2d 829 (Fla.), cert. denied, 493 U S. 875 (1989)

where the defendant had threatened his ex-girlfriend on nunerous
occasions and then broke into her honme two nonths after they had
ended their relationshinp. After threatening his ex-girlfriend
and failing to find his her home, he killed her roommate
instead. Id. at 829-30. In Turner, 530 So.2d at 47, 51, this
Court wupheld the sentences for the stabbing deaths of the
defendant’s estranged wife and her girlfriend, whom he blaned
for taking his wife's affection, after he had broken into the
victinms’ apartnent, killing his wfe and then chasing the
girlfriend outside cornering and stabbing her to death. It is

evident that revenge or jealousy notivated the above hom cides,
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just as it did in the instant nurder. The death sentences were
found appropriate in those cases; thus, this Court should
concl ude the death penalty was applied correctly here.

From the foregoing, it is clear Appellant’s death sentence
is not disproportional. The instant hom cide, coupled with the
aggravating and mtigating circunmstances found here, support the
death sentence i nposed. This matter is one of the nost
aggravated and least mtigated of cases. This Court should

affirm Appell ant’s sentence of death.
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I SSUE XI X
VWHETHER THE PROBATI VE VALUE OF THE EVI DENCE
TO SUPPORT THE “PRIOR VICLENT  FELONY”
AGGRAVATOR OQUTWEI GHED | TS PREJUDI Cl AL EFFECT
(Rest at ed) .

In this case, Appellant conplains the State’'s presentation
of the facts surrounding his second-degree nurder conviction
became a feature of the penalty phase and prejudiced him (IB
94) . The State submts the facts of the second-degree nurder
were not nmade a feature of the trial and no constitutional
vi ol ations occurred. This Court should affirm

At the outset, Appellant contends “[n]jone of the State's
evidence in the penalty phase dealt with the present case.” (IB
94) . He also insinuates that the evidence of the prior
convictions was lengthier than the testinony on the instant
homcide. (1B 95). This is not accurate. First of all, the
evidence related to the present hom cide enconpassed numerous
W t nesses over approximtely three weeks of trial. Further, in
its penalty phase opening statenent, the State rem nded the jury
the victim in this case had given a dying declaration that
Appel | ant had raped her, thus establishing a statutory
aggravat or. Also, the State discussed the HAC aggravator and

how the instant stabbing death would qualify as such. (T XVIlI

2254-58). During this argunment, the State infornmed the jury it
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could consider the guilt phase evidence for the penalty phase
del i berations. (T XVIX 2405-06) '°.

Simlarly, in its penalty phase closing argunent, the State
referenced the trial evidence of the instant hom cide to support
the aggravators that the nurder was conmtted during the course
of another felony and was hei nous, atrocious and cruel. (T XVIX
2409-14). Before deliberations, the jury was instructed by the
j udge:

Your advisory sentence should be based upon

the evidence that you have heard while

trying the guilt or innocence of Ronnie K

WIlians, and evidence that has been

presented to you in these proceedings ....
(T XVIX 2426--27). Clearly, the State referenced the trial
testi nony. Surely, there was no need to recall trial wtnesses
to re-hash the guilt phase evidence during the penalty phase.

For support of his claimthat the prior convictions becane

a feature of the trial, Appellant directs this Court to Long v.

State, 610 So.2d 1276 (Fla. 1993) and Bell v. State, 650 So.2d

1032 (Fla. 5th DCA 1995). Neither case furthers the Defendant’s

posi tion. In both Long and Bell, the collateral crinme evidence
was used to establish the defendants’ qguilt. In finding the

collateral crinme evidence was admitted inproperly, this Court in
Long noted that the testinony related to the subject crine

| asted four hours while three days was spent on the collatera

19 The record is identified as volune XVIX, however it
shoul d be Xl X (19).
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crinmes. Long, 610 So.2d at 1280. The reasoning on appeal for
excluding nmuch of the collateral crinme evidence fromthe penalty
phase was due to a plea agreenent that had been entered in those
cases, whereby the convictions would not be used in subsequent
penalty proceedings. 1d. at 1281. Wen reversing the conviction
in Bell, the district court found that the collateral crim was
not simlar to the subject charge, thus, was not adm ssible as
WIllians?® rul e evidence. Hence, the collateral crinme evidence
was nore prejudicial than probative.

Here, in order to afford the jury insight into Appellant’s
character so that an inforned sentencing recommendati on coul d be
made, the State was required to prove the aggravating factor of
“prior violent felony” beyond a reasonable doubt. Toward this
end, the State nerely added evidence upon which the jury could
rely in addition to the trial testinony in order to render an
advi sory sentence. It cannot be said that the discussion of
Appellant’s two prior violent felonies for the two day penalty
phase hearing becane a feature of the case in light of the fact
nearly three weeks of trial testinony was taken for the instant
hom ci de.

Seeking a new sentencing hearing, Appellant clains that the
use of the facts surrounding his second-degree nmurder conviction

equated to the adm ssion of evidence of a crine for which he had

20 Wllians v. State, 110 So.2d 654 (Fla.), cert. denied,
361 U.S. 847 (1959).
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been acquitted. For support he directs this Court’s attention

to Burr v. State, 576 So.2d 278 (Fla. 1991). This case does not

assi st Appel |l ant. In Burr, after overriding the jury’'s
recommendation of |ife inprisonnent, and inposing the death
penalty, there was an acquittal of one and a nolle prosequi of
anot her of the *“un-convicted” collateral crinmes admtted during
the defendant’s guilt phase and relied upon by the court
expressly in finding aggravating factors. Burr, 576 So.2d at
279- 80. Thus, after the trial court had inposed the sentence
based in part on the collateral <crines, the defendant was
acquitted of those matters. As a result, the basis for the
sentence was undermned to the point where this Court found the
sentence suspect. 1d. Here, there was no such acquittal. The
trial court was inforned there was an existing valid second-
degree murder conviction and the facts surrounding that crine.
As such, the aggravating factor found below was not based upon
erroneous or invalid information. Hence, the sentence should be
af firnmed.

In Rhodes v. State, 547 So.2d 1201 (Fla. 1989), this Court

addressed the propriety of admtting live testinony from a
captain regarding convictions the defendant had obtai ned and the
adm ssion of a taped interview the victim gave for one of those

crimes. In affirmng the adm ssion of the captain’s testinony
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but finding error in the adm ssion of the taped statenent, the
Court opi ned:

This Court has held that it is appropriate
in the penalty phase of a capital trial to
introduce testinony concerning the details
of any prior felony conviction involving the
use or threat of wviolence to the person
rather than the bare admssion of the
convictions.... Testinmony concerning the
events which resulted in the conviction
assists the jury in evaluating the character
of the defendant and the jury can make an
i nf or med recomrendat i on as to t he
appropri ate sentence.

Rhodes, 547 So.2d at 1204 (citations omtted)(enphasis
suppl i ed). However, this Court reasoned that such evidence may
be inadmssible if it is not relevant, precludes the defendant
from exercising his constitutional right to confront w tnesses,
or is nore prejudicial than probative. |d. as 1205. It is
Appel lant’s position that the testinony regarding his second-
degree nurder conviction was nore prejudicial than probative.
The State disagrees.

As noted above, the facts surrounding the second-degree
mur der merely informed the jury of the character of the
Def endant and the violent crine he had commtted previously.
The testinony on this matter did not re-try the case, but showed
the natural progression from the realization the victim was
mssing, to the discovery of her body, and the evidence
establishing the role Appellant had in her death. This was not

the focus of the trial, but was introduced during the penalty
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phase to prove the statutory aggravating factor and shed I|ight
upon Appellant’s character. Both of these factors are
perm ssible areas for penalty phase investigation. Rhodes, 547
So.2d at 1204. As such, the sentence of death should be

af firned.
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| SSUE XX

VWHETHER THE RECORD SUPPORTS THE TRIAL

COURT' S FINDI NG OF THE “HEI NOUS, ATROCI QUS

OR CRUEL” AGCGRAVATI NG FACTOR (Restat ed).

Here, the Defendant attacks the trial court’s finding that

t he instant nurder was heinous, atrocious, or cruel. He asserts
that the facts of his case do not satisfy the definition of the
HAC aggravator. As a result, Appellant seeks to have the
aggr avat or stricken, t hus, undermning the trial court’s
sentenci ng deci sion. This Court should reject Appellant’s
claim and instead find the HAC aggravator is supported by the
evi dence and case | aw

Consistently, this Court has upheld the HAC aggravator where

the victim was stabbed repeatedly. See, Jinenez, 703 So.2d at

441 (affirmng HAC aggravator where victim stabbed nunerous
times in her honme as she cried for help); Derrick, 641 So.2d at
381 (affirmng HAC aggravator where victim stabbed nultiple
tinmes, the wounds would have been extrenely painful, and the
defensive wounds indicated the victim experienced pre-death
apprehension and pain); Floyd, 569 So.2d at 1232 (sane);
Hal i burton, 561 So.2d at 252 (upholding HAC aggravator where
sleeping or drunk victim was stabbed in his bed while vainly
trying to defend hinself); N bert, 508 So.2d at 4 (affirmng
finding of HAC where victim was stabbed 17 tines, sone of

victims wounds were defensive wounds, and victim renni ned
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consci ous throughout stabbing); Johnston, 497 So.2d at 871
(upholding HAC finding for nultiple stabbing hom cide). Cct.

Hansborough v. State, 509 So.2d 1081, 1086 (Fla. 1987)(finding

hom ci de was heinous, atrocious, or cruel where the victim
suffered defensive wounds and did not die instantly).

Here, the evidence reveals the victim suffered defensive
wounds, was conscious for at least part of the attack, and
feared for her safety and that of her unborn child. Mor eover
the stabbing was so painful it was very difficult for the victim
to nmove. (SR Il 17-18). The eight stab wounds inflicted to the
victims chest and back, which perforated both her lungs as well
as breaking through her sternum and |odging in her back ribs, as
she was attenpting to defend herself qualifies this hom cide for
the HAC aggravator. (T XI 1350-54; XV 1617, 1639-43, 1651-55,
1668-85, 1784-90, 1803-15). Appellant’s conviction and sentence

shoul d be affirned.
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| SSUE XXl
VWHETHER THE TRI AL COURT PROPERLY | NSTRUCTED
THE JURY AS TO APPELLANT' S STANDARD OF PROOF
FOR ESTABLI SHI NG M Tl GATI ON ( Rest at ed) .

Appel l ant challenges the jury instruction on mtigation,
claimng it (a) invades the province of the Legislature; (b) is
an incorrect statenent of the law, and (c) wunconstitutionally
limts consideration of mtigating evidence. (1B 98). In spite
of the fact Appellant failed to object to the mtigation
instruction, he clains his constitutional rights were viol ated.
The State disagrees.

It is well settled that in order to preserve for appellate
review a challenge to a jury instruction, an objection nust have

been asserted below or an alternate instruction nust have been

offered. San Martin v. State, 705 So.2d 1337, 1350 (Fla.

1997) (finding challenge to jury instruction unpreserved where a

no objection was raised below), cert. denied, 119 S . 277

(1999); Hodges v. State, 619 So.2d 272, 273 (Fla.)(reasoning

challenge to jury instruction procedurally barred because of

failure to assert objection below), cert denied, 510 U S. 996

(1993). Moreover, if an issue is not preserved for appellate
review, the matter will not be reversed unless fundanental error

is established. Steinhorst, 412 So.2d at 338 (holding that

“except in cases of fundanental error, an appellate court wll

not consider an issue unless it was presented to the |ower
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court”). Simlarly, section 924.33, Florida Statute (1993)
mandates that a case may not be reversed absent a show ng of
error wth injuriously affected the defendant’s substanti al
rights.

In the instant case, Appellant challenges the standard jury
i nstruction which foll ows:

A mtigating circunstance need not be proved

beyond a reasonable doubt by Ronnie K

WIlians. If you are reasonably convinced

that a mtigating circunstance exists, you

may consider it as established.
(T XVI X 2429). In particular, the Defendant attacks the phrase
“reasonably convinced.” However, there was no objection to this
jury instruction on mtigation nor was an alternate instruction
presented to the trial court. As such, the mtter s
unpreserved and the sentence of death should be affirned.
However, assum ng arguendo this Court reaches the nerits of
Appellant’s claim the State submts the instruction is
constitutional.

As his first argument, Appellant clains the use of the
phrase “reasonably convinced” in defining the proof necessary to
prove a mtigating factor exists is a violation of the
separation of powers doctrine. Separation of powers is intended
to preserve the system of checks and balances built into the

gover nnment as a safeguard against the encroachnent or

aggrandi zenent of one branch at the expense of the other.
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Buckley v. Valeo, 424 U. S. 1, 122 (1976). Surely, the judiciary

has the power to pronulgate standard jury instructions putting
into effect the legislative intent outlined in the statute.
Pursuant to section 921.141(1), Florida Statute, both

parties are permtted to put on evidence relevant to the nature
of the crime and character of the defendant including evidence
related to aggravating and mtigating circunstances. Section
921.141(2), Florida Statutes requires that the jury deliberate
and render an advi sory sentence based upon:

(a) \Whet her sufficient aggravating

ci rcunst ances exi st as enuner at ed in

subsection (5);

(b) \het her sufficient m tigating

ci rcunstances  exi st which  outweigh the

aggravating circunstances found to exist;

and

(c) Based on these considerations, whether

the defendant should be sentenced to life

i npri sonment or death.
Thus, in order to give guidance as to whether aggravating and/ or
mtigating circunstances exist, this Court has determ ned that
the State nust prove the aggravator beyond a reasonabl e doubt,

but that the defendant need only reasonably convince the jury of

the existence of any mtigators. Robertson v. State, 611 So.2d

1228, 1232 (1993)(holding State nust prove beyond reasonable
doubt existence of aggravating circunstance); Johnson, 660 So.2d
at 647(finding mtigating factors can be established by a

preponderance of the evidence); Walls v. State, 641 So.2d 381,
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390 (Fla. 1994)(reasoning “reasonably established” and “greater
wei ght of the evidence” are equivalent standards for finding
mtigation “because both sinply nmean ‘that which is nore

probable ”), cert denied, 513 U S. 1130 (1995). The state’s

burden is higher than that of the defendant and it is only
| ogical that the jurors nust be reasonably convinced of a fact
before they may use it as a basis for advising the trial court
of the appropriate penalty. The promul gation of this
instruction does not violate the separation of powers doctrine,
but gives effect to the legislative intent.

Turning to Appellant’s challenge that the instruction does
not reflect the |aw accurately, the State submts that the

standard jury instructions for mtigation in the penalty phase

are proper. Walls, 641 So.2d at 389 (reaffirmng the validity
of the jury instruction on mtigation in the penalty phase of a
capital nurder case and finding it “has been repeatedly upheld
both in this Court and in the federal courts). In a review of
the standard jury instructions given during the penalty phase

this Court found them to describe law in Florida properly.

Jackson v. State, 502 So.2d 409, 410 (Fla. 1986)(finding that

“review of the record <clearly shows that the standard
instructions [in penalty phase of trial] given accurately

informed the jury of the law), cert denied, 482 U S. 920 (1987).

See also, Bonifay v. State, 680 So.2d 413, 416 (Fl a.
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1996) (holding that “[t]he decision as to whether a mtigating
ci rcunstance has been established is within the trial court’s
di scretion”). The *“reasonably convinced” standard neets the
requirenent the defendant need only prove the mtigating
circunstances by a preponderance of the evidence, or that it is
nore likely than not that the mtigation factor exists. The
jury instruction is proper. Walls, 641 So.2d 389-90(finding jury
instruction on mtigation valid).

Lastly, Appellant conplains the instruction precludes the
jury from considering “all” the mtigating evidence. (1B 99).
The State disagrees. A review of the instruction requires the
jury to look at all the evidence, both aggravating and
mtigating, to determ ne what facts have been established. | f
the jurors are convinced a mtigating fact exists, they are to
assunme it has been established. Hence, contrary to what
Appel  ant asserts, the jury is not precluded from considering
all mtigation evidence presented. Again, it is only |ogical
that the mtigating facts which have been established should be
considered in rendering an advisory opinion and those that do
not exist should have no bearing or effect upon the sentence.
Wthout sonme burden of proof that an asserted mtigating fact
exists, the advisory opinion would be rendered neaningless.
Because the jury instruction describes the |law accurately, this

Court should affirm Appellant’s sentence of death. Walls, 631
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So.2d at 389-90 (finding jury instruction on mtigation valid);
Jackson, 502 So.2d at 410 (finding penalty phase instructions

accurately infornmed jury of |aw).
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CONCLUSI ON

VWHEREFORE, based on the foregoing argunents and authorities,
the State requests that this Honorable Court affirm Appellant’s

convi ction and sentence of death.
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