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REPLY TO ARGUMENT |1

A MARTZ' S ROLE AND THE | MPORTANCE OF THE KI ND OF THALLI UM
CONTAI NED | N EVI DENCE AT | SSUE | N THESE PROCEEDI NGS.

In putting Roger Martz's role in this case "in context" (AB at
9), the State sinply downplays Martz's role, the inportance of the
testing he conducted, and the significance to the jury of the results
to which he testified. While conceding that Martz was the only
W tness who testified in front of the jury to the particul ar kind of
thalliumin the three Coke bottles (QL-QB) as well as the bottle
found in M. Trepal's vacated shed (Q206) (AB at 10), the State, at
this juncture, with Martz's credibility and his testing results in
tatters, now wants to distance itself fromthe inportance of Martz
and his conclusions to its case at trial. Rather, the State's
position nowis that "thalliumis thallium and because Peggy Carr
died of thallium poisoning, Martz's testinony identifying the
specific type of thalliumlocated in QL-@B and Q206 was of no real
significance to the State's case (AB at 9).

The State's latest position on Martz's role flatly contradicts
the factual finding of the lower court that "[t]he testing results of

t he Coke sanples and Q206 were the only direct evidence of Trepal's

guilt" (2PCR 2679) (enphasis added). This finding, not factually

This Reply Brief does not reply to every argunent raised by M.
Trepal and the State's response thereto. M. Trepal relies on his
Initial Brief to refute those argunents of the State which are not
addr essed herein.



contested by the State, is due deference by this Court. Stephens v.

State, 748 So. 2d 1028 (Fla. 1999). Moreover, the State's distancing
fromMartz is flatly contrary to its own actions regarding Martz
prior to trial as well as the argunents it nade to persuade the trial
court to admt damagi ng evi dence from DEA Agent Broughton and David
Warren about M. Trepal's prior conviction in North Carolina. During
the investigatory stage of the case, and even as the case went to
trial, the State was not satisfied with the "thalliumis thalliunt
theory it now espouses. The authorities knew early on (and certainly
when they first interviewed M. Trepal), that the Carr famly had
been poisoned with thallium The issue here is not that the Carr
famly was poisoned with thallium rather, the State determ ned that
it was significant to attenpt to link the evidence of the contents of
the QL- @B bottles to the contents of 06, and, of course, the
contents of both to M. Trepal. The particular formof thallium
contained in QL-B and Q206 was the dispositive factor and the
foundation for M. Trepal's arrest and the ultimate |inkage to M.
Trepal of the QL-B and Q06 itens. In other words, if this case had
i nvol ved a shooting, Martz's testing provided the State with evidence
that the lands and grooves of the bullet used to kill the victim
matched a gun in M. Trepal's possession. Wthout the |inkage

bet ween the specific bullet to a specific gun, the State would not be

permtted to sinply introduce "a" bullet and "a" gun and hope the



jury believes they are sonehow related to the case and the defendant.
Just as a "gunshot" is not any "gunshot" unless specifically tied to
evidence in the possession of the defendant, so too this case,
“"thallitum is not just "thallium where Martz provided the crucial

| i nkage between the key evidentiary itens and M. Trepal. As the

| oner court correctly stated at the closing argunent follow ng the
evidentiary hearing, "I don't think there's any argunent here about
thalliumbeing present. | think nitrates is what we're fighting
about" (2PCR. 749).

The ot her reason the State needed to identify the particular
formof thalliumin the Coke sanples and in Q206 was to denonstrate
that the particular salt formof thalliumused by the killer showed
prenmeditation. Indeed, in its direct appeal brief, the State argued
t hat because "Coca Cola with a solution of thalliumone nitrate added
does not appear different than plain Coke," the "use of thallium one
nitrate shows that appellant intended to kill" (Answer Brief of

Appel l ee, Trepal v. State, No. Sc77667, at 250). The reaction of the

various salt fornms of thallium becane a key focus of the
investigation and ultimate case presented at trial, including the

State's closing argunent: Thi s
def en
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How does the State prove this to you, that this would
have to be a coincidence? Through two sets of w tnesses.

First of all, the FBI did a test. Havekost did an
el enental analysis test. He figured out that it was
thalliumin the Coca-Cola bottles. But that was all he
knew at that point, that it was thallium

The washi ngs had been tested and retested by him
Al we knew was thallium But the Coca-Cola -- let ne
backtrack.

Martz goes in there fromthe FBI and says | can test
for nitrates or sulphates. And he finds out that it's
Thallium| Ntrate -- Thallium N trate. Could be Thallium
| as far as Martz knows, could be ThalliumIll as ar as
Martz knows, but he knows it's Thallium N trate.

What happens? Coca-Cola takes Thallium 1, Thallium
11, and they put it in a bunch of Coke bottles. Well,
isn't it an amazi ng, an astoundi ng coi nci dence, | ust
coi nci dence, a coincidence that a Coca-Cola bottle w thout
any thalliumin it looks |like this, and a Coca-Cola bottle
with up to a gramof thalliumalso |ooks |ike this
(demonstrating). Just like this. No thallium quarter

5



gram half gram three quarters of a gram a whole gram
No change. You cannot see this stuff. 1Isn't that

amazi ng. Because if you take Thalliumlll and put it in
Coca Col a, what happens? Coca-Col a becones extrenely

di scol ored. Now who's going to drink this
(denonstrating)?

Now, as far as the defense argunent at the end that
perhaps even if M. Trepal did this he didn't intend to
kill anybody. Wy didn't he just put Thalliumlll in
here? Nobody would drink this crap, but they certainly
woul d have it tested and they woul d know t hat sonebody was

trying to poison them That isn't what's in there.
Thallium |l Nitrate was in there.

(R 4193-94 (enphasis added). The prosecutor's own theory of the
case and the evidence the State chose to present to the jury belies
the State's current attenpts to distance itself fromthe critical

i nportance of Martz's testing to its case.

Finally, and as explained in detail in M. Trepal's Initial
Brief, the State al so needed Martz's testing and the concl usi ons
therefromin order to make its argunent in support of the
adm ssibility of M. Trepal's prior conviction in North Carolina
t hrough the testinony of DEA Agent Broughton and David Warren
(Initial Brief at 52-54). The gist of Broughton's testinony
concerned M. Trepal's prior knowl edge that thalliumlll nitrate is
used in the anphetam ne manufacturing process, a process which
produces a sedinent of thalliuml nitrate (R 3480-81). O course,
this testinony is only nmeaningful in ternms of |linkage to M. Trepal

if the contents of QL-B and Q206 contained thalliumnitrate, and any



break in the chain, i.e. evidence that either the QL- @@ sanples or
the Q06 sanple, or both, did not contain thalliumnitrate, would
render Broughton's testinony irrelevant and i nadm ssi bl e.

The State recognizes the potential inpact on the admssibility
of Broughton's testinony, but argues that because the | ower court
found that "even if Martz could not identify thalliumnitrate as
havi ng been "added' to the Coke, he could have properly testified
that the test results on the tainted Coke were consistent with
thalliumnitrate having been added”" (AB at 19). This, according to
the State, "would have been a sufficient predicate for the rel evance
of Trepal's know edge of and access to thalliumnitrate as part of
his participation in the nethanphetam ne |ab" (ld.). The problem
with the State's argunment is that this is not what the | ower court
found. The |lower court never found that Martz coul d have properly
testified that the test results "were consistent with thallium
nitrate having been added."? Rather, the |ower court found that, as
to QL and @, all Martz would have been justified in saying was that
"test results were consistent with the presence of nitrate in QL and

Q@"; as to B, "he could have testified that it contained an

°The State's brief nakes the sane mi sstatenent in arguing that
the lower court "agreed" that "Martz should have Iimted his
testinmony to an opinion that the results of his testing were
consistent wwth thalliumnitrate having been added to the Coke (AB at
14) .



oxi di zing agent" (2PCR 2679). Indeed, the | ower court expressly
found that "[while there is a possibility that the substance is in
fact thallium| nitrate, the court declines to so find (2PCR 2680).°3
The |l ower court also found that "the neasure of scientific proof
required by the scientific community was not satisfied by Martz's

testing sufficiently to permt Martz to conclude that thallium

35The State continues to rely on the quantitative or
stoichionetric anal ysis conducted by Martz on the airplane to Florida
as denonstrating the ultimte correctness of Martz's opinion that
thalliumnitrate had been added to the Coke; the State al so notes
that w tnesses Jordan and Burnei ster concurred with the
stoichionetric analysis (AB at 13). The State fails to note,
however, that the | ower court rejected these concl usions on
credibility grounds:

the court is concerned that the result may be unreliable
because the data, taken fromthe IC chart, was fl awed.
Testinony at the hearing has indicated that the IC charts
were flawed because of the graphing problens described
earlier, the failure to run blanks, and the failure to run
a standard consisting of nitrate and unadul t erated Coke.
Martz relied on the I1C charts; Jourdan used data taken
fromMartz's notes. Burneister's opinion of Martz's work
was al so shaped by the quantitative analysis. Wile there
is a possibility that the substance is in fact thallium!]
nitrate, the court declines to so find. The court rejects
Jourdan's and Burneister's conclusion that the data
supports the conclusion to which Martz testified at trial.

(2PCR 2680) (enphasis added). Martz hinself testified at the
evidentiary hearing that, prior to trial, he "didn't think it was
possi bl e" to do the quantitative analysis because he had "m sread”
one of the charts (ld. at 2991). The court also noted that Jordan
and Burneister "colored their testinony" at the evidentiary hearing
due to their roles in defending Martz during the Inspector Ceneral
investigation (l1d.). Al these factual findings are supported by
conpet ent evidence, and the State nmakes no neani ngful effort to
expl ai n ot herw se.



nitrate was added to QL and 2 (l1d. at 2681). There is a world of
di fference between saying that the results were "consistent with
thalliumnitrate having been added" as opposed to "consistent with
the presence of nitrate."* Sinply because a suspect sanple is deened
to have "the presence of nitrate" does not nean that the substance is
"thalliumnitrate.” |In fact, one of the critical areas on which the
| oner court concluded that Martz "m sled" the jury was his testinony
at trial that known Coca-Cola contained no nitrate, when in fact he
conducted testing (never disclosed to the defense) which reveal ed the
presence of nitrate in known Coca-Cola (2PCR 2972; 2974; 2985). As
the |l ower court concluded, this fact "would have been useful to the
jury" (2PCR. 2678), for, as defense counsel testified, it would have
given the defense the ability to make a powerful argument that the
"presence of nitrate" in the contam nated sanples was attributable to
the makeup of Coca-Cola itself (ld. at 3544).

The State incorrectly asserts that "there was no real issue
presented below' with regard to Martz's testinony as to the contents

of Q206 (AB at 10). This is not accurate. Martz hinself was

“The State nmakes a sinmilar msstatenent of fact when arguing
that Drs. Dul aney and Whitehurst "concluded that Martz's testing
est abli shed only that the Coke sanples were "consistent with'
thalliumnitrate having been added” (AB at 13). The State cites no
pages in the evidentiary hearing transcript reflecting such
testinmony. Both Dul aney and Wi tehurst had serious concerns about
Martz's conclusions as to the type of salt that nmay have been
contained in the Coke sanples. See Initial Brief at 33-38.

9



gquestioned extensively about his work on Q06 (2PCR 3007-13), and
admtted calling the results "debatable" when interviewed by the

O fice of the Inspector CGeneral (2PCR 3013). Wen asked about the
fact that the charts reflecting the results of x-ray diffraction
testing he did on Q206 reveal ed peaks show ng substances ot her than
nitrate, Martz expl ained he was "not an expert on x-ray diffraction"
Q@06 (1d. at 3010). When asked about the IR testing he did on Q06
whi ch showed discontinuity in the peaks, he acknow edged the
difficulty in running thalliumnitrate using the IR technol ogy (ld.
at 3012-13). Much of Dr. Frederic Whitehurst's testinony, which the
| ower court found to be "highly credible,” dealt with Q06; upon
review of the charts pertaining to the testing of 06, Dr.
Wi t ehurst indicated that the charts suggest that the sanple was
prepared inproperly (2PCR 3404). He also indicated that due to the
poor quality of the charts, the tests should have been redone (1d.).
Dr. Whitehurst concluded that while the readouts on the charts were
consistent wwth the presence of thalliumnitrate, the result needed
to be confirmed through other testing methods which were not done
(2PCR. 3405). Dr. Whitehurst clearly testified that stating the
charts are consistent with thalliumnitrate, is not the sane as
stating that Q06 contained thalliumnitrate (2PCR 3405-6). Dr.

Dul aney al so indicated that the results of the QR06 testing was

debat abl e (2PCR 3238). Thus, it is inaccurate to concl ude that

10



there was "no real issue presented below' as to the Q06 sanpl e.
B. ERYE | SSUE

The State admts that "had Martz's testing been subject to
further scrutiny prior to being admtted at trial, any deficiencies
coul d have been corrected with new, nore reliable testing and data"
(AB at 17).° This concession nore than acknow edges that confidence
is undermined in the result of the trial. The State's argunent
certainly is an acknow edgenent that Martz's testing was grossly
i nadequate, for there would be no reason to conduct "new, nore
reliable testing" had Martz's work been scientifically reliable
enough on which to base any opinions. The State also fails to
explain howits concession would assist its position at trial, where
it would bear the burden under Frye of establishing the general
acceptance of both the underlying scientific principle and the
testing procedures used to apply that principle to the facts of the

case at hand. Ramirez v. State, 2001 LEXIS 2305 at *18 (Fl a. Dec.

20, 2001).
Despite its concession, the State argues that the "new, nore

reliable testing and data" it concedes shoul d have been done in this

The State cannot help but raise a procedural bar to the Frye
i ssue, contending that a Frye chall enge nust be raised at trial (AB
at 17). \Wen evidence which could |l ead the defense to nount a Frye
challenge is wthheld by the State, the State cannot turn around and
fault the defense for not raising the issue at trial

11



case woul d have prevented the exclusion of this evidence (AB at 17).
This is not only sheer specul ation, but also contrary to prosecutor
Aguero's representation belowthat "[i]f we have another trial, M.
Martz is going to testify exactly like he did ... The only exception,
the only exception is going to be that M. Martz now recogni zes t hat
he did not do a nitrate test on @3, so |I'msure that he woul d not
testify in that fashion in a newtrial" (2PCR 3632). This is hardly
denonstrative of a true recognition by the prosecutor that "new, nore
reliable testing" would be done at a new trial or would have been
done prior to trial had the defense known of the significant

chall enges to Martz's testing and conclusions.® There is nothing in

the record to indicate that the testing nmethods woul d have been

®The State suggests that "Martz should not be criticized for
failing to reveal sonething that no one asked about” (AB at 16).
This defense of Martz is puzzling, given the |ower court's factual
finding that "[t]here is no doubt that the data available at the tine
of trial did not support the opinion Martz offered and that he knew
it" (2PCR 2679). "The resolution of [capital] cases is not a ganme
where the prosecution can declare, "It's for me to know and for you
to find out." Craig v. State, 685 So. 2d 1224, 1229 (Fla. 1996).
The State overlooks that, during Martz's pretrial deposition, after
he di scussed the few tests that he relied on to arrive at his
conclusions as to both the Coke sanples and the 06 sanple, he was
asked "Does this that we have di scussed so far today cover your
entire involvenent in the investigation of this case?" to which Martz
responded "To ny know edge, it does, yes" (Deposition of Roger Martz
at 13). The State fails to explain what el se the defense was
supposed to do when assured by Martz that what he discussed at the
deposition constituted his "entire involvenent" in the case. See Way
v. State, 760 So. 2d 903, 912 (Fla. 2000). In any event, to the
extent that the defense could have done nore to look into this
matter, defense counsel rendered deficient performance, as the | ower
court ultimately concluded (2PCR 2687).

12



i nproved, nor is there any testinony which woul d have strengthened
the results or shown that protocols will soneday exist as to the
testing of thalliumin Coca-Cola. Martz never testified that the
defects in his testing could be cured. In fact, Martz's notes were
so sparse and msleading that the witnesses had difficulty in
reconstructing what he did or did not do.

The State further asserts that "there is no allegation that the
nature of the testing itself is such that, when properly conducted,
the results would not be generally accepted within the scientific
comunity” (AB at 17). This argunent overl ooks the prem se of Frye,
nanmely, that "a courtroomis not a |laboratory, and as such it is not
the place to conduct scientific experinents." Ramrez at *15. The
State's viewrequires M. Trepal to speculate as to what evidence the
State woul d present at a Frye hearing to neet its burden of general
acceptance, and what a judge hearing the evidence at an adversari al
Erye hearing at sonme future date would conclude. The State has
shifted its burden under Frye to M. Trepal. Martz acknow edged, and
the State concedes in its brief, that the reason he conducted the
vast anount of testing on the questioned sanples (both the Coke
sanpl es and QR06) was "because thalliumwas an uncommon substance”
and "there were no protocols to govern his testing"; thus, Martz
"tried a nunber of different tests -- some of them experinental in

nature -- in an attenpt to find out as nuch as he could" (AB at 15).

13



It is precisely because there are "no protocols"” to govern the
testing and Martz had to rely on "a nunber of different tests" sone
of which were "experinental in nature" that a Frye chall enge exists
and, had the evidence not been suppressed, would have been nade prior
totrial. dven the lower court's conclusions, particularly the
finding that "the nmeasure of scientific proof required by the
scientific community was not satisfied by Martz's testing
sufficiently to permt Martz to conclude that thalliumnitrate was
added to QL and @ (2PCR at 2681),’ M. Trepal has established that
there is a reasonable probability that a Frye chal |l enge woul d have
been successful had the evidence that defense counsel needed to nount
such a chal |l enge been disclosed by the State. Wether the evidence
is re-tested under "new, nore reliable" nethods at sone future date
and whether the State can neet its burden under Frye is a natter to
be addressed at a newtrial, not in the present proceeding.

Again, the problemw th the manner in which the State has

The State asserts that three witnesses testified at the
evidentiary hearing that Martz's conclusion that thalliumnitrate was
added to the Coke sanples was proven within a reasonabl e degree of
scientific certainty (AB at 17). This testinony, of course, was from
Martz, Jourdan, and Burneister, all of whose relevant testinony the
| ower court rejected on credibility grounds. Moreover, to the extent
that the State relies on Martz to prove the scientific acceptance and
reliability of his own testing, this argunent fails. Ramrez, 2001
LEXIS 2305 at *16 ("A bald assertion by the expert that his deduction
is prem sed upon well-recognized scientific principles is inadequate
to establish its admssibility of the witness' application of these
principles is untested and | acks indicia of acceptability").

14



tw sted the Frye issue is that it overl ooks that when establishing
the adm ssibility of scientific evidence, it is the State's burden to
denonstrate general acceptance of both the underlying scientific
principle and the testing procedures used to apply that principle to
the facts of the case. Ramirez at *19. Just as "[t]he theory
underlying tool mark evidence" at issue in Ramrez "has |ong" been
general ly accepted, here too M. Trepal does not argue that the
machi nery used by Martz to conduct the testing were not generally
accepted. However, when the examner's particular "theory" or nethod
of applying this nethodol ogy "departs"” fromthe generally-accepted
met hodol ogy, Ramirez at *21, Frye is inplicated. Thus, that no
protocol existed for Martz's testing and that he had to rely on
experinments in the laboratory "in an attenpt to find out as nuch as
he could" (AB at 15), is precisely the reason that his concl usions
were inadmssible at M. Trepal's trial. An "expert" who is either
i nconpetent or who is "quite skilled and know ngly colored his
testimony" (2PCR 2679), does not provide a reliable basis for
providing a capital jury with opinions on "the only direct evidence
of guilt":

In order to preserve the integrity of the crimnal justice

systemin Florida, particularly in the face of rising

nati onwi de criticismof forensic evidence in general, our

state courts--both trial and appell ate--nmust apply the

Erye test in a prudent manner to cull scientific fiction

and junk science fromfact. Any doubt as to admssibility
under Frye should be resolved in a manner that mnim zes

15



t he chance of a wongful conviction, especially in a
capital case.

Ram rez at 846.

Finally, the State contends that "there has never been any
evi dence presented that the Coke sanples did not, in fact, contain
thalliumnitrate” (AB at 18). The State apparently overl ooked one of
the nore inportant findings by the lower court on this very issue:
"[While there is a possibility that the substance is in fact
thalliuml nitrate, the court declines to so find" (2PCR 2680)
(enphasis added). Al the Iower court indicated was that Martz's
test results were "consistent with the presence of nitrate," not
thalliumnitrate. As noted in the previous section of this brief,
there is a world of difference between these two facts. The experts
on whomthe |lower court relied and who it found to be highly credible
both testified that the nost that could be said about the contents of
t he Coke sanples was that they contained thallium wthout nore
research, there was no way to determ ne what thalliumsalt was
present (2PCR. 3394; 3228). Oher than bald di sagreenent and a
general statenent about its "concerns with a few of the findings"
made by the lower court (AB at 8 n.1), the State points to nothing
except an inaccurate reading of the lower court's finding to support

its contention that no evidence was presented regardi ng the content
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of the Coke sanples.?
C. G G 10 I SSUE.

In his initial brief, M. Trepal argued that the |ower court
enpl oyed an incorrect |egal standard in denying relief based upon a
Gglio violation. In its brief, the State asserts that the | ower
court did indeed apply the correct |egal standard but rejects the
| ower court's G glio analysis as "inproperly beneficial to Trepal”
and asserts that this case should be viewed under a "straight newy
di scovered evidence issue."® The State's conplaints about the | ower
court's |legal analysis, however, are waived, for the State did not

appeal. See Cannady v. State, 620 So. 2d 165, 170 (Fla. 1993)

(procedural defaults apply to the State as well as to defendants).

In arguing that the lower court's Gglio analysis was correct,
the State sinply points to the incorrect standard directly fromthe
| ower court's order (AB at 20). Although the | ower court identified
the Gglio test as requiring relief if "there is a reasonable

i kelihood that [the false information] could have affected the jury

8n terns of the adnmissibility of Broughton and Warren's
testimony, M. Trepal addresses this nore specifically in the
previ ous subsection of his Reply Brief.

The State contends that "this entire claimwas presented to the
court below as one of newy discovered evidence" (AB at 21). This is
not accurate. This claimwas presented bel ow as newy di scovered
Gglio and Brady violations, in addition to a straightforward "newy
di scovered evidence" claim Al these grounds for relief are
asserted herein as well.
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verdict" (2PCR 2680), the court went on to conclude that "for this
anal ysis the actual testinony should be conpared to what Martz could
have truthfully testified to at trial,” and that "there is no
reasonabl e |ikelihood that the verdict would have been different”
(1d.).*™ This is an incorrect analysis.' Under Gglio, a court does
not | ook to what a perjurer "could have truthfully testified to."
This stands the Gglio test on its head. Rather, the focus is on the

effect on the jury of the false testinony. Gaqglio v. United States,

405 U. S. 150, 154 (1972) (presentation of false evidence, whether

knowi ng or unknowi ng, requires a new trial "if the "false testinony
could . . . in any reasonable |ikelihood have affected the judgnent
of the jury'") (quoting Napue v. Illinois, 360 U S. 264, 271

(1959)).1'2 Accord United States v. Biberfeld, 957 F. 2d 98, 105 (3d

1The |l ower court relied on this Court's opinion in Rose v.
State, 774 So. 2d 629 Fla. 2000), for the proposition that the
materiality analysis of a Gglio violation is the sanme as for a Brady
violation (2PCR 2689). M. Trepal addressed this issue in his
Initial Brief at p. 56 n.75, yet the State does not address this
argunment. Apparently then the State concedes that the |ower court's
reliance on Rose was m spl aced; indeed, Rose is never nentioned,
cited, or discussed by the State.

U1t is also an analysis that is inpossible to satisfy. It is
sinply an inpossibility to conpare Martz' false testinony with what
he could have truthfully testified to at trial. The jury never heard

truthful testinmony fromMrtz, and to make this issue even clearer
the lower court's order makes a factual finding declining to find
that QL, @@, and B contained thalliuml nitrate (2PCR 2680). Thus,
there is no truthful testinony to conpare to the false.

2This principle was not announced in G glio but was applied in
the pre-Gglio context when, for exanple, the Supreme Court found
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Cr. 1992) (Gaglio required new trial because "[i]f DiLauro's alleged
perjury were before the jury, it is reasonably likely that the jury
woul d have had a very different picture of actual DEA practice
regardi ng the K-39 clause, thus affecting the judgnent of the jury

with respect to the fal se statenent counts ..."); State v. Yates, 137

N.H 495, 629 A 2d 807 (N.H 1993) ("Although the trial court found
that "there was nore than sufficient evidence fromwhich the jury
coul d conclude' that Yates [commtted the crine], the test for
resolving Yates' claimis not whether the jury's verdict is supported
by sufficient evidence, but whether there is any reasonable
l'i kelihood that the fal se testinony could have affected the verdict.
It may be enough for the defendant to show that exposing the lie
during trial could have damaged the credibility of the w tness"
(citing Gglio, 405 U. S. at 154; Napue, 360 U S. at 269). Thus, the
| oner court's analysis |ooking at what Martz "could rightfully have
testified about"” is incorrect. The test enployed by the |ower court
and espoused by the State on appeal shifts the focus away fromthe
effect that Martz's false testinony m ght have had on the jury.
G ven the factual findings of the |ower court, when the correct |ega
standard is applied, it could not be clearer that M. Trepal is

entitled to a newtrial. As the |lower court found, "if Martz had

that when a witness "gave the jury the false inpression” on a
material fact of the prosecution's case, a new trial was warranted.
Alcorta v. Texas, 355 U S. 28, 31-32 (1957).
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testified truthfully the only direct evidence in the case woul d have
been greatly weakened" (2PCR 2679). This is nore than a sufficient

finding under Gglio to warrant relief.

Citing Smth v. Massey, 235 F. 3d 1259 (10th G r. 2000), the
State argues that the principle of inputed know edge to the
prosecution of false testinony "may not be applied nechanistically"
and should not be applied in this case (AB at 21-22).'® The State's
reliance on Smith is msplaced for a nunber of reasons. In Smth,
the defendant alleged that a bl ood spatter expert presented by the
prosecution at trial was not qualified to render blood spatter
anal ysis, and that the "interpretation"” rendered by the w tness was

out si de the bounds of science. Smth, 235 F. 3d at 1270.1 In

BThe State appears to restrict its viewof Gglio only to
actual know edge, as opposed to whether the prosecutor knew or should
have known of the false testinony. The |ower court did acknow edge
that the test was "knew or should have known" (2PCR 2689). This is
the correct standard, as discussed nore fully infra. It also bears
poi nting out that at the closing argunents follow ng the evidentiary
heari ng, prosecutor Aguero, in attenpting to defend Martz, argued
that "[w] hat is inportant to understand is M. Martz was respondi ng
to my question. . . | was in charge at that point. | was the trial
| awyer. | was asking all the questions" (2PCR 3611). Aguero's own
argunent supports the proposition that he knew or should have known
of the falsity of Martz's testinony. Moreover, "[t]he State in a
crimnal trial assunmes a heavy responsibility in vouching for an
expert's credentials, for if the State is duped along with everyone
el se, the consequences can be dire." Correll v. State, 698 So. 2d
522, 526 (Fla. 1997) (Shaw, J., concurring in result with separate
opi ni on).

4The claimraised in Snith appears to be simlar to the claim
raised in and addressed by this Court in Correll v. State, 698 So. 2d
522 (Fla. 1997), regarding Florida "blood spatter expert" Judith
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seeking relief, Smth argued that the w tness' exaggeration of his
credentials anbunted to false testinony inputable to the prosecution.
Id. at 1270-71. The Tenth G rcuit rejected this claim concluding
first that "there has been no factual finding by the state courts or
the district court that Ede know ngly provided scientifically
i naccurate testinony." 1d. at 1272. The Court went on to note that,
inits view, the Suprenme Court has not "clearly established" that
knowl edge of falsity on part of a prosecution witness is inputable to
the State, although it acknow edged that "there appears to be a split
of opinion anong the circuits on the issue.”™ |d.

M. Trepal submts that the Tenth Grcuit's conclusion is not
in accordance with Gglio, which itself addressed a situation of
i nput ed know edge from one prosecutor who had no involvenent in the
prosecution being attacked, to the actual prosecutor on the case

under review. ® Indeed, in Smth v. Phillips, 455 U S. 209 (1981),

the Suprenme Court enphasized that Gglio's materiality analysis
"inplicitly recognizes that the m sconduct's effect on the trial, not

t he bl amewort hi ness of the prosecutor, is the crucial inquiry for due

Bunker .

’Mor eover, there was no finding in Snmith that the w tness
actually testified falsely, unlike the instant case, where the |ower
court's order could not be clearer in its factual findings that Martz
knowi ngly presented false testinony to M. Trepal's jury. See, e.q.
2PCR. 2679 ("[t]here is no doubt that the data available at the tine
of trial did not support the opinion Martz offered and that he knew
it"). Thus, Smth is inapposite.
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process purposes. ld. at 220 n.10.'® Most significantly, the State
does not nmention that the Eleventh Crcuit, which is the federal
circuit for Florida, does hold that know edge of falsity of a
prosecution witness, when that witness is a nenber of the
"prosecution teant such as |aw enforcenent, is inputed to the

prosecutor. See Wllianms v. Giswald, 743 F.2d 1533 (11th Gr. 1984)

("It is of no consequence that the facts pointed to nay only support
knowl edge of the police because such know edge will be inputed on the

state prosecutors") (citing Schneider v. Estelle, 552 F.2d 593 (5th

Gr. 1977);: Snmith v. Florida, 410 F.2d 1349 (5th Gr. 1969)). Accord

United States v. Antone, 603 F. 2d 566, 569 (5th GCr. 1979). |ndeed,

nunerous state and federal courts have held in accordance with the

El eventh Circuit. See United States v. Biberfeld, 957 F. 2d 98, 102

(3d Cr. 1992) ("The governnment argues it did not actually know of
any falsity in DeLauro's testinony, and thus even if it was fal se,
Biberfeld is not entitled to relief ... The touchstone of due process

anal ysis is not prosecutorial m sconduct, but the fairness of the

6The Tenth Circuit in Smth v. Massey cited to Briscoe v.
LaHue, 460 U. S. 325 (1983), for the proposition that the Suprene
Court "has not directly addressed the issue" of inputed know edge of
false testinmony. Smith, 235 F. 3d at 1272. M. Trepal respectfully
di sagrees with the Tenth Crcuit, as Gglio itself involved a case of
i nput ed know edge. Moreover, Briscoe v. LaHue is not a case
addressing a constitutional violation, but rather "a question of
statutory construction” involving an immunity issue arising froma
81983 action for damages brought by a convicted person against a
police officer for giving perjured testinony at his crimnal trial.
Briscoe, 460 U S. at 326
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trial");

Curran v. Delaware, 259 F. 2d 707, 713 (3d Cr. 1958) (although
prosecution had no knowl edge of perjury by a |ocal police detective,
that testinony's potential prejudicial effect on the jury "cause[d]
the defendant's trial to pass the line of intolerable inperfection
and fall into the field of fundanental unfairness"); Jones v.

Kent ucky, 97 F. 2d 335, 338 (6th Cir. 1938) (" The fundanental
conceptions of justice which lie at the base of our civil and
political institutions' must with equal abhorrence condem as a
travesty a conviction upon perjured testinony if later, but

fortunately not too late, its fal seness is discovered'); Sanders v.

Sullivan, 863 F.2d 218, 224 (2d Gr. 1988) ("There is no | ogical
reason to limt a due process violation to state action defined as
prosecutorial know edge of perjured testinony or even fal se testinony

by witnesses with sone affiliation with a governnment agency. Such a

rule el evates form over substance"); Ex Parte Adans, 768 S. W 2d 281,
291-92 (Tx. . Crim App. 1989) (that prosecutor did not know that
eyewi tness identified sonmeone other than defendant is "insufficient

to renove the taint of the prosecution's know ng use of perjured

testinmony. . . [Whether the prosecutor had actual know edge of the
falsity of the testinony is irrelevant. |If the prosecutor should
have known is sufficient. . . [Because police agent had know edge of

falsity of the witness's testinony], as a part of the investigating
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team his know edge of [the witness's] lack of identification at the
l'ineup and his assistance to her is inputed to [the prosecution]");

Ex Parte Castellano, 863 S.W2d 476, 480-81 (Tx. C. Crim App. 1993)

("know edge of perjured testinony is inputable to the prosecution
where such know edge i s possessed by anyone on the " prosecution tean
whi ch includes both investigative and prosecutorial personnel. . . It
is now settled | aw that a prosecutor need not have actual know edge
of perjured testinony on order for there to be a due process

vi ol ation");

Hamann v. State, 324 N.W2d 906 (lowa 1982) ("The know edge [of fal se

testi nony] need not be personal to the trial prosecutor, but may be
i nputed from one governnment attorney to another within the
prosecutor's office. . . Simlarly, know edge on the part of the
police within the prosecutor's jurisdiction is attributed to the
prosecutor's office, based on the investigatory, |aw enforcenent

“team relationship presuned to exist"); In the Matter of an

| nvestigation of the W Virginia State Police Crine Lab, Serol oqgy

Division, 190 W Va. 321, 325 438 S.E. 2d 501, 505 (W Va. 1993) ("it
matters not whether a prosecutor using Trooper Zain as his expert
ever knew that Trooper Zain was falsifying the State's evidence. The
State nust bear the responsibility for the fal se evidence. The |aw
forbids the State from obtaining a conviction based on false

evi dence").
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The | ower court applied an incorrect standard under G glio.
What the | ower court's order m sses and what the State sidesteps is
the effect that the false and perjured testinony had on the jury. As
noted by the | ower court, Martz falsely testified about "the only
direct evidence of Trepal's guilt,” and that "if Martz had testified
truthfully the only direct evidence in the case would have been
greatly weakened." Martz not only provided fal se testinony about the
contents of the Coke sanples and 06, he also |ied about testing
sanple @B, lied about stating that a positive result on the DP test
will yield a blue color indicating the presence of nitrate, "m sl ead"
the jury when testifying that nitrate was not present in
unadul terated Coke, and "knew' that the data available at the trial
did not support the opinions he offered (2PCR 2678-79). @G ven that
all of these opinions related to "the only direct evidence of
Trepal's guilt" (2PCR 2689), Gglio is nore than satisfied. Conpare

Buenoano v. State, 708 So. 2d 941, 948 (Fla. 1998) (rejecting as

"basel ess" a G glio claimbecause "none of the new evidence
denonstrates that Martz's concl usi ons concerning the content of the
capsul es was inaccurate").

Finally, the State contends that "other evidence at trial"”

establishes that no relief is warranted (AB at 20). The State
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di scusses none of this "other evidence," nor did the | ower court.?’
That there is "other evidence" to support the verdict is not the
dispositive inquiry in a Gglio analysis; as noted above, the inquiry
is on the effect that the false testinony m ght have had on the jury.
The State's desire to sweep Martz's fal se testinony under the rug and
ignore its inpact on the jury sinply eviscerates Gglio and its
progeny. As the Fifth Grcuit |ong ago expl ai ned:

There is no doubt that the evidence in this case was
sufficient to support a verdict of guilty. But the fact
that we woul d sustain a conviction untainted by the fal se
evidence is not the question. After all, we are not the
body whi ch, under the Constitution, is given the
responsibility of deciding guilt or innocence. The jury
is that body, and, again under the Constitution, the
defendant is entitled to a jury that is not |aboring under
a CGovernnent -sanctioned fal se inpression of materi al
evi dence when it decides the question of guilt or
i nnocence with all its ramfications.

United States v. Barham 595 F. 2d 231, 242 (5th Gr. 1979) (enphasis

added). Relief is warranted.
D. BRADY | SSUE
In accordance with the | ower court's conclusion, the State

argues that Martz's underlying data, notes, and charts were not

"As noted in his Initial Brief, all the "other evidence" used
by the State against M. Trepal was known for years before M. Trepal
was arrested. His arrest cane only (and imredi ately) after Martz's
test results cane back identifying thalliuml nitrate in the Q06
bottle. See Initial Brief at 22 n.27. It is thus highly
di si ngenuous to argue that the "other evidence" adduced at trial
supported a conviction beyond a reasonabl e doubt when in fact that
"ot her evidence" did not even support a belief by |aw enforcenent
that they should issue an arrest warrant for M. Trepal.
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excul patory prior to trial, but could only be considered excul patory
after he testified falsely (AB at 23). This is a difficult argunent
to respond to, for it is premsed on circular logic. First, it bears
noting at the outset that even assumng any logic in this argunent,
the State never disclosed the evidence after Martz testified at
trial, despite the fact that Martz knew that the data he possessed
did not support his opinions offered at trial (2PCR 2679). This
duty is inputed to the State, which has a duty to |earn of

excul patory evidence. Kyles v. Witley, 514 U S 419 (1995).

| ndeed, the underlying data produced by Martz when he tested the
evidence in the case was not disclosed by the State until the

| nspector Ceneral's Ofice began its investigation of the FBI Crine
Laboratory, years after Martz testified falsely at M. Trepal's
trial. Thus, the State's own argunent, as illogical as it is, fails
to contenplate that years went by following Martz's fal se testinony
before this information cane to |ight.

Citing Buenoano v. State, 708 So. 2d 941, 949 n.5 (Fla. 1998),

the State argues that it had no duty to disclose information which
woul d have established that Martz was testifying falsely (AB at 23-
24). Buenoano stands for no such proposition. 1In the footnote cited
by the State from Buenoano, all the Court discussed was that
information obtained from"a recent interview wth Frederic

Whi t ehur st cannot be characterized as Brady material." Buenoano, 708
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So. 2d at 949 n.5. The Brady claimin Buenoano did not involve

al l egations of w thhol ding of underlying data produced by Martz, but
rather Martz's "practices at the FBI | ab" as recounted through an
interview of Dr. Whitehurst. |In fact, Martz did not even testify in
Ms. Buenoano's trial. This is in no way simlar to the allegations
made by M. Trepal, which involve the failure to disclose the
underlying notes, charts, and data produced by Martz prior to trial
whi ch are the evidence of his false testinony. It cannot be
seriously suggested that evidence establishing that a forensic
scientist's conclusions are false is not excul patory evidence under

Br ady. See, e.g. Inre Brown, 17 Cal. 4th 873, 879, 952 P.2d 715,

719 (Cal. 1998) (Brady violation occurred when prosecutor failed to
di scl ose underlying | ab data of serological testing;, "[t]he
prosecutor thus had the obligation to determne if the lab's files
cont ai ned any excul patory evidence, such as the worksheet, and
disclose it to petitioner. \Whether or not he actually did exam ne
the files, the | ab personnel's know edge is inputed").

As to materiality, the State's argunent fails to contenpl ate
that the disclosure of the underlying data would have provided
defense counsel with the ability to fully investigate Martz's
testing, including bringing to light Martz's lies during his
deposition as to the scope of the testing he conducted. Part of a

proper materiality test contenplates that the withheld information
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coul d al so have been used by defense counsel to further investigate.
"[Clourts should consider not only how the State's suppression of
favorabl e evidence deprived the defendant of direct relevant evidence
but al so how it handi capped the defendant's ability to investigate or

present other aspects of the case." Rogers v. State, 782 So. 2d 373,

385 (Fla. 2001). As the |ower court found, the additional testing
conducted by Martz, but which he failed to disclose both at trial and
deposition, would have been "particularly inportant because the
defense could have used this information to suggest that Martz was
not satisfied with his initial results and sought additional data"
(2PCR 2679). Moreover, given the State's open acknow edgenent that
the underlying data was in fact the evidence of Martz's fal se
testinmony, its disclosure would have | ed (as defense counse
testified) to a Frye challenge prior to trial. Al of these factors
denonstrate the materiality of the suppressed evidence in this case.
Finally, the State argues that "no reasonable |ikelihood of an
acquittal exists" because of "the other strong circunstanti al
evi dence presented at trial" and that Martz's testinony, even if
"weakened" by inpeachnent, "would still be highly incrimnating" (AB
at 24). The State continues to insist that M. Trepal nust establish
a reasonabl e likelihood of an acquittal in order to establish a Brady
violation, despite explicit holdings that this is not the test.

Kyles, 514 U. S. at 434-35; Young v. State, 739 So. 2d 553 (Fla.
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1999). It also continues to insist that the existence of alleged
"strong circunstantial evidence" al so denponstrates that no relief is
warrant ed, despite explicit holdings in Kyles and other cases that
sufficiency of the evidence is not the test for materiality.

Finally, the State's bald assertion that Martz's testinony "woul d
still be highly incrimnating" remains unexpl ai ned, particularly
given its argunent that it was only after trial that the falsity of
Martz's testinony cane to light and thus it had no duty to disclose

his underlying data. Relief is warranted.
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E. FAI LURE TO H RE TOXI COLOGY EXPERT.

The State believes that because Peggy Carr died of thallium
poi soning, any attenpt by the defense to address arsenic poisoning,
which did not directly cause Peggy's death, would not have been
excul patory. The State m sses the point of M. Trepal's argunent.

As M. Trepal's initial brief pointed out, evidence of arsenic in al
three victinms is an indication of a separate and di stinct poisoning
attenpt. A separate poisoning attenpt with the use of arsenic is
excul patory to M. Trepal because there has never been any evi dence
showi ng he had access to arsenic or access to the Carr famly on nore
t han one occasi on.

Additionally, the State concludes that counsel's failure to
secure an expert was not ineffective because counsel was not happy
with the results of the Georgia Tech lab (AB at 32). However,
Ceorgia Tech was hired only to test the three Coke bottles which were
the subject of the FBI testing. M. Trepal's assertion is not
failure to hire an expert to test those sanples, or further test the
sanples after the results from Georgia Tech, but rather the failure
to hire a toxicology expert to assist in preparation and trial of the
case, particularly with respect to the arsenic issue and ot her issues
relating to thallium It was necessary to hire an expert to explain
to the jury the significance of the high levels of arsenic found in

the victins. As the trial court stated, "the presence of arsenic
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rai sed sone questions, but trial counsel had to focus on what they
knew' (PCR 3340). The problemis that counsel did not know the
significance of the arsenic readings fromthe hospital and rather
than rely on an expert, they relied on Dabney Connor whose el enentary
know edge of chem stry was insufficient. This was deficient

per f or mance:

Under these circunstances, a reasonable defense | awer
woul d take sone neasures to understand the | aboratory
tests performed and the inferences that one could
logically draw fromthe results. As discussed above,
expert testinony was available to counter the fal se

evi dence presented by the State, yet counsel, w thout a
reasonabl e strategic reason, did not challenge the State's
case. At the very |least, any reasonabl e attorney under
the circunstances would study the state's | aboratory
report with sufficient care so that if the prosecution
advanced a theory at trial that was at odds with the

[ toxi col ogy] evidence, the defense would be in a position
to expose it on cross exam nation.

Driscoll v. Delo, 71 F.3d 701, 709 (8th Gr. 1995).

While the State, in addressing the Gglio issue, wites that
"Martz's overstated testinony should not inputed on the prosecutor,
who may be skilled in the | aw but not an expert in conplex scientific
i ssues"” (AB at 22), this is precisely the problemw th the defense
team s reliance on Connor's chem stry know edge. Wile he may have
had sone rudi nentary scientific background, he was not an expert in
the conplex scientific issues preval ent throughout this case. It is
contradictory for the State to argue their lack of scientific

knowl edge to side-step the Gglio claim and at the sane tinme argue
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that the defense was not deficient in failing to obtain another
expert to assist in preparation and trial of the case.

As to the remainder of the State's argunents on the guilt phase
claim M. Trepal relies on the argunents set forth in his Initial

Brief, as they adequately rebut the assertions of the State.

33



REPLY TO ARGUMENT I |

M. Trepal argued that pursuant to Brady v. Mryland, 373 U.S.

83 (1963), the prosecution had an obligation to disclose to the

def ense, for inpeachnent purposes, the true extent of |aw
enforcenent's anbition to peddl e the death of Peggy Carr as a novie,
book, and as a sensationalized story for sale to a nedia production
conpany. M. Trepal also asserted that these allegations anmbunted to
a conflict of interest on |law enforcenent's part. As detailed in M.
Trepal 's Initial Brief, the | aw enforcenment agency that so zeal ously
sought evidence of M. Trepal's guilt, and went to great but
fruitless lengths to uncover anything that tied himto Peggy Carr's
death, had definite financial interests in "solving" this case with
as nmuch dramatic value as possible. The |lower court denied an
evidentiary hearing on this issue because there were no all egations
that novie offers or negotiations had actually been nade prior to
trial (1PCR 3347).

The State correctly points out that the factual allegations
made by M. Trepal nust be accepted as true in light of the summary
denial (AB at 45). Mst significantly, the State concedes that M.
Trepal "provides a nunber of allegations to suggest that the Polk
County Sheriff's Ofice was interested in and contenplated a novie
deal during this investigation" (AB at 46). However, the State

argues that M. Trepal does not explain "any actual influence or
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affect that this alleged notivation may have had on the

i nvestigation" (AB at 46). The State appears to be confusing the

i ssue of whether M. Trepal nmade sufficient allegations to warrant an
evidentiary hearing, as opposed to his entitlenent to relief on the
merits of the claim But in any event, the State's assertion is
belied by M. Trepal's brief:

M. Trepal clearly alleged that the departnent was

di scussing novie possibilities even before M. Trepal's
arrest, and that trenendous pressure was laid to bear on
the investigators to find evidence to warrant an arrest
warrant. This information, which clearly should have been
di scl osed pursuant to Brady v. Maryland, 373 U S. 83
(1963), would have been powerful inpeachnent at trial
particularly given that the focus of the defense was on
the "rush to judgnent' of the Sheriff's Departnent, as
well as the specter that the brown bottle found in M.
Trepal 's vacated garage was planted. Know ng that the
Sheriff's Departnent was obsessed about naking a novie
about the case to the point of speculating on which actors
woul d play M. Trepal would have been cannon-fodder for
devastating i npeachnent in the hands of conpetent counsel.

(Initial Brief at 82-83). Thus, M. Trepal in fact did allege how
this information could have been used by trial counsel to inpeach the
integrity of the investigation. Particularly given prosecutor
Aguer o' s vouching before the jury at the closing argunent that this
"was the nost outstanding piece of police work that you will likely
ever see in your life" (R 4181), M. Trepal's allegations were nore
than sufficient to warrant an evidentiary hearing.

The State argues that evidence of |aw enforcenment's desire to

make a novie and thus reap a financial benefit "is neither
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excul patory or material to Trepal's case" because there are "[noO]
facts suggesting that any of the evidence against Trepal was
conprom sed" (AB at 48). The evidence alleged by M. Trepal is
clearly inpeachnent evidence going to the notivations of the police
in investigating the case and identifying M. Trepal as the suspect.
"[ E] xposure of a witness' notivation in testifying is a proper and

i nportant function of the constitutionally protected right of cross-

exam nation." Davis v. Alaska, 415 U S. 308, 316 (1974). That an

entire | aw enforcenment agency had a clear financial notivation to
solve this case, and finger M. Trepal as the suspect, is classic

i npeachnent evidence. See 890.608 (1)(b), Fla. Evidence Code.

"[ T] he financial stake of a witness in the outconme of the case being
l[itigated" is recognized as a valid nethod of inpeachnent. Ehrhardt,
FLorRiDA EVIiDENCE at 8§ 608.5 (2000 Ed.). M. Trepal does not have to

all ege, or even prove, that any evidence was "conprom sed" due to the
financial stake on part of |aw enforcenent, for the underlying
constitutional principle goes to the exposure to the jury of a

W tness' notivation in testifying. This is particularly true in M.
Trepal 's case, where a nmain focus of the defense was on the adequacy
and integrity of the investigation undertaken by the Pol k County

Sheriff's OOfice. An evidentiary hearing is warranted.
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REPLY TO ARGUMENT 11 |

"I would appreciate it if you don't visit the office of the
newspaper anynore" (R 3201). Those are the words of the trial judge
prior to the testinony of Susan Goreck. The trial judge told the
jurors that he had spoken with the editor of the PakK CouNTY DEMOCRAT,
who had called the judge about providing the jurors with copies of a
pi cture that appeared in the paper. Despite the fact that at | east
sone of the jurors had obviously visited the newspaper office, and
after the judge questioned the jurors en masse about whether they had
read any of the news stories about the case, only "sonme jurors”
i ndi cated negatively (id.), trial counsel failed to object, nove for
a mstrial, or inquire further as to what pronpted this highly
unusual and startling comment fromthe judge in the mddle of a
capital trial

The State generally agrees that the lower court's order was
correct when it denied M. Trepal relief and stated that "[n]o error
was apparent, however, since the court explored the facts and fail ed
to uncover any indication of juror m sconduct” (AB at 49).
Notw t hstanding the State's claimthat the substantive issue is
procedurally barred, trial counsel's failure to object or nove for a
mstrial when it becane entirely clear that jurors had been
communi cating with the |local newspaper is properly raised in a Rule

3.850 notion as an ineffective assistance of counsel claim
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The State argues that because there was no basis for a finding
of deficient performance, there was no basis for allowing the jurors
to be interviewed in order for M. Trepal to establish his
entitlement to relief (AB at 51). However, the |lower court did not
find that there was "no basis" for a finding of deficient
performance; rather, the court concluded that "it is inpossible for
the court to determne if trial counsel was ineffective if the
| awers and trial judge do not even renenber the event occurring”
(1PCR. 3373). Gven this situation, the necessity for juror
i nterviews becane even nore apparent, not |ess. The whol e point of
M. Trepal's claimis that counsel failed to investigate what
occurred between the jurors and the newspaper office. G ven
counsel's lack of recollection, only the jurors could be in a
position to provide information about this incident. However,
counsel are prevented frominterview ng jurors absent a court order
Under the particular facts of this case, juror interviews should have

been ordered, and should be ordered at this tine.
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CONCLUSI ON

On the basis of the argunents presented herein, M. Trepal
urges that this Honorable Court set aside his unconstitutional
convi ctions and sentences, including his death sentence.
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