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PRELI M NARY STATEMENT

This reply brief addresses the argunents presented in the
State's Answer Brief. M. Johnson relies upon his Initial Brief
as to issues not specifically addressed herein.

Ref erences to the Initial Brief will be designated as "IB"
foll owed by the page nunber. References to the Answer Brief wll
be designated as "AB" followed by the page nunber. The remaining

references if applicable are as foll ows:

"PC-R1" - record on appeal in the instant proceeding;

"Supp. PC-R1" - supplenental record on appeal;

"Supp. Vol. 1l1l. RCGR1" - supplenental record on appeal
volume [11.

CERTI FI CATI ON OF TYPE SI ZE AND STYLE

This is to certify that the Reply Brief of Petitioner has
been reproduced in a 12 point Courier type, a font that is not

proportionately spaced.
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REPLY TO THE STATEMENT OF THE CASE AND FACTS

Petitioner does not accept the state's rendition of the

facts and contends that they are not conplete and di sregards the

rul es governing appellate procedure. Rule 9.210 (c), Fla. R

App. Pro.

provi des:

The answer brief shall be prepared in the
sanme manner as the initial brief: Provided
that the statenent of the case and of the
facts shall be omtted unless there are areas
of di sagreenent, which should be clearly
speci fi ed.



REPLY TO ARGUMENT
ARGUVMENT |

THE LONER COURT ERRED I N I TS RULI NGS
REGARDI NG PUBLI C RECORDS

Records

Contrary to the State's position, this claimis firmy
supported both by the record and the law. M. Johnson nade
tinmely requests for public records pursuant to Florida's public
records law. A portion of the files fromthe Hill sborough County
State Attorney's office (prosecuting agency) was provided.

However records that did in fact exist, were neverthel ess

wi t hhel d and postconviction counsel informed the |ower court that
this was the case before and after the records were discovered
(PC-R 174). These records were docunents generated by the State
Attorneys' office as a result of M. Johnson's last trial which
is the subject of his postconviction proceedings. |In fact, the

w thheld state attorney records were found in the possession of
the Attorney CGeneral who was present at all of the previous
public records hearings when postconviction counsel told the

| ower court that they had not been provided.

There was no reason for postconviction counsel to assune
that original state attorney files would be in the Attorney
CGeneral's files, especially in light of the representations
routinely made by the Attorney General (and in the answer brief,

AB at 41) that their files generally contain appell ate pleadi ngs.
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The State should not be encouraged to transfer files to
anot her state agency and then claimignorance as to the transfer
and then reap the benefits of denying a litigant due process®.
Such a procedure woul d only encourage an agency to play "cat and
nmouse" W th postconviction counsel trying to rightfully obtain
public records to which a postconviction litigant is entitled.

Ventura v. State, 673 So. 2d 479, 481 (1996)("State cannot fai

to furnish relevant information and then argue that the claim
need not be heard on its nerits because of an asserted procedural
default that was caused by the State's failure to act.")

Tine, Due Process and Prejudice

The | ower court provided counsel only 20 days in which to
review and plead any new i ssues arising out of these records and
deprived M. Johnson of effective assistance of counsel and a
full and fair hearing. Twenty days was whol |y i nadequate and
unrealistic to review records, identify potential w tnesses,
| ocate witnesses, coordinate travel and conduct an adequate
investigation in order to fully plead clains arising therefrom -

which is what the |lower court's ruling required.

Post convi ction counsel suggested at the public records
hearing in July, 1997 that if the state would agree not to assert
a procedural bar based upon records that were requested that may
show up at a |ater date, the case could nove forward. As it
turned out, public records did surface at a |ater date and the
state is attenpting to assert a procedural bar (Supp PCR 171-
173) .



Contrary to the state's assertion that postconviction
counsel had over 60 days to assert any new cl ai ns before during
or after the evidentiary hearing (AB at 47), the |ower court's
rulings specifically precluded M. Johnson from doi ng so:
The court reviewed the anmended notion and
i ssued an order on February 3, 1999. 1In the
order, the court stated that CCR could
utilize the new material to support any
clains previously raised, but denied the
request for additional tine for review and
i nvesti gati on.

(PC-R6; 898-900) (enphasi s added).

Mor eover, the |lower court rul ed:

There will be no further extensions of tine
and counsel shall be prepared to litigate the
notion for postconviction relief that was

filed on January 28, 1997, at the evidentiary
heari ng schedul ed for March 3, 1997.

(PC-R6; 898-900) (enphasis added). This ruling was contrary to

this Court's precedent. Ventura, 673 So. 2d at 481. M. Johnson
was deni ed due process of |aw and effective assistance of counsel
by the |l ower courts actions precluding himfromthe full and fair

post convi ction process to which he is entitled. Holland v.

State, 503 So. 2d 1250 (Fla. 1987). The prejudice he suffered as
aresult is manifest.
Sinply put, if the records that were w thheld had been

properly mai ntai ned and produced (as is required by |aw) (state



attorney Karen Cox? indicating no know edge of how state attorney
files were transferred to the Attorney General, Supp. Vol. |11
PC-R 309; and admtting that the state attorney's office had no
procedures for nonitoring the whereabouts of public records in
its control, Supp. Vol. Il PCR 300) this issue would not be
before this Court. M. Johnson should not now suffer for the

actions of the state agencies which failed in the first instance.

. . . the "reasonable conditions" referred to
ins. 119.07(1),F. S., do not include anything
t hat woul d hanper or frustrate, directly or
indirectly, a person's right of inspection
and copying. Instead, the "reasonable
conditions" relate to the custodian's duty to
ensure that the public records under his
supervi sion are kept safe. See, Fuller v.
State, 17 So. 2d 607 (Fla.1944).

Governnent in the Sunshi ne Manual, Vol une 19, 1997 Editi on.

The portion of the appellee's argunent that rests upon the
notion of an alleged untinely inspection of the Attorney Generals
records is illusory. Had the records custodian of the state
attorney's office done the job as required of a public official,
the records woul d have been in the possession of the state
attorney and presumably (and as suggested by the state AB. 50)
turned over when first requested. The state now urges that M.

Johnson be penalized for not finding the files which were wongly

The Attorney Generals office represented to the | ower court
the belief that Ms. Cox was the person responsible for these
records. (Supp. PC-R 20).



housed in a different state agency (due to the fault of the state
agency) in the first place. Such a result would reward state
agenci es that have poor record keeping practices or that
intentionally shuffle records anong ot her public agencies.
Accordingly, a postconviction litigant would have to request
records fromevery public agency within the state for fear that
the records sought were transferred to another agency and that if
t hose requests were not made, the litigant would suffer the harm
for not finding them Certainly, this cannot be said to be the
intent or the spirit of public records | aw and the postconviction
procedure and it should not be encouraged.

Unli ke the cases relied upon by the state, (e.g. Downs v.
State, 24 Fla. Law Weekly S231 (Fla. May 20, 1999), Mendyk v.
State, 707 So. 2d 320 (Fla. 1997)), M. Johnson did not fail to
denonstrate that the records existed. To the contrary, the
records did in fact exist, just as postconviction counsel said
they did. The lower court denied M. Johnson due process of |aw,
effective assistance of counsel and this Court's precedent by
precl uding himfrom an adequate opportunity to avail hinself of
the records. Ventura.

The state's reliance on Buenoano v. State, 708 So. 2d 941

(Fla. 1998) is also msplaced and clearly distinguishable.
Buenoano dealt with a third postconviction notion and the records

requests were described as "eleventh hour”. Buenoano at 953.



This is M. Johnson's first postconviction notion and he tinely
request ed public records.
REPLY TO ARGUMENT
ARGUMENT | |

THE LONER COURT ERRED | N DENYI NG MR
JOHNSON' S MOTI ON TO DI SQUALI FY JUDGE.

The state attenpts to mnimze the inportance of the facts
and circunstances supporting this claim Wen viewed in its
totality however with M. Johnson's other clainms, the error is
clear. Janes Leon Smth was an inportant w tness agai nst M.
Johnson. He was not a co-defendant. He was a jail house snitch
who received an undi scl osed benefit fromthe state for his
testinmony. That benefit was awarded to Smith by Judge Bentl ey.

The facts surroundi ng Judge Bentley's involvenent are
instructive. Smth's Mdtion to Mtigate his own sentence was
originally denied by Judge Bentley on October 6, 1981. W thout
expl anati on, Judge Bentley then reset the notion on Novenber 16,
1981. This was done after communication fromSmth to the
prosecutor in M. Johnson's case (saying that he had not been
treated properly after providing the State assistance) and after
communi cation fromthe prosecutor to Judge Bentley. Judge
Bentl ey then entered an order suspending Smth's sentence from
seven years to probation. The interrelationship of these events

created in M. Johnson a well grounded fear that he would not



receive a fair proceedi ng before Judge Bentley. The notion to
recuse was legally sufficient. It should have been granted.
Aut hority for this conclusion has been presented in the Initial
Brief and wll not be duplicated here (I1B. 62-69).
REPLY TO ARGUMENT
ARGUMENT | 1]

THE LONER COURT ERRED | N DENYI NG MR
JOHNSON' S BRADY, G GLI O AND | NEFFECTI VE
ASSI STANCE OF COUNSEL DURI NG GUI LT PHASE
CLAI V5.

This claim the claimthat Judge Bentley erred in denying
the notion to recuse and M. Johnson's claimthat the state
violated the Fifth, Sixth, E ghth and Fourteenth Amendnments to
the United States Constitution by its unconstitutional use of a
jailhouse informant to elicit statenents from M. Johnson?,
cannot be viewed in isolation.

Al though the state now clainms that Smth's testi nony was not
necessary to convict M. Johnson, it is clear that the state's
nodus operandi in this case was the use of jailhouse informnts.
As the record denonstrates, the state previously attenpted to use
a known jail house snitch (Larry Brockel bank). The state
abandoned Brockel bank when it was revealed that in fact he was
not credible. Interestingly, the state found another jail house

informant, Smth, (who also previously worked with the state, PC

The | ower court erroneously summarily denied this claim

8



R 270) to take Brockel bank's place. One nust wonder why the
state went to such lengths to secure a jailhouse snitch if what
the state now says is true, i.e. that the snitch testinony was
not necessary.

Judge Bentley failed to fully evaluate the proof entered at
the evidentiary hearing regarding Smth's comunication to the
prosecutor, the prosecutors communi cation to Judge Bentl ey and
Smth's mtigated sentence. This evidence corroborated Smth's
testinmony at the evidentiary hearing. Accordingly, the | ower
courts ruling regarding Smith was not properly considered or
eval uated and not based upon all of the evidence (including
docunentary) presented. The |lower court's selective use of the
evi dence presented belies any assertion that the ruling is
supported by conpetent and substantial evidence.

The lower court also erred in sunmarily denying M.
Johnson's claimthat the state's use of Smith violated United

States v. Henry, 447 U S. 264 (1980). It was established and

unrefuted at the evidentiary hearing that M. Johnson had filed a
Notification of Exercise of Rights Formin 1981 and renewed at
the 1988 trial (PC-R 48-51). The Notification of R ghts Form
was to ensure M. Johnson's fifth and sixth amendnent rights were
not violated. |In fact, M. Johnson's fifth and sixth anmendnment
rights were violated when the state used the information Smth

provided. Smth elicited unwarned statenents from M. Johnson



whi ch were used at trial. The purported statenents were rel evant
to both the guilt/innocence and penalty phase.

The state argues that the excul patory evidence possessed by
Smth was equally available to M. Johnson's trial counsel and

thus there is no Brady violation citing Roberts v. State, 568 So.

2d 1255 (199) and Janes v. State, 453 So. 2d 786 (Fla. 1984) (AB

at 66). This argument nust fail in light of Strickler v. G eene,

119 U. S. 1936 (1999). The argunent nust also fail based upon the
undi scl osed manner in which the state used Smth. \Wen the error
is prem sed upon the state hiding the falsity and instructing the
W tness to perpetuate that falsity, it nmakes no sense to assert
that trial counsel could have known about it. However, as the
record denonstrates, trial counsel did have suspicions about
Smth and attenpted to prove that Smth was used illegally (IB
10, 12). If it is said that trial counsel should have di scovered
the information, then trial counsel was ineffective for failing
to find it. Additionally, trial counsel cannot be effective when

deceived by the state United States v. Cronic, 104 S. . 2039

(1984).

The state's suggestion that Smth somehow had nothing to
| ose by virtue of his recent recantation is also wthout |ogic.
In fact, Smth consulted with an attorney during his testinony at
the evidentiary hearing (I1B. 29; PC-R 222). The | ower court also
advised Smth of his rights (PCGR 224-228). Certainly this is
indicia that Smth was not eager to now tell the truth and

10



supports his testinony that he felt he now had to "do the right
thing". (PCR 298).
REPLY TO ARGUMENT
ARGUMENT |V
THE LONER COURT ERRED | N DENYI NG MR
JOHNSON' S CLAI M OF | NEFFECTI VE ASSI STANCE OF
COUNSEL DURI NG THE PENALTY PHASE.
AND
ARGUMENT V

THE LONER COURT ERRED | N DENYI NG MR
JOHNSON' S CLAI M UNDER AKE V. OKLAHOVA.

These issues are presented together for purposes of this
reply in light of this Court's recognition that clains of
i neffective assistance of counsel at penalty phase and cl ai ns

ari sing under Ake v. Cklahoma, 470 U.S. 68 (1985) necessarily

overlap. Ragsdale v. State, 720 So.2d 203, 208 (Fla. 1998).

As denonstrated in the Initial Brief (I1B. 80-92) these
clains were erroneously denied by the lower court. A wealth of
evi dence was presented at the evidentiary hearing establishing
these clains. Trial counsel testified that he had no strategic
reason for failing to present it (PCR 117).

Mor eover not only were the clains denied contrary to the
evi dence, the lower court conpletely failed to address the
testinmony of Dr. Lee Evans. Likew se, the state fails to address
the lower court's error in totally ignoring Dr. Evan's testinony.

This situation is anal ogous to that presented in Canpbell v.

11



State, 571 So. 2d 415 (Fla. 1990) wherein the sentencing court
nmust expressly evaluate in a witten order each mtigating
ci rcunst ance proposed by a defendant, determne if it is
supported by the evidence, whether it actually constitutes
mtigation, nmust find as mtigating every proposed circunstance
that is mtigating and reasonably proven by greater weight of
evi dence. The sane procedure should have been afforded M.
Johnson. Instead, the |ower court's order is conpletely devoid
of any nention of Dr. Evans.

As denonstrated in the Initial Brief, Dr. Evans established
t he enhanced i npact of drug use by a person who is brain danaged.
That M. Johnson suffers from brain danage was establi shed
through Dr. Fisher and unrefuted by the state at the evidentiary
hearing. Dr. Fisher |learned of M. Johnson's extensive
devel opnment al and neurol ogi cal history, using portions of the
Hal stead - Reitan Battery, Wchsler Adult Intelligence Scal e,
Bender Visual Mtor Gestalt Test, House Tree Person, cards froma

Themati c Apperception Test, a Neurological H story Questionnaire

12



and series of questions to determ ne malingering and deception
(PG R 240). Dr. Fisher found that M. Johnson was not

mal i ngering or being deceptive. He also discovered that doctors
in the past who evaluated M. Johnson never addressed the issue
of malingering and the one who did (Dr. MO ane) said that Pau
was not malingering (PCR 240-241).

None of the experts used at trial conducted the type of
tests Dr. Fisher did and Dr. MO ane perfornmed a nental status
related only to nenory. Dr. Fisher made primary findings that
M. Johnson suffered at the tinme of the crime fromboth toxic
psychosi s and neurol ogi cal damage (PC-R 241-242). The
neur ol ogi cal damage shoul d not be di sm ssed.

The state and the |lower court has attenpted to mnimze the
significance of M. Johnson's brain danmage. However it is not
the quantity of mtigation but the quality that is significant as
well as the fact that it was never pursued at trial. M.
Johnson's penalty phase jury never knew that he was brain
damaged. This nmakes the fact that Dr. Evans' testinony was
ignored all the nore egregious.

Dr. Evans also testified that M. Johnson suffers from brain
damage (PCG-R 315). Additionally Dr. Evans testified that the
fact that M. Johnson was brain damaged and a pol ysubstance
abuser shoul d have been consi dered given the exacerbated effects

of the use of drugs by a brain damaged i ndividual (321-325).

13



Not only did the Iower court fail to evaluate Dr. Evans
testinmony, it failed to evaluate the background materials
subm tted by collateral counsel regarding M. Johnson's father
(Omrer). These background materials are an inportant and
significant body of evidence describing M. Johnson's famly
history (IB. 92).

The appel l ee' s argunent that the outcone of the proceedi ngs
woul d not have been different nust also fail. Wile the appellee
addresses the conviction, the appellee totally ignores (as did
the lower court) the inpact that Smth's statenents (in
particul ar that Paul would just act crazy) had on the penalty
phase. M. Johnson's sentencing jury recommended death by votes
of 8-4 and 9-3 having heard the inproper statenents attributed to
M. Johnson by Smth. Proper evaluation of the claimnust take
into account the effect this inproper statenent had on the
penalty phase jury and the fact that the penalty phase jury never
knew that M. Johnson was in fact brain damaged, the severe
effects of drug use upon a brain damaged individual, and that the
jury never heard any of the other mtigation testinony presented
at the evidentiary hearing (e.g. the extreme abuse suffered by
M. Johnson's nother while she was pregnant with himand M.
Johnson's ability to be a | oving conpassi onate person). |IB. 79-
84.

The humanity of a person is a critical question at the
penalty phase of a capital case. Evidence was presented and

14



unrefuted at the evidentiary hearing that Paul Johnson was an

i ndi vidual worth saving. This evidence established
"conpassionate and mtigating factors stemmng fromthe diverse
frailties of humankind" in order to show M. Johnson as a uni que
human being instead of a "faceless, undifferentiated mass to be
subjected to the blind infliction of the penalty of death"

Whodson v. North Carolina, 428 U S. 280, 304 (1976). This is the

ki nd of humani zi ng evidence that "may nake a critical difference,

especially in a capital case.”" Stanley v. Zant, 697 F.2d 955,

969 (11th Gr. 1983). The |ower court ignored significant
portions of the evidence.

Confidence is underm ned in the sentence of death. Grcia
v. State, 622 So. 2d 1325) (Fla. 1993).

M. Johnson was denied the full and fair consideration of
all of the evidence presented at the evidentiary hearing, denying
hi m due process of law. The |lower court's findings are not
reliable and should not stand given this glaring deficiency.

Additionally as a result of the |Iower court's refusal to
address this evidence, the state's reliance upon Bl anco v.

Singletary, 702 So. 2d 1250 (Fla. 1997) and G ossnan v. Dugger,

708 So. 2d 249 (Fla. 1997) as the controlling standard by which
this Court should review the |ower court's findings nust also
fail.

REPLY TO ARGUMENT
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ARGUMENT VI | |

THE LOVWER COURT ERRED | N DENYlI NG MR

JOHNSON' S CLAI M THAT CUMULATI VE ERROR DENI ED

H M A FULL AND FAI R ADVERSARI AL TESTI NG

At the evidentiary hearing M. Johnson established nunber of

errors (See generally Initial Brief). The sumary denial of
this claimprior to hearing any of the evidence at the
evidentiary hearing is indicia that the | ower court never
i ntended on properly considering the claim The | ower court

shoul d have anal yzed the cunul ative effect of these errors.

Swafford v. State, 679 So. 2d 736 (Fla. 1996); Kyles v. Witley,

115 S. Gt 1555 (1955). As a result M. Johnson was denied the
proper review and a full and fair evidentiary hearing.
CONCLUSI ON
For the reasons set out in M. Johnson's Initial Brief and
this Reply, this Court should remand M. Johnson's case to the
circuit court for a full and fair evidentiary hearing or any
other relief this Court deens appropriate.
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