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ARGUMENT

1. WHETHER THE DEATH SENTENCE AT BAR IS
DI SPROPORTI ONATE

The sentence is disproportionate for this isolated, out-of-
character incident. Pages 8-9 of the state’'s brief m sapprehend
proportionality analysis. Wods v. State, 24 Fla. L. Wekly S183
(Fla. Apr. 15, 1999), Cole v. State, 701 So. 2d 845 (Fla. 1997) and
Jones v. State, 705 So. 2d 1364 (Fla. 1998) show that this Court

exam nes the entire record and reaches its own conclusion as to the
significance of the sentencing circunstances.

In Woods, the judge gave “little weight” to Wods 1Q of 77
and “noderate weight” to his | ack of violent prior offenses, i1d. at
S184, but this Court found those circunstances “nost significant”
in reducing the sentence to life inprisonment.® In Cole, this

Court undertook its own proportionality review “based upon the

entire record”. 701 So.2d at 853. In Jones, the judge found no
statutory, and “little nonstatutory mtigation.” 705 So. 2d at
1365. This Court’s own review of the record reveal ed copious

unrebutted mtigation.
Wi | e appel l ant agrees with the state’s citation to Songer v.
State, 544 So. 2d 1010 (Fla. 1989), and Alvord v. State, 322 So. 2d

533 (Fla. 1975) at page 8 of its brief, he disagrees with its
reliance on Gunsby v. State, 574 So. 2d 1085 (Fla. 1991), Hudson v.
State, 538 So. 2d 829 (Fla. 1989) and State v. Henry, 546 So. 2d
466 (Fla. 1984). (Page 8 also refers to Floyd v. State, 569 So. 2d

1225, 1233 (Fla. 1990), but the issue there was not proportionality

1 Appellant has stronger mtigation than Wods. He had no
crimnal record at all, and was a productive nenber of society
until the nmurder. His verbal 1Q was 70.

1



-- it was whether the judge had failed to weigh sentencing
circunstances.) Both Gunsby and Hudson mngled clainms that the
judge had failed to consider mtigation and that this Court should
find the death sentence disproportionate. This Court noted that
resolution of factual disputes is left to the trial court and that
t he sentences were proportionate. Significantly, Hudson’ s sentence
has tw ce been reversed for resentencing. Hudson v. State, 614 So.

2d 482 (Fla. 1993), Hudson v. State, 708 So. 2d 256 (Fla. 1998).

In Henry, this Court wote in a post-conviction case that it
had not considered nonstatutory mtigation on proportionality
review of the sentence. A pre-Hitchcock case, Henry’'s continuing
validity is doubtful: this Court does now consider nonstatutory

mtigation in proportionality review. E.g. Wods.

Appel | ant agrees that under Wndomv. State, 656 So. 2d 432

(Fla. 1995), cited at page 9 of the state’s brief, it is the weight
rather than the nunber of circunstances that is critical in
proportionality review?

At page 9, the state says the judge “obviously assigned
significant weight” to the hei nousness circunstance. The sentenc-
i ng order, however, assigns no specific weight to the circunstance.

Al though, as the state notes, Maxwell v. State, 603 So. 2d 490,

494, n.4 (Fla. 1992) states that the heinousness and col dness
circunstances “are of the npst serious order”, the discussion there

concerned whether a Hitchcock error was harnl ess. Muxwel |l does not

2 Wndom was sentenced to death for three nurders. As to
one, there were two aggravators; as to the other two, there was one
-- the contenporaneous nurders. This Court determned that this
aggravation outweighed “the little weight given to the mtigating
factors set forth in the sentencing order.”

2



suggest that the hei nousness circunstance i s automatically of great
wei ght in proportionality analysis in every case.

As to the discussion at pages 9-11 of the state’s brief, this
murder is not anong the nost egregious that this Court has had to
consi der. Assum ng, arguendo, that the hei nousness factor applies,
this is not a case of prolonged torture, a |long contenplation of
death, nutilation, or a purposely cruel nethod of death. Hence,

the circunstance is not unusually weighty. Conpare the facts at

bar with those in, e.q., Cardona v. State, 641 So. 2d 361 (Fla.
1994) (circunstance had “overwhel mng and ... enornous wei ght” for
prol onged aggravated child abuse), Hoskins v. State, 702 So. 2d
202, 206-207 (Fla. 1997), Rolling v. State, 695 So. 2d 278 (Fl a.
1997), and Mendyk v. State, 545 So. 2d 846, 847-48 (Fla. 1989).

Further, it isirrelevant that the state argued for the col dness

ci rcunstance, state’s brief 10, since the trial court rejected it.
At page 11-17, the state disagrees with the judge s findings

of mtigation. The state hardly gives a nod to the mtigator (no
crimnal record) which he found nost significant, and i gnores that
he gave noderate weight to appellant’s enotional disturbance.
These two factors alone take this case out of the real min which
there is “little or nothing in mtigation” under Songer and Wods.
As to the judge’s giving “noderate weight” to cooperation with

the police, the state says: “this |label should not be taken too
literally.” State's brief, 12. Contrary to its argunent at page
8, it urges this Court to reweigh the mtigation. The state cannot
show that the judge failed to consider all the circunstances of the
arrest and statenments to the police. There is no basis for the

claimthat “the trial court truly deenmed Appellant’s ‘cooperation



i nconsequenti al 7. The state nerely disagrees with the judge’s
exercise of his discretion in determning the mtigator’ s weight.

Wt hout a cross-appeal, the state says at page 14 that it was
error to find that the nurder arose froma lover’s quarrel. Again,
the state may not replace the court’s judgnent with its owmn. It
ignores that the nurder occurred right after the two had consensual
sex, and there were substantial conflicts as to whether, if at all,
Carol yn ended the rel ationship. See point 9 below, concerning the
state’'s efforts to exclude testinony that the sexual relationship
was still ongoing on the week of Carolyn s death.

As to appellant’s being a good parent, the state says at page
15 that the judge “strained to find support for this mtigator.”3
The record does not show that the judge “strained” to find a
mtigator which is uncontradicted by the record. As to appellant’s
not giving his son's age, the testinony was that this was at the
April 1995 eval uation at which the doctor was only trying to decide
conpetency so that “the information wasn’t really pertinent to the
issues | was addressing.” T 1248. Appel l ant was “extrenely
depressed” at that tinme, T 1170, answering questions “sinplisti-
cally”, “essentially in a nonotone”, and “was not forthcomng in

terms of information, although he was responsive to the questions

that | asked.” T 1171. He “did not give ne a great deal of
information.” T 1248. Appellant told her “1 have one child. [|I’'m
not sure howold. He' s a boy.”, and she did not pursue the matter

“because it really wasn't pertinent in terns of the issues that |

was there to determne.” T 1249. Dr. Block-Garfield testified to

3 At page 64 of its brief, the state takes the opposite
position, stating: “In fact, the evidence supports the concl usion
t hat Appell ant was a mature responsi bl e adult who was a good f at her
to his son.”



a close relationship between appellant and his son. R 1211-12.
The state’s argunent that he was not a good parent because he
commtted nurder is inappropriate. Such an argunent woul d nean
that the circunstance coul d never apply to one convicted of nurder.

Cf. Nowtzke v. State, 572 So. 2d 1346, 1355 (Fla. 1990).

The state also faults the judge’'s finding that appellant is a
hard worker.* Again, the judge considered all the evidence and
resolved conflicts in it. He concluded, on the weight of the
testinony, that appellant is a diligent worker, skilled in
cabinetry. The contrary evidence to which the state points nerely
shows that during the tine before the nurder he was in a steep
depression. M chael Bl ackwood testified that wwthin a nonth of the
nmur der appellant’s house was a total ness, the door was unl ocked,
and appellant was curled in a ball in bed. T 1014. Although M.
Petty testified that appellant “was fired fromhis fornmer job he
had for 15 years”, he did not say whether this was for cause or for
reasons unrelated to appellant’s work performance. T 1007.
Further, this testinony was in the context of saying that appell ant
rebounded fromthis setback through self-enploynent. |d.

At page 17, the state contends that the judge “reluctantly”
gave sone weight to appellant’s low intelligence.® Needless to
say, the record does not support this contention.

Page 18 cites cases wth nore aggravation and |l ess mtigation

than the case at bar. Unlike the present case, they invol ve repeat

4 Again, the state’s brief takes an opposite stance at page
64: “Appel |l ant was not a drug user, graduated fromhi gh school, ran
hi s own business and was known by his friends as a hard worker.”

> Asto M. Petty's testinony that appellant was intelligent,
it isclear that this referred to his skill at cabinetry. T 1008.

5



violent offenders. 1In Ferrell v. State, 680 So. 2d 390, 391 (Fla.

1996), Ferrell had a prior nurder conviction, and the judge
“assigned little weight” to the mtigators. The prior nurder bore
“many of the earmarks of the present crine”. Li kew se, the

defendant in Duncan v. State, 619 So. 2d 279 (Fla. 1993) had a

prior nmurder conviction, and was also convicted of aggravated
assault on the victims daughter. Although the judge “consi dered”
fifteen mtigators, it apparently gave little weight to them

Conpare Ferrell and Duncan to Blair v. State, 406 So. 2d 1103 (Fl a.

1981) (sole mtigator was l|ack of significant history of prior
crimnal activity; death di sproportionate where defendant nurdered
wfe in order to conceal and prevent the reporting of sexual
battery upon a mnor female child). Beside the point are cases

with nore than one aggravator: Lenon v. State, 456 So. 2d 885

(Fla. 1984) (two aggravators, one mtigator; stabbing/strangul ation
of girlfriend where prior conviction was for assault withintent to
commt first-degree nurder for stabbing female victinm, King v.
State, 436 So. 2d 50 (Fla. 1983) (two aggravators, no mtigation;
shooting of live-in girlfriend where prior conviction was for

axe-sl aying of comon-law wife), and Harvard v. State, 414 So. 2d

1032 (Fla. 1982)(two aggravators, no nitigation;® shooting of
second ex-w fe where prior conviction was for aggravated assault in
simlar attack on first ex-wife and her sister).

Cardona invol ved one of the worst cases of child abuse ever

seen by this Court. The judge gave “overwhel m ng and ... enornous

6 Harvard's his death sentence was | ater set aside because
t he sentencer had not consi dered nonstatutory mtigation. Harvard
v. State, 486 So. 2d 537 (Fla. 1986). Lenon al so received post-
conviction relief. Lenon v. State, 498 So. 2d 923 (Fla. 1986).
There does not seemto be any subsequent history in King' s case.

6



wei ght” to the heinousness circunstance and little weight to the

mtigation. In Arango v. State, 411 So. 2d 172 (Fla. 1982) the

judge found only one mtigating circunstance, and it appears that
the nurder was related to drug-dealing. Arango was deci ded before
Songer and Hi t chcock, and appears that non-statutory mtigation was
not consi der ed.

The state’s reliance at page 20 on Pope v. State, 679 So. 2d

710 (Fla. 1996) is puzzling since it involved tw aggravators and
the nurder was conmtted for pecuniary gain rather than out of an
enotional setting. Wile the state says that the judge at bar
“found relatively inadequate mtigation”, his order does not
support that claim The state is trying to rewite the order to
fit theresult it seeks. It also cites cases with nore aggravation

and less mtigation than the one at bar: Pooler v. State, 704 So.

2d 1375 (Fla. 1997) (three aggravators), Cunm ngs-El v. State, 684

So. 2d 729 (Fla. 1996) (four aggravators, no mtigation), and
Spencer v. State, 691 So. 2d 1062 (Fla. 1996) (two aggravators).

The initial brief already discusses the cases at page 21 of
the state’s brief.

At page 22, the state says appel |l ant “repeatedly characterizes
this nmurder as a heated donestic confrontation”’ and then argues
that there is no per se donestic dispute exception to the death
penalty. Appellant clainms no per se exception. He argues that

where, as here, the nmurder has arisen froma tangled and difficult

" In fact, the word “donestic” occurs in appellant’s initial
brief only as follows: at pages 23 (quoting testinony that there
had been no prior donestic altercations between appellant and the
decedent), 30 (quoting from a case), 31 (sane), 33 (summarizing
facts in another case), 44 (quoting from a case regarding the
hei nousness ci rcunstance), 44 (distinguishing facts of anot her case
regardi ng the hei nousness circunstance).

7



enotional relationship, there is only one aggravating circunstance
and no prior violence by appellant, and there is substantial
mtigation, the death sentence is disproportionate.

The state m splaces reliance on Zakrzewski v. State, 717 So.

2d 488 (Fla. 1988). Zakrzewski killed his entire famly (his wife

and two children) pursuant to a well-thought-out plan. One of the
murders was al so especially heinous, atrocious or cruel. In its
proportionality discussion, this Court specifically distinguished

Kl okoc v. State, 589 So. 2d 219 (Fla. 1991) on the ground that in

Kl okoc there was only one aggravating circunstance, and relied on
Lenon because it involved nore than one aggravator. 717 So. 2d at
493-94. As to the state’s reliance on Spencer at page 22 of its
brief, appellant repeats that Spencer involved two aggravators and
the judge did not give significant weight to any of the mtigation.

Where the killing was an out-of-character, isolated incident
resulting from a tangled and difficult enotional relationship,
there is only one aggravating circunstance and no prior violence by
the defendant, and there is substantial mtigation, the death

penalty is disproportionate.



2. VWHETHER THE COURT ERRED | N REJECTI NG APPELLANT' S
ARGUVENT THAT THE STATE HAD FAILED TO ESTABLI SH THE
PREMEDI TATI ON ELEMENT.

Appel | ant does not dispute the state’s general recitation of

| aw at page 24 of its brief. He disagrees that DeAngelo v. State,

616 So. 2d 440 (Fla. 1993), cited at page 27, refutes his argunent.
DeAngel o made his wife take part as he readied to strangle Mary
Anne Price. He took his wife to Price’s room put socks over his
hands, told his wife to put a bl anket over Price’s face when he was

ready to strangle her, flexed his hands in preparation, but then

abandoned this “dry run”. A week later, he again put socks on his
hands, entered Price’s room and strangled her. Thi s evidence
utterly refuted his claimthat he nurdered her in a blind rage. In

fact, the evidence showed hei ghtened preneditation justifying use
of the cold, calculated and preneditated aggravator. |d. 442.

In Thomas v. State, 456 So. 2d 454, 455-56 (Fla. 1984), Thomas

said he killed Russell Bettis because Bettis had seen him kill
another man. This refuted his claimthat the Bettis nmurder was not
prenmedi tated. Thonmas uses a presunption that Thonas intended the
consequences of his actions. The presunption cane from Rhodes v.
State, 104 Fla. 520, 521, 140 So. 309 (1932) and Buford v. State,
403 So. 2d 943, 948 (Fla. 1981) which state: “If one person strikes

anot her across the neck with a sharp knife or razor, and thereby
inflicts a nortal wound, the very act of striking such person with
such weapon in such manner is sufficient to warrant a jury in
finding that the person striking the blowintended the result which
foll owed.”, Rhodes, and: “Wuere a person strikes another with a
deadl y weapon and inflicts a nortal wound, the very act of striking
such person with such weapon in such manner is sufficient to

warrant a jury in finding that the person striking the blow
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i ntended the result which followed.”, Buford. Thonas 456 So. 2d at

457. This presunption is of doubtful continuing validity: taken
literally, it would nean that the evidence is always sufficient to
show preneditation. The nere fact that soneone has kill ed anot her
person with a deadly weapon does not nean the nurder was prenedi-

tated. E.g. Kirkland v. State, 684 So. 2d 732, 734-35 (Fla. 1996)

(prenedi tation not proven where defendant beat victimw th cane and

stabbed him repeatedly); Coolen v. State, 696 So. 2d 738 (Fla

1997) (victim stabbed six tinmes in fight over beer case); and

Wlson v. State, 493 So. 2d 1019, 1023 (Fla. 1986) (preneditation

not proven; defendant stabbed cousin with scissors).
The state next cites cases in which, unlike at bar, the

evidence refuted the defense claim |In Holton v. State, 573 So. 2d

284 (Fla. 1990) Holton raped a woman and inserted a glass bottle
into her anus. After strangling her, he set the house on fire to
cover up the nurder. He denied any involvenent in the nurder

Thus, there was anple evidence that he commtted the nurder to
cover up his crimnal act, refuting his claim that he was not

involved. In Czubak v. State, 570 So. 2d 925 (Fla. 1990), Czubak

strangl ed a woman, stole nunerous itenms fromher home, and told a
friend that they did not have to worry about her any nore. Hi s
cl ai mwas that soneone else commtted the nurder. This Court held
that the evidence supported a finding of preneditation because the
victimwas strangl ed, and Czubak nade remarks that they no | onger
needed to worry about the woman, “together wth other evidence
surrounding the crime”. 1d. 927. Al though one cannot tell what
the “other evidence” was, it is clear that the defense theory which

the state had to neet was that another person conmtted the nurder.
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In Sochor v. State, 619 So. 2d 285 (Fla. 1993), Sochor

abducted a young woman to a renote |ocation and tried to rape her.
As she resisted, he began strangling her. H s brother, Gary,
“interrupted Sochor who stopped assaulting her | ong enough to turn,

| ook at Gary, and shout at himto get back in the truck. Sochor

then resuned the attack. Thus, he had a sufficient period of
reflection to contenplate the nature of his act. He could have
stopped his assault at that point but chose to continue.” 1d. 288-

89. At bar, there was no such abduction and no such interruption.

11 -



3. WHETHER THE COURT ERRED I N FI NDI NG THAT THE MJRDER
WAS ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL

Appel l ant does not dispute that, under cases cited by the
state at page 33, one may infer that strangul ation of a conscious
victimsatisfies HAC. But these cases do not create a per se rule.
An inference is not the sane as proof beyond a reasonabl e doubt.
Specul ati on cannot substitute for proof of HAC See Knight v.

State, 721 So. 2d 287, 298-99 (Fla. 1998). The judge "may not draw

"l ogical inferences' to support a finding of a particul ar aggravat -
ing circunstance when the State has not net its burden. dark v.
State, 443 So. 2d 973, 976 (Fla. 1983), cert. denied, 467 U S. 1210
(1984)." Robertson v. State, 611 So. 2d 1228 (Fla. 1993).

At bar, the state did not neet its burden. The record does
not show how | ong Ms. Thonmas- Tynes was consci ous, or even if she
was conscious at all. The judge’'s only specific factual finding in
its recitation of the facts on this circunstance was: “There were
signs that the victimstruggled for her life.” R 1582-83. He then
concluded, with no supported in the record: “During this entire
ordeal, the victi mwas consci ous and awar e of her inpendi ng death.”
Id. The record does not support this concl usion.

At page 35 of its brief, the state says: “Throughout this
ordeal Carolyn was conscious. (TVl 708).” Transcript page 708 has
no such testinony. At nost, the state’'s brief can point to several
smal | scratches on the neck “indicating that she tried to renove
the ligature fromher neck.” State’s brief, page 35. However, the
record does not show that this could be the only source of such
scratches. Lacking substantial conpetent evidence on this matter,

the state’'s case relies on inconclusive circunstanti al evi dence.
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At page 36, the state says: “In his brief, Appellant infers
that Dr. Price testified that Carolyn | ost consciousness after a
few seconds. (Initial brief, p. 42).” Examnation of the initial
brief shows that appellant’s argunent was that Dr. Price's
testi nony was inconcl usive.

At page 37, the state says the relationship was “nore akin to
a stal ker and his victim deserving no special pitying excuses for
Appellant’s actions.” It is hard to see where this argunent is
going or howit bears on the issue here presented. The record does
not show a stalking. It shows that the two had a | ong and troubl ed
rel ati onship, that on the day in question they had consensual sex.
Appel | ant does not claim“special pitying excuses”. H s argunment
is that this circunstances does not apply because the evidence is
uncl ear as to Ms. Thomas- Tynes’ consci ousness of inpending deat h.

The state’s reliance on Janes v. State, 695 So. 2d 1229 (Fl a.
1997) and Doyle v. State, 460 So. 2d 353 (Fla. 1984) is m spl aced:

the victins there were fully aware of what was happening to them
I n Janes, the defendant said that the child was awake and t hey nmade
eye contact as he strangled her. 1In Doyle, the defendant*”asked the
victimto help himget his truck out of the nud and he attacked
her, she fought back, and he then strangl ed her and had i ntercourse
with her on the carpet in the grass.” 460 So. 2d at 355. Likew se
in Hldwn v. State, 727 So. 2d 193, 196 (Fla. 1998), there was

“uncontroverted” evidence that it took “several m nutes” for the

victimto | ose consciousness. In Tonpkins v. State, 502 So. 2d 415

(Fla. 1986), before she was killed, the 15-year-old victim was
“struggling and hitting Tonpki ns who was on top of her attenpting
to renove her clothing”, and cried out for a witness to call the

police. 1d. 418. Tonpkins told a cellmate that he tried to force
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hi msel f on her and she kicked himin the groin. 1d. The record at
bar does not contain such direct evidence of a desperate struggle.

The weakness of the state’s argunent is apparent from the
final paragraph sunmarizing its position on this issue at page 39.
Wth appellant’s comments in brackets, it reads:

As di scussed above, this case invol ved several nethods of
strangulation. [This fact is irrelevant to the question
of whether she was conscious.] |In addition, the state
present ed evi dence that Carol yn struggled to free herself
from Appellant’s grip. [The state cites to no evidence
supporting this claim] It is also apparent from the
record that Carolyn was awake when Appel | ant entered her
apartnment. [This fact does not support the aggravator --
infact the record shows that the entry into the hone was
conpl etely consensual and that there was no fear associ -
ated wth it.] Not hi ng suggests that she did not see
Appellant comng. [It is hard to see what this neans,
al though this double-negative fact is hardly positive
proof supporting the aggravator.] |In other words, she
had foreknow edge of death and suffered extrene anxiety
t hroughout this lengthy ordeal. [This is a non-sequitur;
one cannot infer from M. Thomas-Tynes’ not seeing
appel l ant com ng that she had foreknow edge of death or
suffered extrene anxiety or that there was a |engthy
ordeal . ] Clearly, death under these circunstances is
hei nous, atrocious and cruel. Therefore, the trial court
properly found this aggravating factor and this Court
must affirm Appellant’s sentence of death.
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4. WHETHER THE COURT ERRED I N REFUSI NG TO CONSI DER THE
REPORTS OF DR BLOCK- GARFI ELD

The state argues for the first tinme on appeal that appell ant
failed to proffer the reports. Having made no such argunent bel ow,
it cannot now fault appellant. Cf. Baker v. Anerican Ceneral Life

& Accident Ins. Co., 686 So. 2d 731 (Fla. 1st DCA 1997) (" Appell ees

request us to uphold the di sm ssal based on argunents not addressed
by the trial court. W decline to do so. Wssal v. WH Payne,
682 So. 2d 678 (Fla. 1st DCA 1996).”). In Hayes v. State, 581 So.

2d 121, 124, n.8 (Fla. 1991), the defense nmade a hearsay objection
and the state argued that the hearsay was adm ssible under an
exception to the hearsay rule. The judge overruled the defense
obj ecti on. On the defendant’s appeal, the state, as appellee,
argued for the first tine that the statenent was adm ssi bl e because
it was not admtted to prove the matter asserted. This Court
di sapproved of this tactic, and noted:

In order to enable parties to properly and tinely debate
evidentiary rules at trial, toseek limtinginstructions
where appropriate, and to facilitate judicial review,
parti es are adnoni shed that when objecting or respondi ng
thereto, they should state their grounds with specificity
if the specific grounds are not apparent from the
context. See 8§ 90.104, Fla.Stat. (1987).

See also Chung v. State, 641 So. 2d 942, 946 (Fla. 5th DCA 1994)

(“Al t hough not necessary for our holding in this case, we also find
that by agreeing to the Allen charge and to the jury's further
del i beration, and al so by supplying a new verdict form the state
[ appel | ee] wai ved any objection.”), Cook v. State, 638 So. 2d 134
(Fla. 1st DCA 1994).

Section 90.104(1), Florida Statutes provides:

(1) A court may predicate error, set aside or reverse a
judgnent, or grant a new trial on the basis of admtted
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or excluded evidence when a substantial right of the
party is adversely affected and:

(b) Wen the ruling is one excluding evidence, the
substance of the evidence was made known to the court by
of fer of proof or was apparent fromthe context within
whi ch the questions were asked.

Thus there is no need for a proffer where the substance of the
evidence is apparent fromthe context. Pacifico v. State, 642 So.

2d 1178, 1185 (Fla. 1st DCA 1994) (quoting statute and concl udi ng:

“Al t hough a proffer was not nade, we concl ude the substance of the
statenments sought to be admtted was apparent fromthe context of
t he questions posed to appellant by his trial counsel.” Hansen v.
State, 585 So. 2d 1056, 1059, n.8 (Fla. 1st DCA 1991) states:

W have not overlooked the state's contention that
appel lant failed to proffer the excluded evidence. Wile
ordinarily an adversely affected party nust nmake a
proffer of excluded evidence, a proffer is unnecessary
wher e t he substance of the excluded testinony i s apparent
fromthe context within which it was offered. Reaves v.
State, 531 So. 2d 401 (Fla. 5th DCA 1988). Here, the
record is sufficient for us to rule on the propriety of
the trial court's exclusion of the testinony.

See also Simmons v. Baptist Hosp. of Mani, Inc., 454 So. 2d 681,
682 (Fla. 3d DCA 1984) (“The plaintiff strenuously objected to the

of f endi ng questions both on specific grounds and on grounds which
were apparent from the context in which they were nmade.”). Cf.

DeSantis v. Acevedo, 528 So. 2d 461, 462 (Fla. 3d DCA 1988) (citing

Si mons) .
This Court articulated the rule as follows in Seeba v. Bowen,

86 So. 2d 432, 434 (Fla. 1956):

. Appellants urge that inasnmuch as there was no
proffer of the testinony of M. Patterson, no error can
be shown by the refusal by the trial court to allow him
to testify. This court has said that where there is no
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proffer of excluded testinony and therefore no opportu-
nity presented to this court to determ ne whether the
testi nony was conpetent, material or relevant, no error
is shown. Atlantic Coast Line R Co. v. Shouse, 83 Fl a.
156, 91 So. 90. However, a proffer is unnecessary “where
the of fer woul d be a usel ess cerenony, or the evidence is
rejected as a class, or where the court indicates such
of fer would be unavailing. * * * or that the witness is
i nconpetent, * * *,”» 88 C.J.S., Trial, s 74, p. 180.

Accord O Shea v. O Shea, 585 So. 2d 405, 407 (Fla. 1st DCA 1991).

At bar, it is clear fromthe context that the reports detailed
Dr. Block-Grfield s exam nation of appellant and his background,
and findings as to mtigation. See the discussion at pages 41-42
of the state’'s brief. The judge rejected the evidence in toto as
a class, so that a proffer would be unavailing. 1In these circum
stances, the state cannot now make its puzzling claim that the
reports should have been proffered for the judge too review in
order to determ ne whether he would review them

At page 41, relying on Blanco v. State, 452 So. 2d 520, 523

(Fla. 1984), the state contends that the abuse of discretion
standard applies to decisions excluding evidence. |In Blanco, the
def endant sought to admt “specul ative and irrel evant” evidence in
support of a “far-fetched and unsupported” theory as to guilt. Id.
523. It did not involve the refusal to consider proposed mtiga-
tion. The sentencer does not have discretion to refuse to consider

mtigation. Hitchcock v. Dugger, 481 U S. 393 (1987).

The cases at page 42 of the state’s brief are al so beside the

point. In Miehlnman v. State, 503 So. 2d 310, 316 (Fla. 1987), the

def ense had already presented 15 character w tnesses so that the
court did not err in excluding additional character evidence.

Coronado v. State, 654 So. 2d 1267 (Fla. 2d DCA 1995) did not

i nvol ve exclusion of mtigating evidence. |In Mendoza v. State, 700
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So. 2d 670, 675 (Fla. 1997), the defense sought to introduce an
asyl um application prepared by an unknown person which the state
had no chance to rebut. At bar, the docunents were prepared by the
witness and the state had an opportunity to rebut or refute
anyt hi ng contai ned therein, and could have recalled the witness if
it thought it was necessary to do so. InGiffinv. State, 639 So.

2d 966, 970-71 (Fla. 1994), the author of a newspaper article

testified to appellant’s background and to the contents of the
article. The defense then unsuccessfully sought to introduce the
article itself into evidence. That case did not involve the
reports of an expert prepared as part of an evaluation of a
defendant in a capital case, as is the case at bar. Unli ke
newspaper articles, psychological reports are used by courts all
the tinme in determning mtigation in various contexts. E.qg.

Engle v. State, 438 So. 2d 803, 813 (Fla. 1983) (“a trial judge may

consider information, such as presentence and psychol ogical
reports, which were not considered by the jury during its sentenc-

ing deliberations. Swan v. State, 322 So. 2d 485 (Fla. 1975)").

See generally Barbera v. State, 505 So. 2d 413, 413 (Fla. 1987)

(approvi ng downward departure sentence on basis of psychol ogi cal

report), In re Norris, 581 So. 2d 578, 580 (Fla. 1991) (“Standing

in sharp contrast to the fourth-hand, hearsay accounts of a
destroyed phot ograph and t he unfounded specul ati on regardi ng Judge
Norris' personal life are the array of factual accounts, psychol og-
ical reports, and testinonials that establish a very strong case

for mtigation.”), Darden v. State, 475 So. 2d 217 (Fla. 1985) (no

error in considering psychol ogical reports at capital sentencing).
It appears that the reports at bar contained nearly verbatim

notes of the expert’s discussions with appellant (see, for exanpl e,
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transcript page 1187) which would be especially helpful to the
court in determ ning and weighing mtigation.

Although the state says at pages 43-44 that the judge
considered all mtigation, the record shows that, by refusing to
consider the expert’s reports, he did not consider all mtigation
proposed by the defense, as required by the Constitution. The
state has made no showing that this constitutional error was
harm ess beyond a reasonabl e doubt. This Court should reverse the

sent ence.

19 -



5. WHETHER THE COURT ERRED | N ALLOWN NG TESTI MONY ABQUT
APPELLANT’ S CONVERSATI ON W TH M5. THOVAS- TYNES.

Appellant relies on his initial brief.
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6. WHETHER THE COURT ERRED | N REJECTI NG THE STATUTORY
M Tl GATOR OF EXTREME DI STURBANCE ON THE BASIS OF DR

BLOCK- GARFI ELD S TESTI MONY, WH CH USED THE VWRONG STANDARD
FOR THE Cl RCUMSTANCE

The state’'s brief msunderstands appellant’s argunent.
Appel  ant argues that, while the trial court has discretion in
deci di ng sentencing ci rcunstances, it is not bound by the testinony
of a witness who uses the wong |l egal definition of a circunstance.
There is constitutional error if a court indirectly relies on an

ill-defined circunstance. See Espinosa v. Florida, 505 U S. 1079

(1992) (by relying on jury penalty verdict, court relied on
incorrect definition of aggravator used by jury). Lack of expert
testinony that appell ant was “extrenely” di sturbed does not di spose

of this issue. Stewart v. State, 558 So. 2d 416, 420 (Fla. 1990).

Hence, Provenzano v. State, 497 So. 2d 1177 (Fla. 1986)

Foster v. State, 679 So. 2d 747 (Fla. 1996), and Wiornos v. State,

644 So. 2d 1000 (Fla. 1994), cited at pages 54-55 of the state’s
brief, are inapt. There is no doubt that a judge has discretion if
he uses the right |egal standard. Here, however, the sentencing
order does not show that the judge used the right standard. I n
fact, he apparently relied on the wtness’s incorrect standard.

At pages 55-56, the state says that appellant has cited no
authority for the correct definition of the circunstance. |In fact,
his initial brief cites Wight v. State, 688 So. 2d 298, 301 (Fl a.
1996), and State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973) at page 53

of his initial brief on this point.?
Finally, the state m sunderstands appellant’s reliance on

Stewart. Appellant cited Stewart to showthat the sentencer is not

8 (Oddly, the state’'s brief then cites State v. D xon and
Wight for the sane proposition as in appellant’s initial brief.
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bound by expert testinony in deciding to find the circunstance. He
did not cite it for the notion that the trial judge nust find it.

What a trial judge is conpelled to do is to apply the correct
standard to the evidence. A court cannot exercise discretionif it

uses a wrong standard. Ferquson v. State, 417 So. 2d 639, 645

(Fla. 1982) (reversing where judge “m sconcei ved the standard to be
applied in assessing the existence of [nmental] mtigating fac-

tors”); Canakaris v. Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980)

(“appellate courts nust recognize the distinction between an
incorrect application of an existing rule of |aw and an abuse of
discretion”). Failure to consider mtigation through application

of an erroneous |egal standard viol ates the ei ghth anendnent.
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7. WHETHER THE COURT ERRED IN FAILING TO MAKE THE
| NI TIAL  DETERM NATION  THAT THE SINGLE AGGRAVATI NG
Cl RCUMSTANCE WAS SUFFI CI ENT TO JUSTI FY THE DEATH PENALTY.

Wt hout disputing appellant’s | egal position, the state says
the judge made the required finding in a part of his order in which
he rejected an argunent that the death penalty is di sproportionate
for a donmestic nurder. Review of the quoted part of the order
shows that the court was concerned only with rejecting appellant’s
per se rule that he could not be sentenced to death. This is far
froma qualitative decision that the aggravator at bar, standing
alone, justified the death penalty wunder section 921.141(3),
Fl ori da Statues.

The judge framed the issue he was deciding as foll ows:

Does Florida prohibit the death penalty in all -- and |
enphasis [sic] “all” -- cases involving a donestic or
prior relationship killing where the only aggravator

found is heinous, atrocious, or cruel? Since this
guestion has not been specifically addressed in any case
decided in Florida, this Court found no such prohibition
to exist.

R 1587-89. Thus, he was concerned only with a narrow |ega
guestion -- whether there was a | egal bar to the death penalty. He
did not decide whether, wunder the circunstances at bar, the
aggravator justified the death penalty. This Court shoul d reverse

t he death sentence.
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8. VWHETHER THE COURT ERRED IN FAILING TO CONSI DER
APPELLANT’ S AGE | N M TI GATI ON.

As the state’'s cases at page 63 show, the defense has the
burden of putting on evidence and identifying proposed non-
statutory mtigators. Statutory circunstances, on the other hand,
nmust be considered by the sentencer. Section 921.141(3) provides
that the judge is to i npose sentence after “weighing the aggravat -
ing and mtigating circunstances”. The state would rewite the
statute to say: “weighing the aggravating and proposed mtigating
circunstances”. This rewite breaches the statutory and constitu-

tional requirenment of strictly construing the statute favorably to

the defendant. Trotter v. State, 576 So. 2d 691, 694 (Fla. 1990);
8§ 775.021(1), Fla. Stat.; Dunn v. United States, 442 U. S. 100, 112
(1979), Bifulco v. United States, 447 U S. 381 (1980).

VWiile it is proper to consider age in the light of immaturity,

senility, Mahn v. State, 714 So. 2d 391, 400 (Fla. 1998), or |ow

enotional age, Scull v. State, 533 So. 2d 1137 (Fla. 1998) these

are not the only factors to weigh. As the state notes at pages 64-
65, there was anple mtigation (appellant is not a drug user,
graduated from hi gh school, ran his own business, is a hard worKker
and a good father) which can and shoul d be used in considering this
mtigator. The state’s position seens to be that not being a drug
user is a bad thing, or that a poor work record is praiseworthy.
It offers no support for this position. In fact, such positive
characteristics are very strong mtigators, indicating a very |ow

l'i kel i hood of recidivismand good adjustnent to society.
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9. WHETHER THE COURT ERRED | N REFUSI NG TO PERM T HEARSAY
TESTI MONY AT SENTENCI NG

As in Point 1, the state argues for the first tine on appeal
that appellant failed to proffer evidence. Havi ng nmade no such
argunent below, it cannot now fault appellant. Baker, Hayes,

Chung, Cook, § 90.104(1), Fla. Stat., Pacifico, Hansen, Reaves,

Si nmons, Seeba, O Shea.

At bar, the nature of the evidence is clear fromthe context:
Q You spoke to [Carolyn] Wednesday before her death?

A Yes, | did.

Q D d you speak about Lynford?

A. | asked her how Lyn was doi ng and was he there, which

was around 9 o' clock in the norning because | occasion-

ally call her from work.

MR LCE: | object. Been a |ot of hearsay. Prelimnary
is find. It’s just continuing. Objection to that.

THE COURT: Sust ai ned.

Q (By M. Ulmn) you can't tell nme what Carol yn sai d.
You can tell me what you said.

A | said | called her occasionally fromwork | spoke to
her Wednesday, January, which would have been the 4th,
1995.

Q Wiat was the subject of the conversation?

A | called her because | normally called Carolyn we
were friends. | would just call her to say how was she
doi ng and sonetines she would call ne. So | called her
Wednesday from work because | specifically renmenber it
was Wednesday and asked her how she was doing. She said
fine.

MR, LCE: (bjection.

Q (By M. Ulman) You can’t tell nme what she said?
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A I'msorry. GCkay. | asked her, called her fromwork

and talk to her.

Q As aresult of that conversation that you had with

Ms. Thomas, did you do anyt hing?

You got a reply?

> O >

Yes.

Q D d you do anything? Did you run over to t
go to Lynford?

When | spoke to her, | asked her how Lyn was doi ng?

he shop,

A. No, | didn't go over to the shop because | was at
work. But | -- | asked her how Lyn was doing. | can't
say what she said

T 1066-67.
Q ... Wrethey living together at sone point in tinme?
A. Not to ny knowl edge. | know Carol yn woul d occasi on-
ally spend the night at Lynford s house.
Q How do you know that?
A.  How do | know?
Q Yes?
A. Because she, whenever she would do ny hair, we would

talk; and she told ne.
MR. LCE: (bjection. Hearsay.
T 1069.

The above shows that the testinony was that, contrary to the

state’'s position below and on appeal, Carolyn and appell ant kept

havi ng sexual relations after the supposed breakup
fall, and that she would sonetinmes spend the night

Such evidence refutes the position, at page 14 of

t he previous
at his hone.

the state’'s

brief, that the rel ationship had ended nont hs before the nurder.
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At page 68, the state relies on Lawmence v. State, 691 So. 2d

1068 (Fla. 1997). At Lawence' s resentencing, the judge let the
state use a transcript of a witness's testinony fromthe origina
trial. This Court found that the trial court erred in finding the
W t ness was unavail able, but ruled that the evidence “was hearsay
only if Lawrence was not given a fair opportunity to rebut the
testinmony.” 1d. 1073. It ruled that, since Lawence had cross-
exam ned the witness at the original trial he had an opportunity to
rebut the testinony by introducing the cross-examnation into
evi dence. This Court also noted that he presented no other
rebuttal. Hence, this Court held that there was no prejudice
because he had had an opportunity to rebut the hearsay.

At bar, it was appellant who |ost the opportunity to rebut
hearsay: his proposed testinony would rebut the state s hearsay
that Ms. Thomas- Tynes had ended the relationship in the fall. The

state obviously could and already did rebut this evidence by

presenting its hearsay version of the timng of the breakup.
Hence, excluding the evidence at bar was error under Law ence.

Rhodes v. State, 547 So. 2d 1201 (Fla. 1989), appeal after

remand 638 So. 2d 920 (Fla. 1994), refutes the state’s position.
There, the state was allowed to introduce into evidence an
officer’s testinony to a wtness's account of a prior violent
felony conmtted by Rhodes. This Court held this hearsay adm ssi -
bl e because Rhodes could cross-examne the officer about the
incident. 547 So. 2d at 1204, 638 So. 2d at 925. At bar, the
state could cross-exam ne Ms. Sal non.

Hitchcock v. State, 578 So. 2d 685 (Fla. 1990) is beside the

point. There, the defense sought to present hearsay from several

| ong-dead out-of-state w tnesses about events in the defendant’s
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past. The state had no way to rebut this testinony. At bar, of
course, the state had the testinony of M. Thomas-Tynes’ famly
menbers to chall enge the defense testinony.

Exclusion of the testinony left the jury with the fal se belief
that nothing rebutted the claimthat the relationship ended | ong
before the nurder. It was unfair for the state to claimthat the
relati onship ended nonths before, and then bar evidence that it
conti nued through the week of the nurder.

The state’s reliance, at page 69, on Mendoza v. State, 700 So.

2d 670 (Fla. 1997) is also msplaced. There, the state could not
rebut the hearsay since, at the state's brief concedes, it was
uncl ear as to who the declarant was. The state could hardly rebut
the statenents of an unknown person about events in Mendoza s
di stant past in another country.

At pages 69-70, the state argues for the first tinme on appeal
that the evidence was cunul ative to appellant’s statenents to Dr.
Bl ock-Garfield about his relationship wwth Ms. Thomas- Tynes. The
state overlooks that the jury never heard Dr. Block-Garfield s
testinony. Hence, the proposed testinony was not cumrul ative in the
jury sentencing proceeding. Its exclusion was prejudicial as to
the penalty verdict on which the judge relied. Further, since the
proposed evidence did not cone from appellant and, in fact, cane
from a friend of the deceased, it was nuch less subject to
i npeachnment . See Dukes v. State, 442 So. 2d 316 (Fla. 2d DCA
1983); Livigni v. State, 725 So. 2d 1150, 1151 (Fla. 2d DCA 1998).

The state’s brief concludes with a one-paragraph make-wei ght
claimof lack of prejudice. It clainms that the error was harnl ess
because the judge found that the nurder was borne out of a prior

rel ati onship, fueled by passion. This argunent does not take into
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account the effect of the exclusion of the evidence on the jury’'s
penalty verdict. Needless to say, error in the jury phase infects

the final sentencing decision. Espinosa v. Florida, 505 U S. 1079
(1992).

Since the state nakes no other claim of |ack of prejudice,
much less that this constitutional error was harm ess beyond a

reasonabl e doubt, this Court should reverse for resentencing.
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CONCLUSI ON

This Court should vacate the judgnent and sentence and renmand

with such instructions as the Court deens appropriate.

Respectful ly submtted,

Rl CHARD L. JORANDBY
Publ i ¢ Def ender

Gary Cal dwel |

Assi stant Public Def ender

15th Judicial Crcuit of Florida
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