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REFERENCES TO RECORD

References to the record on appeal are cited by vol une/ page
nunber. The Suppl enental volune is designated by S/ page nunber.
The first six volunes contain the pleadings, court docunents and
hearings. The trial is contained in Volunmes 7 through 22. The
sentenci ng and ot her hearings are in Volune 23. The Mtion for New
Trial hearing is contained in Volunes 24 and 25. Fol |l ow ng Vol une
25 are six volunes of exhibits. The supplenental volunme contains

vari ous notions and heari ngs.

ORDER OF | SSUES

The issues in this brief are in approxi mate chronol ogica
order. Thus, the order of the issues does not reflect undersigned

counsel's opinion as to their nerits.



STATEMENT OF THE CASE

On Decenber 13, 1995, a Hillsborough County grand jury in-
di cted the Appel l ant, GLEN EDWARD ROGERS, for first-degree nurder,
arnmed robbery, and auto theft. Specifically, Rogers was charged
with the Novenber 5, 1995, nurder of Tina Marie Cribbs, and the
theft of her purse and/or car keys and/or jewelry, and also wth
the theft of her car. (1/32-34) Rogers was taken into custody on
Novenber 13, 1995, near Richnond, Kentucky, and was extradited to
Florida on May 1, 1996. (1/35, 80; 12/1226-1339)

Rogers was tried by jury fromApril 28 through May 9, 1997,
Crcuit Court Judge Diana M Allen, presiding. He was found guilty,
as charged. (2/397-98; 23/2929) Follow ng penalty phase, the jury
recommended death. (3/411) Rogers filed a Mdtion for New Tri al
based on newy discovered wtness. (8/448-50) Hearings on the
nmoti on were held June 13, 1997, and all day on June 20, 1997. The
j udge denied the notion. (23/2887-2905; 24/1-145; 25/146-248)

The judge sentenced Rogers to death July 11, 1997. (23/2936)
She filed her Sentencing Order the sane date. (3/488-493) Rogers
filed a notice of appeal on August 8, 1997. (3/498) The Public
Def ender of the Tenth Judicial Crcuit was appointed.

STATEMENT OF THE FACTS

Ml dred Kelly, desk clerk at the Tanpa 8 notel, recalled that,
on Novenber 4, 1995, den Rogers arrived in a cab. Rogers regis-
tered and paid for two nights, using his real nanme and driver's
license. He was given Room 119. (12/1218-35)

1



On Sunday, Novenber 5, 1995, the victims nother, Mary Di cke,
pl anned to neet her daughter at Showt own Restaurant and Lounge in
G bsonton, near Tanpa. (11/1113) Barnmaid Lynn Jones testified
t hat, on Sunday, about 11:00 a.m, a man, whomshe | earned was d en
Rogers, cane in and sat at the bar. He was clean-cut and well -
grooned.! She immediately noticed his brilliant blue eyes. He
wore jean shorts and a button-down shirt. (11/1155-58, 1168)

An hour or two later, Ruthie Negrete, Jeannie Fuller, G ndy
Torguson and Tina Cribbs came in and sat at a table.? (11/1160-63)
They tal ked about Rogers' nice "butt"” in his tight shorts. They
danced and flirted with Rogers who bought two rounds of drinks.
(11/1184-92) After an hour or two, only Tina Cribbs renmined.?
Tina joined Rogers at the bar. Cindy returned and joined them at
the bar. Rogers told Cndy he did not go after married wonen.
Tina offered Gen a ride. Before leaving, Tina told G ndy she

woul d gi ve her "the details" tonorrow. (11/1199, 1208-10) Tina told

1" The cab driver who drove Rogers from Tanpa 8 to the Show
town Bar recalled that Rogers was unkenpt and snelled |ike stale
beer. He |ooked as though he had been drinking all night and had
stopped and started again. The cab driver did not believe Rogers
was sober or clean. (22/679-80)

2 Cindy Torguson testified that Tina did not have her purse
with her at the bar. |In fact, Tina twice |left the bar to go to
her car to get noney. Cindy said Tina always left her "stuff"
| ocked in her car. (11/1207-08)

8 Cindy Torguson said that when Tina indicated that she
mght like to go out with Rogers, the rest of themleft.
(11/ 1155, 1204)



Jones her nother would be there in fifteen to twenty m nutes, and
to tell her she would be back. (11/1163-64).

Wien Tina's nother arrived at the bar, Tina was not there.
Wien Tina did not appear, she spoke with Lynn Jones and | earned
Tina had left. She called Tina on her beeper a nunber of tines,
but never received a return call.* She went hone and repeatedly
called Tina's beeper. (11/1113-16, 1120-25) Eventually, soneone
saw on television that a wonan's body was found in a notel room
Ms. Dicke identified her daughter's body. (11/1116-17)

Ms. Dicke lived in a nobile hone in G bsonton. Tina, age 34,
lived three trailers fromher wth her two sons. Tina worked as a
housekeeper at Ramada I nn and as a cook at the Bahi a Beach Days I nn
and Steak 'n Shake. She owned a white Ford Festiva, bought by her
nmot her. She carried a patchwork purse and wallet, and wore a sap-
phire and dianmond ring, a Mdther's Day ring, and a heart-shaped
watch -- all gifts fromher nother who had identical itens. After
Tina's death, her nother did not find the jewelry. (11/1104-19)

Chenden Patel, who |ived and worked at the Tanpa 8, talked to
A en Rogers when he canme to the office to pay for an additiona
night. Rogers said he was not sure whether he was going to stay
Monday ni ght. (12/1236-43, 1251-52) The next norning, about 9: 00,

Ms. Patel saw Rogers leave in a white car. (12/1244-46)

“* Ms. Dicke testified that she bought Tina the pager. Tina
woul d al ways return her calls right away. (11/1110)

3



Erica Charlton, the naid at Tanpa 8, went into Room 119 on
Sunday, but just gave Rogers clean towels. (11/1135, 1138) On
Monday, she did not provide room service because he had a "Do Not
Di sturb" sign on the door. On Tuesday, Novenber 7th, she went in
the room between 10: 30 and 11: 00 a. m because Rogers was schedul ed
to check out that day. When she went in the bathroom she saw
pants, "tennies," and a bloody towel on the floor. She could see
a body in the tub. She ran out scream ng. (11/1132-1135)

Hi | | sborough County Deputy Donald Mdrris was in the vicinity
of the Tanpa 8, hoping to find a stolen car. The cleaning | ady ran
up to his car in afrantic state. She told himthere was a body in
the bathtub of one of the roons. Morris went to investigate, and
saw t he deceased. He radi oed other nenbers on his squad. They
checked the room secured the area; and called Tanpa Police, who
t ook over the investigation. (11/1133-34, 1142-46, 1150)

When Crime Scene Techni ci an Joan Mcl | wai ne arrived, the victim
was in the bathtub with her beeper and sone change at her feet.
She wore a T-shirt, underwear and socks. (12/1277-82) Detective
Pozzouli assisted Mcllwaine in dusting for fingerprints. (14/1471)
They recovered a gold necklace with a clear stone and a gold chain
with a nmedal, fromthe sink. (12/1290-98)

Randy Bell and Julia Massucci were the co-lead detectives.
Bel | coll ected, anong ot her things, a condombox in the parking | ot

in front of Room119. He sent evidence to the FDLE, Tanpa, and the



FBI. (17/ 1994-97, 2013, 2018) They recovered a bl ack Shye watch
in the tub, under the victim (17/2014, 2016)

Wayne Robert Sanpson, a distributor of Shye watches, identi-
fied the watch found under the victimas a sports or diving watch.
At least a mllion of the watches were distributed each year, over
the past five years. He bought them for about $2.50 each. Sone
conpani es gave them away as pronotional itens. (17/2025-28)

Carol yn Wngate, of Jackson, M ssissippi, nmet Rogers through
her daughter who lived with him for several weeks. (14/1461-63)
When the prosecutor showed Ms. Wngate the watch found in the tub
and asked her if she recognized it, she said "yes," then "no."
(14/ 1465-66) The judge sent the jury out and held that the State
coul d not show the w tness a photograph, but only the watch itself.
After a suggestion fromthe prosecutor as to why she m ght not have
recognized it, the witness identified the watch. (14/1470)

Medi cal Exam ner Daniel Schultz perfornmed his internship in
pat hol ogy with the Hill sborough County Medi cal Exam ner's office.
(16/ 1881, 1944) \Wen he arrived at the scene, Ms. Cribbs was on
her back in the tub with her shirt pulled up slightly and was
wearing her panties. Her hair was danp. (16/1900) Schul tz
observed that Cribbs' wounds corresponded to cuts in her clothing;
t hus, she was wearing the panties, jeans and shirt when stabbed.
Lividity and rigor nortis were fixed. (16/1897-17/1946)

In the better lighting of the nedical exam ner's office, Dr.

Schultz noticed Cribbs had sonme slipping skin on her back and | eft



leg -- an early indication of deconposition. He took hair and
fingernail sanples, and exam ned her for sexual battery, using a
rape kit. (16/1904-05, 1955-56) Dr. Schultz conducted the actua
autopsy the followng day. Full livity still existed but the rigor
nmortis was starting to fade. (16/1955-56) Ms. Cribbs had several
brui ses and abrasi ons, and a shall ow wound on her left arm which
Schultz believed was a defensive wound. (16/1906-13) One of the
two stab wounds was to Cribbs' torso or chest. It cut through
| arge pul nonary arteries and veins, and neasured ei ght-and-a-half
i nches deep. The wound was L-shaped, which indicated either that
(1) the knife was twi sted on the way out or (2) the victimnoved.
(16/1913-15) The wound was not instantly fatal. 16/1915-18)

The other stab wound entered the |left buttock and continued
into the abdonen and intestines. The wound neasured ni ne-and- a-
hal f inches deep. It was also an L-shaped wound. Dr. Schultz
believed this wound contributed to the victims death by bl eedi ng
into the abdonen. He could not say which wound was inflicted
first, or the position of the victimand attacker. (16/1919-23)

The t oxol ogy report showed Cri bbs bl ood al cohol was . 14 grans,
which is .11 or .12 blood alcohol. Dr. Schultz believed sone of
the al cohol was already netabolized. She tested positive for
cannabi noi ds which are found in marijuana. (16/1958)

In Schultz's opinion, when she was found, Cribbs could have

been dead fromslightly nore than a day to a maxi numof three days.



He opi ned that she woul d have |ived about twenty to thirty m nutes
or nore, after her wounds were inflicted. (16/1924-30)

The defense called Dr. John Feegel, a forensic pathol ogi st,
practicing attorney, consulting nedical exam ner and professor of
Forensic Science in Crimnology. (18/2134-41) Feegal explai ned how
to determne tinme of death. The early signs are rigor nortis (the
stiffening of the body),® algor nortis (cooling of the body) and
livor nortis (settling of the body). Livor nortis starts imedi-
ately and is fixed after six or eight hours unless the body is
moved. (18/2145) The body is usually stiff about twelve hours.
The stiffening | asts about twelve hours before it begins to pass
away permanently.® Body cooling varies dependi ng on environnental
conditions. After 24 hours, deconposition begins. (18/ 2143-48)

Cribbs' body was in full rigor when found, suggesting twelve
hours had passed. The slippage Dr. Schultz observed at 3:00 p.m
suggested a second twelve hours had passed. This led himto be-
l[ieve the victim died nore than 24 hours before she was found.
(18/2150) Forty-eight hours was unlikely. (21/2155, 2185-86) His
opi ni on, based on the small anmount of blood in her |ungs, was that
the butt wound cane first, and opened an artery whi ch bl ed out down
the drain. (18/2153-54) If she bled out rapidly from the butt
wound, she woul d have been consci ous no nore than several m nutes.

O her than that, he could nake no estimates. Because she was

5 Thus cones the term"It's a stiff." (18\2143)
6 This is called the "Rule of Twelves." (18/2143)
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drunk, she would have had a nore rapid blood | oss and woul d have
| ost consci ousness sooner. (18/2158-59, 2170) Cribbs did not |ive
| ong after the |Iung wound, but after the butt wound, he could not
say. The best he could say was he did not know (18/2177)

The State called Mchael Pitts, John Masl ar and Ernest Bruton,
who worked for "Respect” and the "Association for Retarded Citi-
zens," agencies which contracted with the State of Florida to
provi de services at rest stops. Pitts, age 44, worked from 9:00
a.m until 2:00 p.m, at a rest area on | -4 between Tal | ahassee and
Lake GCity. (12/1399, 1402) On Novenber 6, 1995 Pitts found a purse
or wallet in a dunpster, which was bel onged to Cribbs. (17/2070-71)
He gave it to Maslar who gave it to Bruton, who were his superiors.
(12/1391-97) Al three witnesses told Det. Aubrey Black, Tanpa
Police, within several weeks of the hom cide, that Pitts found the
wal | et between 9:00 and 10:30 in the norning. (17/2064-68)

At trial, Pitts and Bruton changed their stories, testifying
Pitts found the wallet after lunch. (12/1408-09; 13/1432-38) John
Masl ar mai ntai ned he saw Pitts find the wallet at 10:30 a.m, when
he first pulled up to the rest stop. (17/2035-40) The tinme the
wal | et was found was cruci al because, if Rogers |left Tanpa at 9: 00,
he coul d not have been at the rest area nmuch earlier than 1:00.

Det. Robert Stephens, Kentucky State Police, was notified that
G en Rogers was in the area, on Novenber 13. (12/1326-27) He saw
Rogers drive by in a white Ford Festiva and foll owed i n an unmar ked

car, requesting back-up. An lIrvine officer pulled in behind himin



a mar ked police and i mredi ately turned on his blue Iight and siren.
When Rogers pul | ed over, Stephens pulled in behind him Rogers then
sped off, and the officers followed. (12/1330-32, 1350)

Rogers, who was drinking a beer, threw tw beer cans out the
w ndow. (12/1334-35, 1346) He went through a road block where
O ficer Robinson shot at his vehicle, but mssed. (12/1336-38,
1375-76) Wen Sgt. Barnes caught up with Stephens, they forced him
off the road. (12/1339) He offered no resistance. They renoved
Rogers' seat belt and pulled himfromthe car, handcuffed hi mand
took himto the state police post. (12/1340, 1354, 1378)

Det ecti ve Nol an Benton, Kentucky State Police, renoved itens
fromthe vehicle, noted their |ocation, and packaged them He took
nmost of the itens to the Kentucky State Police |ab the next day,
along wth the car. (13/1480-83, 1490, 1507-10) Anong other itens,
he found a key to Room 119, a duffel bag and suitcase. He did not
find a purse, jewelry, watch, nor any weapons. (13/1493-94, 1513)

Fl oyd Mcl nt osh, Kentucky State Police, interviewed Rogers con-
cerning his know edge of the Florida nmurder. (14/1639-40) He read
Rogers his rights one hour and ten minutes after his capture, at
which tinme he signed a form agreeing to talk with them He was
pl easant and cooperative. (14/1639-41) He told MclIntosh that a
girl in Florida | oaned himthe car. He net the girl in a bar and
she gave hima ride; they went to a notel where he dropped her off
and | eft to get a 12-pack of beer and cigarettes. He never return-

ed to the notel. The girl was alive when he left Tanpa. (14/1643-



38, 1650) Rogers learned the girl was dead and he was a suspect on
the news. Thus, he changed the car tag. (14/1645, 1647)

Robert Fram FBI, anal yzed the trace hair and fiber. (14/1653)
Al'l but one of the hairs were consistent wwth Cribbs' hair. The
other hair was dissimlar that of Cribbs and Rogers. (14/1655-57)
Framfound no fibers in the debris fromCribbs' nail clippings that
were m croscopically the sanme as those fromRogers' effects. Fibers
froma watch were inconsistent wwth Rogers' fibers. (14/1663-65)

Doug Gaul, crime lab analyst with FDLE s | atent fingerprint
section in Tanpa, was unable to find any prints on the wallet, but
found two of Rogers' fingerprints on a U Save receipt inside the
wal l et. (14/1679-82) Gaul analyzed prints lifted fromRoom 119 of
the Tanpa 8 notel. Three prints fromthe tel ephone book were those
of Aen Rogers. He found no prints fromthe victim (14/1689-94)
He could not identify nine prints. (14/1700)

Forensi c serol ogi st Ted Yeshion, FDLE, exam ned the contents
of the sexual assault kit and found no evi dence of senen.’ (14/170-
79) Joseph Errera, forensic serologist with the FBI at Quanti co,
screened the jean shorts and found three areas that tested positive
for blood. He could not determ ne howlong the stains were on the
shorts or whose they were. Areas of the FSU and the World Island

shirts tested positive for blood. (15/1764-65, 1770-73, 1782)

” This does not nean that no consensual sexual intercourse
t ook place. For exanple, a condom nay have been used. (14/1717)
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Frank Baechetel, biol ogi cal forensic exam ner for the DNA unit
of the FBI, could not exclude Cribbs as a contributor to the DNA in
her fingernail clippings, but excluded Rogers. Baechetel's testing
indicated DNA froma femal e and a mal e other than Rogers. The DNA
was different on each hand. As to the jean short stains, he could
not exclude Cribbs or Rogers. The stains were mxed; thus nore
t han one person contributed DNA. (15/1817-18; 16/ 1866-68)

Baechetel admtted that, by rearrangi ng the conmbi nati on of DNA
factors, it was possible to find other patterns. He explained that
each person inherits two factors -- one from the nother and one
fromthe father. Thus, factors in a m xed sanpl e may be rearranged
to formother conbinations. Accordingly, people with other genetic
ties could be woven into the typing results. (15/1822-23)

Ms. Cribbs was excluded as a potential contributor to all DNA
sanpl es on the FSU and the World Island shirts; Rogers was incl uded
as to both. (16/1856) M xed DNA on the inside of the watch did not
excl ude Cri bbs or Rogers. (16/1858-62) Unlike fingerprinting, DNA
typing cannot identify an individual to the exclusion of all
others. (16/1841-46) Baechetel said Cribbs had a fairly uncommon
allele, or DNA factor. Only one in 9.3 mllion of the Caucasian
data base had it. He found it in one sanple fromthe jean shorts
and did not look for it in the other. (16/1869-72)

Dr. Von Acton, professor at the University of Bi rm ngham and
an expert in DNA anal ysis, agreed the stains were m xed and there

was no way totell if the contributors exceeded two. (18/2190-2201)
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A m xed sanpl e may cont ai n degraded bl ood, different quantities, or
have been exposed to environnental insult. Thus, you are not as
likely to get a true result as wth a single sanple. Neither G en
Rogers nor Tina Cribbs could be excluded as a contributor to the
m xed sanples on the jean shorts. Both Cribbs and Rogers had one
of the alleles, making a three allele profile. Oher individuals
w thout the Cribbs' or Rogers' DNA types could have produced the
sanme conbi ned DNA profile. (18/2203-07)

DNA can be obtained fromfluids such as bl ood, saliva, spinal
and vagi nal and ot her secretions, tears, sweat, and other biol ogi-
cal fluid with DNA cells in it, and can be used to create a DNA
profile. Von Acton agreed wth Errera that bl ood was one of the
bi ol ogical fluids in the m xed sanpl e, but did not know whet her the
ot her biological fluids were blood. There was no way to determ ne
whet her Rogers or Cribbs contributed the bl ood. (18/2208-10)

Dr. Martin Shapiro, psychol ogy professor at Enory University,
Atlanta, was received as an expert in population data bases, as
utilized in DNA analysis. He was provided with the reports of Drs.
Baechetel and Von Acton. He noted that, if one allele in a sanple
is AB, and anot her possible contributor is AB, the other contri bu-
tor(s) could be anybody because the only possibilities are A, B, or
AB. Thus, others besides Cribbs could have contributed to the
m xed sanple on the jeans. (18/2220-25) Although the DNA profile
of a Caucasian with Cribbs' profile was one in 9.3 mllion, nore

than one contributor's DNA could conbine with Rogers' profile to
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produce the DNA profile. As to five of the seven loci, Rogers
coul d have contributed the entire mx. The other person could be
anybody. The remaining two | oci had | ower probabilities, and could
be as low as one in 2,500. (18/2226-27)

Dr. Shapiro based his calculations on the relatively rare
allele. He said this allele was greater than 41, but could be 42
or 44. Thus, one could say the two sanpl es match because they both
have an allele greater than 41 when it is not a true match because,
for exanple, one is 42 and one is 44. Thus, although the alleles
fall into the sanme category, they may not match. (18/2236-39)

PENALTY PHASE

Over defense objection, that Rogers was convicted only of a
m sdeneanor in California, which would not support the "prior
violent felony aggravator,"” the State presented two w tnesses from
California to describe a prior aggravated battery charge agai nst
Rogers.® Through an interpreter, Raynmundo Hernandez testified
that, he noved into an apartnent in California in June of 1995,
where he net G en Rogers who lived with the manager, Maria, and
took care of and fixed up the apartnents. (21/2577-78)

On June 6, Hernandez returned fromthe market about 10: 15 p. m
When the el evator door opened, Rogers kicked the door and said,
"Qpen the door, notherfucker, bitch." He had a kitchen knife,
whi ch he put on Hernandez's neck, although he did not injure him

Her nandez was shocked and frightened. Rogers told himnot to nove

8 See Issue |V, infra.
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or he would kill him Wen they got to the | obby, Rogers chased
the security guard with the knife. The police arrived. (21/2579-85)

Detective Kevin Becker, Los Angeles Police, interviewed
Her nandez and security guard Mliaye Bjife. Bjife told Becker
that, at 11 or 12 p.m, he heard noise in the parking garage. He
found Rogers banging on cars. Wen Bjife yelled at Rogers to stop,
Rogers left the garage. (21/2591-93)

A few mnutes later, Bjife heard a disturbance in the el eva-
tor. Rogers cane out of the elevator, seemng very agitated and
angry. He picked up a stack of newspapers and threwthemat Bjife.
He grabbed Bjife by the jacket |apels and tried to pull him over
the counter. Rogers threw himto the ground, pulled himup, and
banged his head agai nst a cenent pillar. (21/2595)

Becker interviewed A en Rogers injail tw days | ater. Rogers
was agitated and disturbed that he was in jail. He was argunenta-
tive, sarcastic, and conbative. He denied having a knife and
fighting with Bjife. Although Becker thought Rogers' behavi or was
bi zarre Rogers was not exam ned by a psychiatrist.® (21/2596-98)

The State called the victims nother, Mary Dicke. As victim
i npact testinony, she told the jury that Tina was her buddy, her
friend and her whole Iife. She was ki ndhearted and woul d gi ve away
her last dollar. |If one needed a ride, she would provide it even

if she had only enough gas to go to work in the norning. Tina was

® Qut of the presence of the jury, defense counsel prof-
fered testinony from Detective Becker as to the status of this
of fense as a m sdeneanor. (21/2599) (See Issue |V, infra.)
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always willing to give away what ever she had, never thought about
tonmorrow or expected anything in return. (22/2617-19) She had many
friends in the G bsonton area who suffered fromher | oss. (22/2624)
After her death, Tina's older son was returned to his father in New
York. The younger boy's father refused to take responsibility, and
he got in trouble with the law 16 tinmes. At the tine of trial, he
was in boot canp. (22/2620-22)

Ms. Dicke |ost her husband just prior to Tina's death. Tina
never wanted to | ose contact with her nother because she was afraid
her not her woul d di e suddenly. Tina worked full-time, went to col -
| ege and got a degree as a conputer operator. She returned to col -
| ege and got an accounting degree. She had a | ot of bad teeth and
t hus coul d not find enpl oynent in either capacity. Because she did
not qualify for welfare, she could not get her teeth fixed.

G en's brother, Claude Rogers, a real estate agent in Palm
Springs, California, testified that he was 47 and G en was 34. He
had five brothers and a sister. Their famly lived primarily in
Ham [ ton, Ohio, where their father worked at Chanpion Paper MIIs
for sixteen years. Their father had a serious drinking problemand
abused their nother, once breaking her nose. He sonetines destroy-
ed every piece of furniture in the house and, at tinmes, strapped on
a "side iron" and shot up the nei ghborhood. (22/2631)

Ms. Rogers was responsible for disciplining the children
They were punished for doing anything that mght awaken their

father. Their nother would make them stand in the corner all day.
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If they wet their pants, she "smacked them all the way to the
bat hroom " took off and washed their clothes, and nmade t hem st and
in the corner naked the rest of the day. (22/2631-32) On the other
hand, they were rarely punished for commtting burglaries, even
t hough t hey tal ked openly about what they had done. Their brother,
Clay, was the | eader. When the boys started to commt burglaries,
Cl ay was about fourteen and d en about ten. (22/2636)

Meal s were irregular. They never had dinner as a famly,
di spl ayed signs of affection, hugged each other, or attended
church.® Their parents never read to themor said they | oved t hem
The fam |y was ostraci zed by nei ghbors; some parents would not | et
their children play wwth the Rogers children. (22/2639-40)

Rogers' father was finally fired because of his drinking, and
was unabl e to find another job. To get the wel fare check, he worked
40 hours a week for the county; otherw se, they had no food that
week. Aen went with the famly to the county warehouse to get
governnment commodities and had to wait hours. (22/2627-30)

While their father was working, they lived in a ranch-type
house on two acres with a barn and a couple aninals. After he was
fired, they had to nove to a condemmed house. It tilted to the

right and had no insulation. The wi ndows were broken out and the

10 Their nother attended the trial for several days but re-
turned to GChio prior to penalty phase. She did not want to
testify for Gen for varying reasons. She was afraid, had
nothing to say, mght say sonmething to hurt G en, and was
concerned about how she would | ook to the public. Her excuses
changed daily. (22/2644-45)

16



fl oorboards rotten. They had to wal k across ground to get to the
bat hroom and thaw water with space heaters to take a bath. Part
of the house had no heat. (22/2626-28)

A en married Debbie Nicks while in his teens.!! He supported
the famly by working and "scrapping." They had two children.
A en took care of themnost of the tinme, and often brought themto
hi s parents honme because his wife never did | aundry, washed di shes
or changed di apers. She woul d sonetines throwdirty clothes in the
cellar and buy nore at the thrift store. (22/2642)

A en noved between Chio and California several tinmes. (22/
2643) O aude Rogers noved to California in 1974 or 1975. \Wen
G en was living in Pasadena, he and Cl aude visited daily. den
wor ked steadily as a printer, a trade he |l earned in reformschool .
He did well and was wel | thought of. (22/2644,2649) d aude had no
contact with Gen for five years before the trial. (22/2651)

G en wrked as a cab driver for Doug Courtney in 1990 and
1991, in Hamlton, Chio. den was a good enpl oyee: he showed up on
time, was well-grooned, well-dressed and |ikable. den was well-
i ked by the custoners, sone of whom requested himover and over
again. He drove for the Hamlton City School District. (22/2654)
Courtney saw G en tw ce when he cane to work drunk. He was totally
"out of it," and did not seemto know where he was. den left this

enpl oynment voluntarily, on good ternms. (22/2659-64)

11 Although the PSI said that den was 18 when he was first
married, Gen said this was an error and that he was 16.
(13/2881)
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Police officer Thomas Kil gore, Ham | ton, Ohio, had known G en
Rogers for 16 or 17 years, and his famly for about 25 years. Be-
tween 1981 and 1985 and in 1991, den was a confidential informant
for their narcotics unit. He introduced undercover officers to
street level traffickers 30 or 40 tines. den drove a taxi and
knew people involved in drugs. He worked for the narcotics unit
voluntarily -- not to work off crimnal charges. He was punctual
and reliable. (22/2665-73)

For ensi ¢ psychol ogi st Robert M Berl and di agnosed Rogers with
a chroni c anbul at ory psychotic di sturbance, in part a by-product of
a series of brain injuries.! These injuries had a significant im
pact on his thinking, perceptions and judgnent. He had a chronic
biologically determned illness, and self-nedicated with al cohol
and drugs. Dr. Berland said all types of psychoses show synptons
of 1) perceptual disturbance (hallucinations); 2) thought disorder
(delusions); and 3) nood di sturbance. (22/2695-99; 2733-35)

To make these determ nations, Dr. Berland saw Rogers about
five times for a total of ten to fourteen hours. He adm nistered
psychol ogi cal tests and reviewed records. (22/2696) |n Cctober of

1195, Dr. Berl and adm ni stered the M nnesota Mil ti phasi c Personal i -

2 Not all psychotics are "babbling, bizarre |ooking,
stringy haired people standing on the corner scream ng at
traffic." The large majority of psychotics are capable of hiding
their synptons. Rogers fell into that category. (22/2697-98)
Ambul at ory psychotics can drive and nmake perfectly good sense
while feeling things crawling on them hearing things, and even
hearing things conme out of the other person's nmouth that the
person did not say. (22/2732)
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ty Inventory ("MWI"). Rogers' profile indicated a fairly active
chronic nental illness. H s schizophrenia scale was well above the
cut off; it was not even a close call. H s paranoia and mani a
scal es were wel | above the cut off. One nay be manic on the inside
but nmaintain a calm exterior. Rogers had all three synptons of
psychosi s synptons, and no evidence of malingering. (22/2711-13)
The Wechsler test ("WAIS"), which shows evidence of inpaired
functioning froma brain injury, showed Rogers was of lowintelli-
gence. A normal person woul d have subtest scores on a nore or |ess

straight line. Rogers' scores reflected different functional |evels

in different parts of the cortex of the brain. If his scores had
all been at the lowest score, his I1Q would have been 76 -- siXx
poi nts above retardation. |If his scores were at the highest sub-

test score, his | Qwoul d have been 127. The test showed a 51 point
difference. A ten point difference shows brain injury. Roger s’
range was three-and-a-half standards of deviation.

The WAI S i ndi cated Rogers had inpairnment in both the left and
ri ght hem spheres. He had a congenital defect, neaning he "was
broken from the start."” Sonethi ng happened during his nother's
pregnancy, at birth, or during the first year of life. (22/2713-18)
H s nother said that the placenta cane out before Gen did and
ultimately, she had a C-section. Because G en had rapid, shallow
breathing at birth, he was placed on oxygen for thirty-one hours.
Hi s nedical records indicate that old bl ood was passed when his

not her's menbrane ruptured, suggesting sonething happened during
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his nother's pregnancy besides the problens at birth. (22/2723-24)

Rogers admtted to synptons of auditory, visual and tactua
hal | uci nati ons, and del usi onal paranoid beliefs. He denied biolo-
gically determ ned depression, but admtted to episodes of manic
di sturbances. \When alone in a room he heard breathing. He heard
musi ¢ playing with no source for as | ong as he could renenber. (22/
2719-20) Wien he took certain drugs, Rogers heard voi ces warning
hi m of things or commanding himto do things, since at |east age
eight. He felt things crawling on his skin when nothing was there,
wi t hout drugs or alcohol. He believed nearby groups were talking
about himm and that he was being followed. He becane angry over
little things, a "hallmark paranoid trait." (22/2720)

Rogers descri bed an ongoi ng mani ¢ di sturbance. He always had
extrenely high energy. He had poor sleep patterns, tried to drink
hinmself to sleep, and felt pressure to do sonething all the tine --
an inability to sit still. He described episodes of intensified
mani a, beginning in his early 20's, occurring about once a week.
The episodes usually lasted two days, during which he could not
sl eep, and was unable to drink hinself to sleep. (22/2720-21)

Dr. Berland testified that the manic nental illness had a nuch
greater inpact on Rogers' thinking, perceptions, and behavi or than
t he del usi ons and hal | uci nations. The affect of this mania on his
deci si on- maki ng was extensive and affected all of his behavior. H's
par anoi d perception of other people's intentions, and his sense of

vul nerability, influenced his life. Rogers did not foll owany con-
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sistent |ine of conversation. Interior pressure fromRogers' manic
di sturbance made himnore likely to act on whatever bizarre, dis-
turbed or aggressive inpulse he had. Dr. Berland thought the nost
inmportant thing to understand was that Rogers' extensive distur-
bance was biologically induced. (22/2721-22)

Roger s began taki ng anphetam nes at a young age and admtted
to being a chronic anphetam ne user. Anphet am nes cause brain
damage, changes in the central nervous system and sonetines the
onset of a paranoid disturbance. Berl and believed anphetam ne
abuse was, in part, a cause of Rogers' paranoia. (22/2729)

Unfortunately, a person with nental problens when very
young, |ike Rogers, is on course toward a life-style that puts him
at risk of injury by drug abuse and dangerous living, tending to
subject himto repeated injuries. At age 24, Rogers was di agnosed
with a fairly rare genetic di sease call ed porphyria which may have
contributed to or caused his psychosis. Porphyria has a great
i npact on the central nervous system® (22/2726-27, 2735)

In 1991, at age 28, Rogers was in a bar fight, which he did
not remenber. He was attacked with a pool cue and treated in the
energency room for structural injuries. The CT scan showed ri ght
frontal and tenporal parietal contusions -- henorrhaging in the
brain, and fractures in the superior right orbital and anterior

maxi |l ary bone (fracture of skull bones). Berland said a common

13 The novie, "The Madness of King CGeorge," portrays
por phyria, which is thought to have caused King George's
tenporary but severe nental problens.

21



result of this type of brain injury is increased paranoia. Most
paranoi ds are angry all the time for no apparent reason. (22/2727)

Because of his strange behavi or and questi onabl e nental status
as aresult of the injury, a neurol ogi st was consulted. Rogers was
on Dilantin, which is strictly for seizures, and the neurol ogi st
al so prescribed Dilantin. Wen nedically stable, Rogers was trans-
ferred to a psychiatric facility, but escaped on the way there. He
reported severe headaches for about six nonths thereafter; blurred
vi sion and i ntense vertigo for sonme tinme afterwards; and a "shorter
fuse." He described what Dr. Berland found to be bizarre epi sodes
of violent behavior just weeks after his injury. (22/2726, 2736)

At 29, Rogers was hospitalized after being hit in the face
with alug wench or tire iron. Thereafter, he reported increased
problenms with concentration. Berland related that each brain
injury intensifies nmental illness. (22/2727)

Rogers' records revealed two known suicide attenpts, not
unexpected given his nental condition. At a young age, he took
responsibility for his children, ages three and four, for several
years. One of them was diabetic, requiring daily insulin injec-
tions. Rogers was trained to give these shots. (22/2730, 2742)

Dr. M chael Mher, a Tanpa physician and psychiatrist, per-
formed a general psychiatric evaluation of Rogers. He revi ewed
records and spoke to Rogers' nother and brother. Mher utilized
test data obtained by Dr. Berland. He researched porphyria, with

whi ch Rogers was di agnosed at age 24. (22/2746-51)
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"Porphyria" is associated with "howthe body's bi ochem cal and
enzyne systens produce the conponents necessary primrily for
red blood cells."” Because of genetic abnornmalities, sone people do
not have the proper enzynes, or the enzymes do not work wel |l enough
to ensure that biochem cal processes act appropriately. \Wen the
enzynes do not work properly, large quantities of abnormal toxic
substances build up and the patient devel ops synptons. Porphyria
affects the liver and other organs, including the brain. (22/2751-
52) Rogers had suffered froma particular type of porphyria for
years. He had a variety of synptons affecting his skin, liver and,
inall probability, his brain. Mher made this concl usi on based on
bi ochem cal results of a urine test and skin manifestations.
During a 24-hour urine test, substances indicating porphyria were
at a very high | evel. Maher concl uded that the probability of brain
i nvol venent was substantial, although there is no test to determ ne
whet her the brain was affected. (22/2753, 2761)

Por phyria cones in episodes. What often pushes the person
over the edge, is exposure to a toxic substance that puts stress on
the liver. Al cohol consunption precipitates porphyria episodes.
Rogers' chronic drinking resulted in episodes of porphyria during
which he was a "violent drunk." (22/2754-55) These epi sodes may
| ast days or nonths. Porhyria may go into rem ssion for years.

Rogers did not renmenber whether he had porphyria synptons at the

4 Porphyria causes a buil d-up of toxic substances, causing
the patient to devel op sores on the skin, such as ulcers that
tend to weep and bl eed and do not heal well. (22/2753)
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tinme of the nurder. Maher's only indication Rogers' was having an
epi sode then was his excessive drinking and nental confusion.
Maher found fam |y background probl ens; nedical problens, es-
peci al |y porphyria; al cohol abuse; and enotional and psychol ogi cal
problens related to famly violence. (22/2750) Rogers had a brain
henmorrhage in 1991, with danmage to the frontal and tenporal | obes
of the brain. Such injury causes substantial, significant |ong-
term problenms with inpulse control, delay of urges, and gratifi-
cation. Lack of inpul se control causes a person to react violently.
Maher felt that Rogers' exposure to famly violence as a child
was very significant. He was raised in an environnent where there
was a constant threat of violence. This tends to devel op a person
who responds to stress and frustration with viol ence. (22/2756)
These probl ens act together, resulting in what is seen as the
whol e person. Dr. Maher opined that, given Rogers' illness and his
drinking for two days prior to the nurder, his capacity to appre-
ciate the crimnality of his conduct, specifically toward others,
woul d have been inpaired. Rogers' ability to conform his conduct
to the requirenents of | aw woul d have been substantially inpaired.
A person who has been drinking, suffers from porphyria and brain
damage, and has a history of famly violence, sinply does not have
the sanme ability to understand what he is doing and howit affects
ot hers, as nost people. Porphyria, even without al cohol, nay cause
bl ack-outs and nenory | apses, during which the person becones con-

fused, frustrated and upset. The nenory | oss may | ast for days and
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the | ost nmenory never return. Rogers recalled awaking in a differ-
ent state with no nenory of going fromplace to place. (22/2758-60)

The judge instructed the jury that it could consider, as ag-
gravators, (1) whether the crine was comm tted whil e the def endant
was engaged in the comm ssion of a robbery or for pecuniary gain;
and (2) whether the crinme was especially heinous, atrocious or
cruel ("HAC'). As mtigation, she instructed that the jury could
consi der whether (1) The defendant's capacity to appreciate the
crimnality of his conduct or to conformhis conduct to the | aw was
substantially inpaired: and (2) Any of the foll ow ng circunstances
that would mitigate against the inposition of the death penalty:
(a) Any ot her aspect of the defendant's character, record or back-
ground, and (b) Any other circunstance of the offense. (3/406-07)

SUMVARY OF THE ARGUMENT

The case consisted solely of circunstantial evidence. The
victimwas found dead in Rogers' notel bathtub two days after she
di sappeared. Rogers was apprehended five days |ater driving her
car in Kentucky. The State failed to prove the hom cide was
preneditated or that Rogers commtted the crinme during a robbery.

Additionally, the prosecutors comnmtted a nyriad of m scon-
duct, including the confiscation of of Rogers' attorney/client
privileged papers, less than a nonth before the trial. The judge
refused to disqualify the State Attorney's Ofice. The prosecutor

made a nunber of argunents not based on the |aw or evidence. |In
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penalty phase, the prosecution introduced the testinony of two
California w tnesses, concerning a m sdeneanor conviction.

Al t hough the nental health experts told the court Rogers
needed to have a PET scan to determ ne brain functioning, the court
refused to order one. When a new y di scovered def ense wi t ness cane
forward at the end of the penalty phase, the court refused to grant
a notion for newtrial, so he could testify.

I n her sentencing order, the court found two i nvalid aggravat -
ing factors, and failed to find one of the nmental mtigators,
despite significant evidence. She erroneously gave only "sone"
weight to the other nental mtigator, little weight to the
nonstatutory mtigation, and failed to discuss all of the nonstatu-
tory mtigation requested by defense counsel. Finally, she sen-
tenced Rogers to death although, because of his extrene nental
probl ens, death was di sproportionate.

| SSUE |
THE TRI AL COURT ERRED BY FAILING TO GRANT A
JUDGVENT OF ACQUITTAL AS TO FI RST- DEGREE
MURDER BECAUSE THE STATE FAILED TO PRESENT
SUFFI Cl ENT EVI DENCE (1) THAT ROGERS | NTENDED
TO ROB TINA CRI BBS AT THE TI ME OF HER MJURDER
OR (2) THAT HE PREMEDI TATED THE MJURDER

When the State fails to produce |l egally sufficient evidence to

support the conviction, acquittal is required. Tibbs v. State, 397

So. 2d 1120 (Fla. 1981), aff'd, 457 U S. 31 (1982). Simlarly, when
the State fails to produce sufficient evidence to support either
prenedi tation or felony nurder, the defendant may be convicted, at

nmost, of second-degree nmurder. In this case, the State failed to
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prove first-degree nurder by either neans. The only charge proved
was that Rogers was in possession of Cribbs' car. All other evi-
dence was circunstantial. (17/1979-80)
NO EVI DENCE OF PREMEDI TATI ON

Al though the State presented circunstantial evidence indicat-
ing Rogers killed the victim it presented no evidence of prenedi-
tation.® Prenmeditation has been defined by this Court as "a fully-
formed conscious purpose to kill, which exists in the mnd of the
perpetrator for a sufficient length of time to permt reflection”

Sireci v. State, 399 So. 2d 964 at 967 (Fla. 1981). "It nust exi st

for such time before the homcide as will enable the accused to be
consci ous of the nature of the deed he is about to commit and the
probable result to flow fromit insofar as the life of his victim

is concerned”; see also Coolen v. State, 696 So. 2d 738, 741 (Fl a.

1997) (reduced to second-degree nurder where defendant stabbed

victimsix tinmes, with defensive wounds); Miungin v. State, 689 So.

2d 1026 (Fla. 1997); Hoefert v. State, 617 So. 2d 1046, 1049 (Fl a.

1993); Holton v. State, 573 So. 2d 284, 289 (Fla. 1990); WIlson v.

State, 493 So. 2d 1019, 1021 (Fla. 1986).
Al t hough preneditati on may be forned a nonent before the act,

it nmust exist for a sufficient length of tinme to permt reflection.

15 The indictnent alleged that Rogers' was accused of
first-degree preneditated nurder, rather than felony nurder.
(1/32-34) Nevertheless, the State spent little time arguing
preneditation. Defense counsel noved for a directed verdict as
to preneditation, but the judge denied his notion, "wthout
coment . " (1/138-40; 431)
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Geen v. State, 715 So. 2d 940 (Fla. 1998); Norton v. State, 709

So. 2d 87, 92 (Fla. 1997); Coolen, 696 So. 2d 741; WIlson, 493 So.
2d 1021. At no tine did the prosecutor identify a tinme when Rogers
del i berated or made a "conscious decision” to kill. The State
could never prove beyond a reasonable doubt that Rogers nade a
consci ous decision to kill because no evi dence shows what happened.

Al'l evidence in this case was circunstantial. Evidence which
establ i shes only a suspicion or probability of preneditationis in-

sufficient. See Coolen, 696 So. 2d at 741; Terry v. State, 668 So.

2d 954 (Fla. 1996); Hoefert, 617 So. 2d 1046. Preneditated design
must be supported by sonething nore than guesswork and suspi ci on.

Jenkins v. State, 161 So. 840 (Fla. 1935); accord, Waver v. State,

220 So. 2d 53, 59 (Fla. 2d DCA 1969) ("point of tinme at which the
specific intent to kill is inferentially formed cannot be left to
guesswor k and specul ation").

Wil e preneditation may be proven by circunstanti al
evi dence, the evidence relied upon by the State nust be
inconsistent with every other reasonable inference.
Hoefert v. State, 617 So. 2d 1046 (Fla. 1993). Were the
State's proof fails to exclude a reasonabl e hypothesis
that the hom cide occurred other than by preneditated
design, a verdict of first-degree nurder cannot be
sustained. Hall v. State, 403 So. 2d 1319 (Fla. 1981).

Cool en, 696 So. 2d at 741; see also Cumm ngs v. State, 715 So. 2d

944, 949 (Fla. 1998); Fisher v. State, 715 So. 2d 950, 952 (Fla.

1998); Geen, 715 So. 2d at 943-44; Norton, 709 So. 2d at 92;

Kirkland v. State, 684 So. 2d 732, 734 (Fla. 1996).

The prosecutor argued that the two "deep tw sted" stab wounds

and their |ocation showed preneditation. Al so, there was what the

28



medi cal exam ner believed to be a small defensive wound on the
victims arm (17/2060) Neither of these facts show preneditation.
| nstead, they suggest a struggle during which Rogers stabbed the

victimtw ce. Conpare Wlson v. State, 493 So. 2d i1019 (Fla. 1986)

(sufficient evidence of preneditation where victim shot from a
di stance after brutal beating with a hanmer; but insufficient evi-
dence of preneditation where other victi mwas bystander stabbed to
death during struggle over a pair of scissors).

Because of his severe nental, drinking and inpulse contro
probl ens, Rogers nay have suddenly becone angry because of sone-
thing the victimsaid or did, or sonething she refused to do, and

stabbed her in a rage. This Court recognized in Mtchell v. State,

527 So. 2d 179 (Fla. 1988), that a nunber of stab wounds inflicted
with great force is consistent wth a rage, panic, or stabbing
frenzy. The Court concluded that a rage was inconsistent with
prenmedi tation. 527 So. 2d at 182. That Rogers stabbed Cribbs with
great force suggests he was in a rage and out of control. That he
st abbed her only tw ce suggests he realized he was out of control
and st opped. Dr. Maher testified that brain damage of the sort
Rogers sustained is associated with a significant and substanti al
| ong-term problemw th inpul se control. (22/2753-57) Dr. Berland
sai d Rogers' paranoi a caused hi mto becone upset over little things
t hat woul d not bother others. (22/2720)

Evi dence fromwhi ch preneditation can be inferred includes the

nature of the weapon used, the presence of adequate provocation,
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previ ous problens between the parties, the manner in which the
murder was commtted, the nature and nmanner of wounds, and the
accused' s actions before and after the crinme. See G een, 715 So. 2d
at 735; Norton, 709 So. 2d at 92; Kirkland, 684 So. 2d at 735
Mingi n, 689 So. 2d at 1028. No evi dence shows Rogers procured the
weapon prior to the homcide. It was not found in the notel room
or in Rogers' belongings, or Cribbs' car.

Rogers had just nmet the victim so there were no previous
probl ens between them Earlier, he and Cribbs appeared to be
having a good tinme drinking in the bar. He left the notel, possi-
bly the next norning, in Cribbs' car. This sheds no |ight on what
happened to cause the stabbing or whether it was preneditated.

What is required is evidence that the wounds were del i berately

pl aced at vital areas of the body. See Caraker v. State, 84 So. 2d

50, 51 (Fla. 1956); e.q., Mungin, 689 So. 2d 1026 (evi dence of pre-

medi tation insufficient where victimshot in head at cl ose range);

Jackson v. State, 575 So. 2d 181, 186 (Fla. 1991). Here, thereis

no evidence Cribbs' wounds were carefully placed to effect death.
One was in the buttocks, where one would not generally place a stab
wound intended to kill. The other was in the torso or chest which
would nore likely be fatal, but there is no evidence this is what
Rogers i ntended. Had he made a conscious decision to kill, he
could have slit her throat, thus assuring her death.

In G een, 715 So. 2d 940, the victimwas found displayed in

the mddle of an intersection with her |egs spread apart, wearing
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not hi ng but shoes. She had blunt trauma and had been stabbed and
manual |y strangl ed. Her bl ood al cohol was .106. Three people re-
ported hearing Geen threaten to kill her the day prior to her
death: "I'Il get even with the bitch, I'lIl kill her." 1d. at 942.

This Court found the evidence insufficient to prove beyond a
reasonabl e doubt Green was guilty of preneditated nurder. "Were
the State's proof fails to excl ude a reasonabl e hypot hesi s that the
hom ci de occurred other than by preneditated design, a verdict of
first-degree nurder cannot be sustained.” 715 So. 2d at 944
(citations omtted). Factors this Court considered were (1) the
victimwas intoxicated and angry at the tine; (2) Geen indicated
they "did things to her,"” and "the bitch got crazy on us"; (3)
there were no witnesses to the events imediately preceding the
hom ci de; (4) although the deceased was stabbed three tinmes, no
weapon was found; and (5) little evidence showed the nurder was
commtted according to a preconceived plan. [d.

The Green court cited Kirkland, 684 So. 2d 732, in which pre-
medi tation was not sustained despite the fact the victim had "a
very deep, conplex, irregular wound of her neck,"” which cut off her
ability to breathe and caused extensive bleeding. 1d. at 733. The
wound was caused by many sl ashes. The victimsuffered blunt trauma,

appearing to have been attacked with a knife and a wal ki ng cane. 16

¥ |In this case, the knife was apparently turned ninety
degrees before renoval. Although the wound in Kirkland was nuch
nore bizarre, and probably much nore painful, this Court did not
find that it supported preneditation. 684 So. 2d at 735.
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Friction existed between Kirkland and the victim Kirkland, the
live-in boyfriend of her nother, was sexually tenpted by the vic-
tim 684 So. 2d at 734-35. This Court found no prenedication for
reasons simlar to those in Geen. Not hi ng suggested Kirkl and
possessed a prior intent to kill the victim and no one w tnessed
events immedi ately preceding the crine. 684 So. 2d at 735. These
factors were al so present in our case.

In the case at hand, as in Geen, (1) Cribbs was intoxicated
(her blood alcohol was .11 or .12, which is slightly nore than
Geen's victims which was .106. Unlike Geen's victim Cribbs had
consuned marijuana (16/1958); (2) The circunstances suggest Rogers
may have stabbed the victimafter she rebutted his sexual advances;
t hus, she may have "gotten crazy"; (3) As in G een and Kirkl and,
there were no witnesses to the events imediately preceding the
hom ci de; (4) Although Geen's victim was stabbed three tines,
Cri bbs was stabbed only twi ce; (5 no weapon was found, and (6) no
testinmony indicated that Green or Rogers had a knife. In both
cases, little if any evidence showed the nurder was commtted ac-
cording to a preconceived plan. As in Kirkland, 684 So. 2d at 735,
t here was no suggesti on Rogers possessed an intent to kill prior to
the hom cide. As in Hoefort, 617 So. 2d at 1049, preneditation was
not supported by the total circunstances although the victim was
found in his dwelling, and he attenpted to conceal the crine.

No evi dence suggested Rogers contenpl ated nurder when he and

Cribbs amcably left the bar. Conversely, the evidence inplies
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that he contenpl ated sex.'” Rogers indicated to Tina's friends he
was only interested in single wonen, wthout boyfriends. | f he
nmerely intended to rob the woman, steal her car and kill her, why
woul d he care whether she was in a relationship? Cribbs' wounds

were fewer than those in Green or Kirkland and no one w tnessed t he

events imredi ately preceding the nmurder, making it inpossible for

the State to prove preneditation. See also Norton, 709 So. 2d at

92-93 (total absence of evidence of events surroundi ng shooting
"mlitates against a finding of preneditation.")

We have no idea why this crinme happened. Preneditation nust
be proved beyond a reasonable doubt. There is no evidence of
prenmeditation in this case. Had Rogers planned to kill Cribbs, he
could have killed her somewhere other than his notel room and
dunped her body el sewhere, where it mght not have been found for
along time. W could cone up with any nunber of possibilities as
to why the crime occurred because of the absence of any evidence.
This is precisely why the State failed to prove preneditation. See

also Terry v. State, 668 So. 2d 954 (Fla. 1996) (preneditation not

shown i n absence of evidence as to how shooting occurred); Mingin,

689 So. 2d at 1029 (insufficient evidence to support subm ssion of

7 Al though Cribbs' nother portrayed her as a conservative
young not her who rarely went out w thout her nother, her friend,
C ndy, reported that, when Tina left with Rogers, Cribbs told her
she would give her "the details" later. (11/1104-11, 1210)
Furthernmore, Cribbs was |legally drunk and had used nmarijuana
prior to her death. (16/1958) These details suggest that her
not her may not have known her daughter as well as she thought she
di d.
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prenmeditation to jury because "no statenents indicating Mingin
intended to kill the victim no witnesses to the events preceding
t he shooting, and no continuing attack . . . .").

The error was conpounded when t he judge instructed the jury as
to preneditation because it is error to instruct on a theory of
prosecution for which a judgnent of acquittal should have been

i ssued. Mungin, 689 So. 2d 1026; MKennon v. State, 403 So. 2d 389

(Fla. 1981). For the reasons set out above, the State failed to
prove the nurder was preneditated. For reasons set out bel ow, the

State failed to prove the nurder was commtted during a robbery.

THE CRI ME WAS NOT SHOWN TO BE FELONY MJURDER
Al t hough notive is not an elenent of the crinme, in this case,
the State's burden was to prove the notive for the hom cide was
robbery. The State relied entirely on circunstantial evidence to
prove felony nmurder. In a circunstantial evidence case, the burden
is onthe State to produce evidence whi ch excl udes every reasonabl e

hypot hesi s except that of guilt. Mahn v. State, 714 So. 2d 391, 396

(Fla. 1998); Finney v. State, 660 So. 2d 674, 679 (Fla. 1995);

Atwater v. State, 626 So. 2d 1325 (Fla. 1993).

Unli ke Atwater, and Bruno v. State, 574 So. 2d 76, 80 (Fla.

1991), there was no evi dence of any statenents by Rogers show ng he

"possessed the requisite intent to conmt the crine of robbery at
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the time he commtted the nmurder"*® See Bruno, 574 So. 2d at 80
(rejecting argunent that taking was an afterthought where Bruno
borrowed friend' s car to get stereo equi pnment he had been adm ring
in victims apartnment just prior to hitting him over head with
crowbar, and told wi tness he was goi ng back to get stereo equi pnent
fromthe "guy's house who he killed.").

In Finney v. State, 660 So. 2d 674, 680 (Fla. 1995), the Court

uphel d the felony-nurder conviction. Finney pawned the victims
VCR wi t hi n hours of the nurder, and ransacked the victim s bedroom
He never argued the victimwas killed for any reason other than
robbery. In this case, the defense argued robbery was not a notive
for Cribbs' stabbing. She may have been stabbed in a sexually
rel ated di spute. The prosecutor argued that the State did not know
Rogers' notive, nor was it an elenent of the crine.?®

In Mahn v. State, 714 So. 2d 391, 396 (Fla. 1998), this Court

found the court erred by finding the defendant guilty of robbery
and fel ony nmurder because the State failed to prove the nurder was

commtted in the course of a robbery. It was only after Mahn

8 For purposes of this issue it will be assuned wi thout
concedi ng that the evidence sufficiently established that Rogers
commtted the hom cide.

19 1n closing argunent, the prosecutor said that the State
did not have to prove notive "because there is no way that the
State of Florida could ever prove what depraved thoughts go
through the mnd of a man |ike this who's capabl e of doing the
things that he did. And so that's not an el enent because it's
sonething that's inpossible to prove. (20/2337) Thus, the State
admttedly failed to prove that robbery was the notive for the
hom ci de.
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killed his father's live-in girlfriend and her son that he found
the victims noney, while looking for his father's car keys to
effect his escape. Thus, the taking was an afterthought, and
merely a theft. The State failed to show that the crinmes were
notivated by a desire to take property. The sane is true here.

| f evidence does not establish a pre-existing or concurrent
intent torob, thenit is insufficient to prove robbery, or fel ony-
mur der predi cated on robbery. Atwater, 626 So. 1325; Bruno, 574 So.
2d 76. Here, the evidence was entirely consistent wth the reason-
abl e hypot hesis that Rogers took Cribbs' car as an afterthought.?°
No evidence showed that a desire to take Cribbs' noney or car was
a notivating or contributing factor.

Rogers picked up Cribbs in a bar. They went to his note
room Cribbs' keys and car were avail abl e when Rogers needed to
escape the crine scene. Perhaps he woul d have abandoned the car
but, as he told the Kentucky State Police, it was a comobn car not
easily spotted. (14/1645-47) This indicates Rogers took the car to

escape and had not yet reached his destination.? |f he took the

20 Al'though the judge suggested "possession of recently
stolen property” during the notion for judgnent of acquittal, and
gave this jury instruction, it applies only to property stolen
during a burglary. See Consalvo v. State, 697 So. 2d 805, 815
(Fla. 1996). Cribbs' car was clearly not stolen during a
burgl ary.

21 Conceptual ly, the pecuniary gain aggravator is nearly
identical to the robbery and felony nmurder issues. This Court
has repeatedly found, as to the pecuniary gain aggravator, that
no gain is derived when the defendant takes the victims car to
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car as an afterthought, it was a theft rather than a robbery and
the crime was not felony nmurder. 8 782.035(2), Fla. Stat. (1995).

Several of the victims chains were found in and under the
sink. If Rogers took Cribbs' rings and watch, why did he | eave her
chains? None of her friends renenbered her wearing the rings or
watch in the bar Tina's friends testified she usually left her
wallet in the car and went out to the car when she needed noney.
Her friend, Cindy, said Tina went to her car twice that night.
(11/1207-08) She may have left jewelry in the car wwth her wall et.
This is but a theory. We have no idea why this crine happened
because the State presented no evidence of notive. That Rogers was
apprehended in Cribbs' car shows only that he took the car -- not
that he stabbed Cribbs with the intention of stealing her car.

To convict on this theory, the State had to present evidence

i nconsi stent with Rogers' hypothesis of innocence. Cox v. State,

555 So. 2d 352 (Fla. 1989). dCearly, the State's circunstantia
evidence was susceptible of the reasonable inference that the
hom cide was conmtted for sone reason other than to obtain the

victims assets. See Mahn, 714 So. 2d at 396; Fowler v. State, 492

So. 2d 1344, 1347 (Fla. 1st DCA 1986). The State failed to prove

facilitate escape rather than to i nprove the defendant's finan-
cial worth. See, e.g, Mahn, 714 So. 2d at 396; Allen v. State,
662 So. 2d 323, 330 (Fla. 1995) (car abandoned); Scull v. State,
533 So. 2d 1137, 1142 (Fla. 1988) (Scull's taking car may have
been to facilitate escape rather than to inprove financi al
worth); Peek v. State, 395 So. 2d 492 (Fla. 1981) (taking of car
may have been to facilitate escape).
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either preneditation or felony nmurder. Thus, if a new trial for
second-degree murder is not granted, Rogers' conviction nust be
reduced to second-degree nurder pursuant to Fla. Stat. 8§ 924. 34.
| SSUE 1|1

THE TRI AL JUDGE ERRED BY DENYI NG THE DEFENSE

MOTI ON TO DI SQUALI FY THE HI LLSBOROUGH COUNTY

STATE ATTORNEY' S OFFI CE AFTER THE PROSECUTORS

SEI ZED ATTORNEY/ CLI ENT PRI VI LEGED DOCUMENTS

FROM ROGERS' CELL, A MONTH PRI OR TO TRI AL.

On April 2, 1997, the prosecutor raided Rogers' cell, wthout
a warrant or court order, and confiscated all docunents, including
| egal docunents defense counsel provided Rogers. The search was
not a "shakedown" by jail personnel. Defense counsel filed a Mdtion
to Suppress Evidence in Unlawful Search of Defendant's Jail Cell.
(S/36-38) Both prosecutors and their investigators, who did the
actual looting, represented that neither they nor anyone el se read
the papers, nor did anyone make them aware of anything in them
The judge decided to have the papers copied; the copies stored in
the prosecutor's office; and the originals returned to Rogers.
Whet her or not anyone at the State Attorney's office read the

docunents, many of which were attorney/client privileged, the
incident violated Rogers' Sixth Amendnent right to counsel; his
Fifth Amendnent rights to access to the courts and protection
agai nst deprivation of property w thout due process of law, and his

Fourth Amendnent right to limted privacy within his cell. Mre-

over, it conprom sed the integrity of the State Attorney's office.
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On April 4, 1997, the court held an energency hearing on the
defense notion for a tenporary injunction, requesting that the
State do nothing further with the docunents unlawfully seized from
Rogers' cell on April 2, 1997. Defense counsel alleged that the
prosecutor had the itens sei zed when she knew def ense counsel woul d
be in Washington D.C He alleged that the vast majority of the
papers were attorney/client privileged, and asked that all of the
docunents renoved from Rogers' cell be placed in the evidence room
until further order of court. (4/101-03)

The prosecut or objected, advising that the papers were sei zed
pursuant to an ongoing crimnal investigation. (4/102-03) The
j udge granted the defense Motion for Tenporary Injunction "w thout
objection by the State that the itens remain sealed in the custody
of the State until Wdnesday afternoon, April 9, 1999," at which
tinme the State woul d produce the boxes in court. (4/104) The court
noted that, at the upcomng hearing on the matter, she m ght
inquire of the State "why on earth you woul d do sonething like this
| ess than a nonth before trial." (4/105)

On April 9, the prosecutor said the State was prepared to
return the itens taken to Rogers. She said nothing was read

mai nl y because they did not want to delay this trial,? and the

22 According to Ms. Cox, because they did not want to be
disqualified or have the trial delayed, they did not have soneone
go through the docunents. (5/319-25) Also, they did not want to
deal with the public defenders in California or other
jurisdictions alleging that they | ooked at sonething privil eged.
(5/319-20)
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t hree boxes had been seal ed since April 4, by court order, and were
present in the courtroom (5/296-97) The prosecutor asked that al
docunent s be photocopi ed and preserved. Rogers' counsel said they
were al so asking to suppress any fruits of the papers confiscated.
The judge agreed "[y]ou can't just by agreeing to have it phot ocop-
i ed make a defendant's notion noot." (5/302)

Rogers' counsel told the court the boxes contained work
product of the attorney/client relationship, Rogers' notes about
his eval uations, and notes and witings to his attorney about his
position on issues in the case. They contained itens from other
jurisdictions that were attorney/client privileged. He suggested
that, if they could obtain a stipulation that those itens were
present in the boxes, they would not need to photocopy the itens.
The prosecutor refused to so stipulate. (5/300-01)

Dougl as Bi eni ek, an investigator for State Attorney's Ofice,
testified that he was asked to conduct an investigation which en-
tailed the search of Aen Rogers' jail cell on April 2, 1997. He
was acconpani ed by I nvestigator M ke Powers. (5/302-05) Wen they
entered Rogers' cell, they saw a | ot of envel opes and papers which
they transported to their office and placed in Powers' |ocked file
cabinet. (5/306) The prosecutor said they did not |ook at them
because "everybody started having a nervous breakdown." (5/311)

The judge wanted to know why the boxes were seized, what the
State was | ooking for, and if they found it. (5/301) The prosecu-

tor refused to reveal the nature of the investigation in the
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presence of defense counsel. (5/312) The parties net in chanbers,
with the exception of Rogers. The prosecutor told the judge the
ongoi ng investigation was related to the crinme in this case, but
was another crime. (5/313-14) The judge refused to have any ex-
parte communi cation with the prosecutors concerning their alleged
ongoi ng i nvestigation. (5/327-29)

The judge asked why the State did not get a search warrant for
t he evidence they needed. Prosecutor Cox responded that she did
not believe they needed a search warrant because a prisoner does
not have a reasonable expectation of privacy in his cell, and
Rogers was a high security prisoner whose cell was subject to being
shaken down once a day on a random basis. The court rem nded her
there were procedures for shakedowns, and the authorities did not
go in and confiscate every scrap of paper in the cell.

Def ense counsel argued Rogers had a m nimal Fourth Amendnent
Right as a pretrial detainee, and the search was done strictly for
i nvestigative purposes. The docunents had now been in the
possession of the State for a week and you cannot "put the horse
back in the barn once you let himout." (5/321) He noted that the
cells of two other inmates were searched by the State Attorney's
Ofice, and the inmates' papers confiscated. (5/328) There was an
ongoing violation of the Sixth Amendnent because Rogers was now
precluded from access to all of his work product and/or attor-

ney/client privileged docunents, a mgjority of which were rel ated
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tothis case. Wthout them Rogers was unable to assist counsel in
preparing his case. (5/330)

Finally, the judge and parties agreed the docunents woul d be
copied by Kinko's (or a simlar place) with investigators or other
parties from each side supervising, on the follow ng day. The
copies would be stored in the State Attorney's Ofice. The
originals would be returned to Rogers within two days. (5/334-35)

The judge said the defense notion to suppress was noot, be-
cause the papers were returned. Defense counsel disagreed, stating
that the court was assum ng the docunents were not revi ewed, which
had not been unequi vocally established,and, if they had been read,
whet her the State obtained evidence from the review The judge
agreed to hear witnesses before finding the notion noot. (5/337-38)

| nvestigator Bieniek affirnmed that the renoval of the papers
was i n no way connected with security, but was pursuant to investi -
gatory actions of the State Attorney's O fice. They also confis-
cated docunents from Jonat han Lundin and Stephen Ruth, and a M.
Burnell, pursuant to the investigation. (5/339-44) Although M.
Bieniek intended to go through Rogers' papers, when he saw the
anount of paperwork in Rogers' cell he did not have tine. Thus, he
told the deputies they were going to take it all and review it
later. They went through sonme itenms in Ruth's cell and revi ewed
fifty or sixty docunents in Burnett's cell. Oher than instruc-
tions fromM. Cox, they had no | egal docunentation to allow them

to enter or search Rogers' cell. (5/345-51)
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Wien they returned to the State Attorney's Ofice with the
itens seized, they put two boxes in Investigator Powers' | ocked
cabinet, but the larger one did not fit. (5/355) The followng
nor ni ng, they renoved Rogers' |oose papers fromthe filing cabi net
to reseal themin the larger box. (5/359-60)

| nvestigator M ke Powers testified he had the only key to the
padl ocked fil e cabi net where the boxes were stored. He did not see
any of the contents of the boxes at any tine, although he was
present when they were stored and hel ped Bi eni ek repackage them He
confirnmed they were not |ooking for weapons or for security rea-
sons, but for evidence needed in an investigation. (5-364/70)

Def ense counsel proffered that Corporal Leggwett and Deputy
Collins fromthe jail would testify that the agents fromthe State
Attorney's Ofice were there without jail approval, and not pur-
suant to a shakedown. The officers heard a conversation between
the investigators indicating there was too nuch to review at the
time; thus, they would review it later. (5/372-74)

The judge determ ned that, because all the docunents were
being returned, and none of the docunents were reviewed by any
menber of the State Attorney's O fice or | aw enforcenent; that the
Motion to Suppress the Evidence was noot. (5/374-76). She ordered
t hat none of the docunents or any fruits fromthose docunents woul d
be used at trial. She said she was specifically not ruling on the
| awf ul ness of the search, or whether a pretrial detainee has a

reasonabl e expectation of privacy in his jail cell. (5/376-77)
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Hudson v. Palner, 468 U.S. 517 (1984), cited by the State, is

clearly distinguishable from this case. I n Hudson, Corrections
O ficer Hudson and a fellow officer conducted a "shakedown" search
of a prison inmate. During the shakedown, the officers discovered
atorn pillowase in inmate Palner's trash can, and charged Pal ner
under prison disciplinary procedures with the destruction of state
property. Palnmer, who was found guilty, inturn filed a suit under
42 U.S.C. 8§ 1983, charging Hudson with depriving himof property
W t hout due process of law. |d. at 519-20. The United States
Suprene Court found that a prison inmate has no reasonable
expectation of privacy entitling himto Fourth Anendnent protection
agai nst unreasonabl e searches and sei zures, because the curtail nent
of certain rights was necessary to accommbdate prison needs and
obj ectives, such as the safety of staff, visitors, and i nmates, and
must be alert to the introduction of drugs, contraband and weapons.
468 U.S. at 524-27. It noted, however, that the absence of Fourth
Amendnent protection did not nmean that an inmate's property coul d
be destroyed with inpunity. In addition to prison grievance proce-
dures, the inmate has state renedies for the destruction of
property. 468 U. S. at 528 n.8. Thus, Palnmer was not entitled to
relief under 42 U S.C. 1983, because state renedi es were avail abl e
to himin Virginia. 468 U S. at 534-47

Hudson i s not applicable to this case for a nunber of reasons.
First, it involved "shakedowns" by prison officials -- not by the

District Attorney, or the State Attorney's Ofice. Second, the
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prison staff had a legitimate need to search for weapons and drugs.
Third, Hudson did not involve a violation of the attorney/client
privilege. Qur case, of course, was a state action.

In United States v. Cohen, 796 F.2d 20 (2d Cr. 1986), an

Assistant U S. Attorney initiated a search of inmate Barr's cell by
prison personnel. He directed the prison authorities to | ook for
docunents that contai ned the nanmes and phone nunbers of Barr's co-
conspirators and wi tnesses Barr had contacted and was still trying
to contact. A corrections officer spent over an hour exam ning
Barr's papers. The next day, a detective obtai ned a search warrant
for Barr's cell, based on the warrantl ess search. A magi strate
issued a search warrant which authorized the seizure of al
"written, non-legal materials belonging to Harold Barr." Pursuant
to the warrant, the detective and corrections officer seized nmany
papers fromBarr's cell, including wtness |ists, notes on specific
charges, personal matters, notes on conversations between Barr and
his attorneys, and a sheet of paper on which, the governnment con-
tended, Barr was practicing to di sguise his handwiting. 1d. at 21.
Barr filed a notion to suppress this evidence. The district
court suppressed sone of the material on Sixth Arendnent grounds,
because they related to his right to counsel, but would not sup-
press the remai ni ng papers or declare the search unl awful under the
Fourth Amendnent. Barr contended the evidence nmust be suppressed
because the i nformati on establ i shing probabl e cause for the warrant

was fruit of an unl awful search. See Wng Sun v. United States, 371
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US 471 (1963). The governnent relied on Hudson v. Palner, 468
U S. 517 (1984). Cohen, at 22.

The Cohen court noted that prison inmates are not deprived of
all of their constitutional rights. The court stated that, from
cases so holding, "there energes a rule that when a prison restric-
tion infringes upon a specific constitutional guarantee, it should
be evaluated in light of institutional security.” The principle
applied equally to pretrial detai nees because the security risks
are the sane. 1d. The Cohen court found that

the record clearly reveals that the July 5th search of
Barr's cell was initiated by the prosecution, not prison
officials. The decision to search for contraband was not
made by those officials in the best position to eval uate
t he security needs of the institution, nor was the search
even colorably notivated by institutional security con-
cerns. The Suprene court in Hudson did not contenplate a
cell search intended solely to bolster the prosecution's
case against a pre-trial detainee awaiting his day in
court; it did not have before it the issue of whether
such a search could I awfully be used by governnent pro-
secutors to uncover information that would aid themin
| ayi ng additional indictnments agai nst a detai nee.

Cohen, at 23. The court found that the prosecutor initiated the

search solely to obtain information for a superseding indictment.
Barr retained an a nuch di m ni shed Fourth Amendnent expectation of
privacy within his cell sufficient to challenge the investigatory
search the prosecutor ordered. The court reversed the district
court's refusal to suppress all evidence fromthe cell search, and
remanded for the court to hold a "taint" hearing to consider what

fruits, if any, were obtained fromthe information seized. |d.
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Cohen is simlar to our case. Here, the prosecutor initiated

the warrantl ess search for investigatory purposes, ?® perhaps al so
to add further charges, rather than for jail security. In Cohen,
the court did not reveal whether the prosecutor read the docunents
sei zed although it is apparent that a jail official read them and
gave t he prosecutor and the magi strate, who i ssued the warrant, in-
formation. In our case, the investigators who seized the papers
testified they did not read them The prosecutors, who were not
under oath and obviously believed there was nothing wong wth
their warrantl ess seizure, also said they had not read them

At the Motion for New Trial hearing, Rogers conpl ained that he
never received all of his papers and phot ographs back. (23/1903)
No attenpt was made to ascertain whether this was true. The record
contai ns nothing nore about the undisclosed "investigation" that
was related to this case. No charges were filed. As far as we
know, the copies remain in the prosecutor's office.

The right to an attorney is protected by the Sixth Arendnent.
When t he prosecutor sei zes attorney/client privileged docunents or,
inthis case, all docunents, the State has viol ated the defendant's

Si xth Amendnent Right to Counsel. |In Dawson v. Kendrick, 527 F

Supp. 1252 (S.D.WVa. 1981), the court held that prison officials'
practice of opening correspondence fromattorneys to i nmates, out-

side the presence of the inmate; and readi ng such correspondence,

2 In Lowe v. State, 416 S.E. 2d 750 (Ga. App. 1992), the
court held that an investigatory search of a pretrial detainee's
cell, initiated by the prosecutor, requires a search warrant.
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was an unjustifiable burden on the prisoners' right to access to
the courts under in the Sixth and Fourteenth Amendnents.

The Dawson court relied on Wl ff v. MDonnell, 418 U. S. 539

(1974), which held that prison authorities may only inspect nail
fromattorneys in the presence of the i nmate addressee. The Dawson

court noted that in Smth v. Robbins, 454 F.2d 696 (1st Cr. 1972),

the appellate court affirmed the district court's order requiring
attorney mail to be opened in the presence of the prisoner. The
Smth court reasoned that, were the nmail opened outside the pre-
sence of the inmate, it mght suggest to the inmate that prison
authorities were reading his mail and "the resulting fear may chill
communi cati ons between the prisoner and his counsel."” Smth, at

697; accord, Taylor v. Sterrett, 532 F.2d 462 (5th Gr. 1976)

(access to the courts); see also U.S. ex. rel. WIlfish v. Levi, 439

F. Supp 114, 150 (S.D.N. Y. 1977) (confined people convicted of
not hi ng protected by Fifth Arendnent agai nst taki ng of possessions
W t hout chance to di spute the action and justify possession)(citing

Weddle v. Director, Patuxent Institution, 405 U S. 11036 (1972)).

In McCoy v. State, 639 So. 2d 163, 164 (Fla. 4th DCA 1994), a

Florida district court held the search of the pretrial detainee's
cell and resulting seizure of docunents unreasonable, in violation
of the Fourth Anendnent. The search, ordered by the prosecutor and
carried out by police officers in the presence of the prosecutor,
was conducted in hopes it mght uncover incrimnating witings

rat her than out of concern for security. ld.
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McCoy appears to be the only Florida case that considered this
preci se question.? The facts are extrenely simlar to those in
this case. Although a prisoner or pretrial detainee nmay not have
a Fourth Amendnent right to privacy agai nst searches and sei zures
by prison officials, the prosecutor is not entitled to search an
inmate's cell with inpunity, without a warrant, and to confiscate
the inmate's attorney/client privileged papers.

Rogers was prosecuted by the 13th Circuit State Attorney's
O fice. The prosecutor filed a notice seeking the death penalty.
Hei ght ened standards apply in death cases. Rogers was deprived of
attorney/client privileged papers for over a week, less than a
month before trial for a capital offense. Wether the prosecutors
read or used anything found in Rogers' cell, he was harned by the
tenporary deprivation of his trial materials and, possibly, by the
| oss of papers and phot ographs were never returned.

Rogers noved to have the Hi |l sborough County State Attorney's
O fice. (S/38-40) Def ense counsel represented that, during the
course of his representation, he provided Rogers with police re-
ports, depositions, pleadings, investigative reports, letters,
not es, research, and work product of prior attorneys. Many docu-

ment s cont ai ned Rogers' notes or those of counsel, concerning tri al

24 |In State v. Bolin, 586 So. 2d 583 (Fla. 1997), this
Court found that Bolin's Fourth Amendnent rights were not
viol ated when a jail official, Major Terry, who had been notified
of Bolin's attenpted suicide, entered his cell and read a letter
addressed to Terry, in plain view, believing that it mght be a
sui cide note. The court distingui shed McCoy because the search in
Bolin was done in concern for institutional security.
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strategy and tactical decisions. Because the State Attorney's
O fice conducted an unl awful search of Rogers' cell and confi scated
all of the papers, docunents and photographs therein, Rogers'
Fourth, Sixth and Fourteenth Amendnent rights were viol ated.

Rogers contended nere suppression of the papers seized would
not undo the irreparable injury he suffered as a result of the
State Attorney's actions. (S/39) Although Powers had the only key
to his file cabinet, he may have kept it in his desk drawer to
which the entire office had access. Al t hough we cannot prove
anyone in the State Attorney's Ofice read or made use of any of
Rogers' attorney/client privileged papers, the fact that the
prosecutor confiscated them without a warrant |less than a nonth
before the trial casts a cloud over the integrity of the prosecut-
or's office. This is nore than a nere appearance of inpropriety.
VWhat the prosecutor did was inproper and illegal.

The judge denied the notion for disqualification based upon
her finding that, because no one at the prosecutor's office read
t he papers, there was no disclosure of attorney/client privileged
materials. (5/380) She agreed to the prosecutor's request to have
t he docunents copied and stored in their office, in case they were
needed later. The attorney/client privilege does not dissipate
after trial. W do not know whether the copies were ever read.

In Castro v. State, 597 So. 2d 259, 261 (Fla. 1992), this

Court reversed for a new trial because the public defender who

represented Castro in his first trial was enpl oyed by the prosecu-
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tor's office at the tinme of the second trial. The prosecutor called
Castro's fornmer defense attorney to discuss |legal authorities in
the case. 597 So. 2d at 260. This Court found that, because the
former defense |awyer participated in sone capacity, the State
Attorney's office nust be disqualified, even absent a show ng that
confidential information was discl osed.

In State v. Fitzpatrick, 464 So. 2d 1185 (Fla. 1985), this

Court held that the whole office need not be disqualified so |ong
as the forner defender-turned-prosecutor neither assisted in the
prosecution nor provided prejudicial information regarding the
case. Justices Ehrlich and Shaw di ssent ed:
To the public at large, the potential for betrayal in
itself creates the appearance of evil, which in turn calls
into question the integrity of the entire judicial system
464 So. 2d at 1188. To Rogers, and the public at large, this
illegal search only a nonth before his capital trial created "the
appearance of evil, which, in turn, called into question the
integrity of the entire judicial system"”

Despite their clear m sconduct, not even the two prosecutors
who masterm nded the search were disqualified. Ms. Cox and Ms.
Goudi e continued to prosecute the case to conviction. Although
they told the judge they did not | ook at any of Rogers' papers, the
boxes of papers were in their office for two days before the court
injunction, for nearly a week before the hearing on the matter, and
for at | east anot her day or two before they were copi ed. The copi es

were then "stored"” in their office. The prosecutors continued to
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argue they had the right to seize and read themw t hout a warrant,
pursuant to an unspecified investigation "related to" this case.
They admtted they had planned to read them Wy el se would they
have bothered to take then?

As far as we know, the copies remainin their office, although
the judge never specified whether the prosecutor could read them
after the case was concluded. No other charges were fil ed agai nst
Rogers, suggesting the seizure was nerely a fishing expedition.

The potential for prejudice is especially great in a capital
case because information that woul d not be damaging in guilt phase
may be damagi ng in penalty phase. The judge shoul d have disquali -
fied the prosecutors and investigators, if not their entire office,
to assure Rogers a fair trial. A newtrial is required.

ISSUE I11
THE TRIAL COURT ERRED BY DENYING DEFENSE
COUNSEL' S MOTI ONS TO HAVE A PET SCAN PERFORMED
ON ROGERS BEFORE THE COVVENCEMENT OF TRI AL.

Prior totrial, defense counsel tw ce noved the court to order
a PET scan (Positron Em ssi on Tonography) performed on Rogers. The
court refused to do so. Thus, the two nental health experts were
unabl e to determ ne the extent of Rogers' brain danage or determ ne
his brain functioning, and were unable to denonstrate it to the
jury. This Court has held the judge's refusal to order a PET scan,

when needed, to be error requiring remand. Hoskins v. State, 702

So. 2d 202 (Fla. 1997).
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Def ense counsel filed a Motion for Testing at Public Expense
(PET scan) well before trial. (1/173-99) The PET scan was recom
mended by Dr. Robert Berland, psychol ogist, by affidavit. Berland
expl ai ned the purpose of a PET scan. Although his tests showed
brain damage in a primtive way, a PET scan was necessary to con-
firmhis findings and provide definitive information about Rogers
brain functioning. Although a jury mght be reluctant to rely on
witten testing, it could not argue with results of a nedica
procedure over which Rogers had no control. (1/176-83; 4/9-10)

Attached to the notion was a letter fromDr. Frank Wod, a
prof essor at Wake Forest who specializes in PET scans, explaining
the procedure, its value, and the costs. (4/184) Also attached to
the notion was a letter from Dr. Maher, stating that a PET scan
woul d be necessary to conplete his evaluation. (1/184-99)

At the hearing, Dr. Berland testified that Rogers' prelimnary
tests showed brain danmage. The defense provided information from
Dr. Wod, estimating the PET scan would cost the county approxi-
mat el y $5000. This figure included $2227 for a radi ol ogi st to read
t he PET scan; $3000 for Dr. Wod's eval uation; and $1750 for testi-
nmony interpreting the PET scan. (4/3-4) A representative of the
sheriff's office said it would cost $2,180 to transport Rogers to
Jacksonville, with security, and maybe $7000 for ERT personnel in
separate vehicles in front and behind the transport vehicle, with

two hom ci de detectives and two detention deputies. (4/5-6)
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The county attorney suggested the defense shoul d use a "cheap”
radi ol ogi st fromFlorida rather than Dr. Wod, who is a recogni zed
expert in evaluating PET scans. He suggested they do a CT scan or
MRI first. Defense counsel advised the court that these tests do
not neasure the sanme thing. (4/7-9) Although brain injury does not
al ways affect the structural integrity of the brain tissue, as
measured in an MR, brain functioning may be significantly altered.
A PET scan is the only tool to neasure brain functioning. (1/181-
82; 22/2768-69) M. Cox responded as foll ows:

Your Honor, my position is basically we're tal ki ng about

soneone who's probably the greatest escape risk that we

currently have i n our county, probably the nost dangerous

person we have in our county. (4/10)

She inforned the court that Rogers was caught in Kentucky where he
ran a road bl ock; was suspect in another state; had prior felonies;
and all egedly once used a blowtorch to barricade hinself fromthe
police. She said the court should consi der what he was accused of,
and the nedi a attention. Although defense counsel pointed out that
Rogers had been no problemwhile in the jail for nonths, the judge
denied the notion, ruling that the defense could show mtigation
t hrough the testinony they already had avail able. (4/11-13; 2/205)

At the January 31, 1997, hearing, the court granted a notion
for Rogers to undergo an MRl in Brandon, Florida, although the pro-
secut or again objected because Rogers was a "security risk," and
t he county obj ected because the judge noted at the PET scan heari ng

that the defense had enough evidence already. (4/48) The court

limted the cost of the MR to $1500. (4/51)
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In April, the court heard defense counsel's Suppl enent al
Motion asking the court to order a PET scan for Rogers. (4/119)
Def ense counsel indicated the MR was conpletely normal, thus
necessitating a PET scan to determne brain functioning. Dr .
Berland testified that Rogers' nedical records revealed that,
during his 1991 hospitalization for a skull fracture, he was on
Dilantin, which is prescribed only for seizures, which indicates
organic brain disorder. A PET scan was the only way to verify a
sei zure di sorder, which Berland believed would be a mtigator. The
j udge advi sed that a sei zure di sorder coul d be shown as nonst at ut o-
ry mtigation through nedical records.? (4/122)

Rogers did not try to escape on the trip to Brandon for the
MRI. If he could be transported to Brandon, why could he not be
transported to Jacksonville for a PET scan? Surely, the sheriff's
of fice woul d not need "ERT personnel in separate vehicles in front
and behi nd the transport vehicle, with two hom ci de detectives and
two detention deputies,” to keep one unarned man (Rogers) from
escaping while in transport to Jacksonville for a PET scan. (4/5-6)

Contrary to the prosecutor's faulty logic, Rogers was not
shown to be an escape risk. Once he was apprehended in Kentucky,
he did not resist arrest and cooperated with the officers, allow ng

themto question himconcerning several crinmes for four hours. He

2 Notw that the judge did not nention the seizure disorder
in her sentencing order (3/488-93), although the nedical records
were in evidence, are an exhibit to the record on appeal, and Dr.
Berland testified about the seizure disorder at trial. (22/2726)
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did not try to escape. He was later transported from Kentucky to
Fl orida, apparently without incident. He had not tried to escape
fromthe Hi |l sborough County Jail

A nunber of defendants who need and are granted PET scans are
accused of murder. |In fact, a potentially nentally ill defendant
facing the death penalty is in need of a PET scan nore than nost
def endants. Any potential nedia problemcoul d have been prevented
by avoi ding disclosure to the nedia, as was done when Rogers was
transported to Brandon for the MRI. Accordingly, the prosecutor's
obj ections were not based on evidence or |ogical reasoning.

Cost should not be a criteria for determ ni ng whet her testing

is required in a capital case. In Ake v. Oklahoma, 470 U S. 68

(1985), the Court held that an i ndigent defendant in a capital case
isentitled to the appoi ntnent of a conpetent psychiatri st when the
defendant's nental conditionis asignificant factor at trial. The
Ake deci sion, which rests on the Due Process Cl ause, was based upon
the recognition that an individual's interest in life or liberty
out wei ghs the State's financial interest in not spending noney on
i ndigents. Above all is the "conpelling interest of both the State
and the individual in accurate dispositions". 470 U S. at 79.

In Westbrook v. Zant, 704 F. 2d 1487 (11th Cr. 1983), the

El eventh Circuit wote:

We interpret Lockett v. Ohio [438 U. S. 586 (1978)] and
Geqgg v. Georgia [428 U S. 153 (1976)] as vehicles for
extending a capital defendant's right to present evi dence
in mtigation to the placing of an affirmative duty on
the state to provide the funds necessary for production
of the evidence. Permtting an indigent capital defen-
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dant to introduce mtigating evidence has little nmeaning
if the funds necessary for conpiling the evidence are
unavai |l abl e.

704 F.2d at 1496; see also State v. Sireci, 536 So. 2d 231 (Fla.

1988) (Court affirnmed judge's finding that Sireci denied due pro-
cess when court-appoi nted psychiatrist failed to order nore testing
to determ ne whether Sireci suffered organic brain disorder).

Dr. Maher testified at penalty phase that he requested a PET
scan, because a PET scan creates a brain i mage that shows not just
t he physical structure but substantial information about how the
brain is working biologically and physiol ogically. It shows a
functional image of the brain; and howit is using glucose. An MR
shows only danmage to brain tissue, or structural damage to the
brain. A PET scan is the only test that shows how the brain is
functioning, as opposed to what it |ooks |ike. (22/2768-69)

Qur facts are nearly identical to those in Hoskins v. State,

702 So. 2d 202 (Fla. 1997), discussed above, where this Court found
that the judge abused his discretion by denying the defense ex-
pert's request for a PET scan. The purpose of the requested PET
scan in Hoskins was to enabl e Hoskins' psychol ogi st to accurately
determ ne the extent of Hoskins' brain damage. 1d. [|f anything,
Roger s was nore prejudi ced t han Hoski ns because, al though the State
di d not contest the nental mtigation in Hoskins, in this case, the
prosecutor tried to denigrate the nental mtigation by questioning

Dr. Maher's conclusions as to whet her Rogers was brain danaged:
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Wll, you heard that he was brain danmaged. el |,
first off, are you reasonably convinced that he was brain
damaged? What did you hear? .
Vell, first off, he had a MRl in the last six nonths
and there's no indication of brain damage, ?® but second
of f, ask yourselves, we listened to these two nenta
heal t h people who didn't know hi muntil he was i ncarcer-
ated and they're telling us he has brain damage.
(22/ 2823-24) She argued in penalty phase that Rogers was a "col d-
bl ooded killer."™ (23/2817) Accordingly, at the |east, the renedy
ordered by this Court in Hoskins -- remand for performance of a PET
scan, should be ordered. Because Dr. Maher could not conplete his
eval uation wi t hout the PET scan, and Dr. Berl and found the PET scan
necessary to confirm his findings, it is certain the test would
have affected their testinony. Thus, preferably, Rogers' death
sent ence shoul d be vacated and a new penalty phase trial wth a new
jury ordered, after the adm nistration of a PET scan.
| SSUE |V
THE TRI AL COURT ERRED BY ALLOW NG W TNESSES
FROM CALI FORNI A TO TESTI FY, DURI NG THE PENALTY
PHASE, ABOUT THE DETAI LS OF A M SDEMEANOR OF
VWH CH ROGERS WAS CONVI CTED, BECAUSE | T WAS NOT
A PRI OR VI OLENT FELONY AND THUS DI D NOT SUP-
PORT THE " PRI OR VI CLENT FELONY" AGGRAVATOR
Prior to penalty phase, defense counsel informed the judge
that the certified copy of a California judgenent for aggravated

assault, provided by the State, reflected both counts were

26 During cross-exam nation, the prosecutor asked Dr.
Maher if the MRl showed any indication of brain damage; Mher
said no. (22/2765) Thus, the jury was led to believe Rogers had
no brain damage. A PET scan woul d have shown damage the MRl did
not reveal
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m sdeneanors. He said the California Penal Code reflected that the
crime could be either a felony or a m sdeneanor, depending on the
pl ea arrangenents. (21/2554) Rogers pled to both counts and was
sentenced to 180 days in the county jail and three years probation.
The judgnment reflected that the charges were treated as a m sde-
meanors. Rogers was adj udi cated for two m sdeneanors arising from
one incident. The convictions did not support the "prior violent
fel ony" aggravator." Rogers had no prior violent felonies.

The prosecutor argued that, although it was a m sdeneanor
under California law, in Florida it would be a felony. (21/2558)
Ms. Cox anal ogi zed by reference to cases saying that, to determ ne
whether a crinme is a violent felony, the Court can go beyond the
actual words on the judgnent and | ook to the factual surroundings.

See, e.qg., Ruiz v. State, 24 Fla. L. Wekly S157 (Fla. April 1,

1999): Finney v. State, 660 So. 2d 674 (Fla. 1995); Rhodes V.

State, 547 So. 2d 1201 (Fla. 1989); Trawick v. State, 473 So. 2d
1235 (Fla. 1985). These cases refer to the determ nati on of whet her
the felony was violent; not whether it was a felony. Wether the
crine is a felony is determ ned by the judgnent in the case.

The prosecutor cited Sweet v. State, 624 So. 2d 1138 (Fl a.

1993), in which the Court held that, if the judgnent doesn't say
whet her the felony was violent, the State can put on evidence of
viol ence. The judge correctly noted that the case was not on poi nt
(because here we have a m sdenmeanor rather than a felony, making

violence irrelevant) but said she would allow the wtnesses to
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testify and woul d instruct the jury to | ook at the circunstances to
deci de whether the offense was a violent felony. (21/2563-54).

By use of an interpreter, Raymundo Hernandez, testified that
he noved to a California apartnent in June of 1995, where he net
A en Rogers who would be taking care of the apartnents. The
manager, Maria, told himd en Rogers was her boyfriend. They were
l[iving together in the apartnment next to him (21/2577-78)

On June 6, Hernandez returned fromthe market about 10:15 at
ni ght. Wen the el evator door opened, d en Rogers kicked the door
and said, "Open the door, notherfucker, bitch.”" Rogers approached
the el evator and prevented Hernandez fromgetting out. He had a
ki tchen kni fe about seven or eight inches long in his hand. He put
the knife on Hernandez's neck, although he did not injure him
Her nandez was very shocked and frightened. He never had a probl em
with den Rogers. He thought Rogers was "out of it." Rogers told
Her nandez not to nove or he would kill him (21/2579-81, 2588)

Rogers asked Hernandez if he knew the bitch in Apartnent 102.
Her nandez replied, "I don't know, | don't know, | don't know, just
| eave nme al one.” Rogers continued yelling at him and kept the
knife at his throat. He was pushing various el evator nunbers. This
| asted four or five mnutes. (21/2582-83)

When they got to the | obby, Rogers saw the security guard and
ran after himwth the knife in his hand. (21/2583) Hernandez ran
out and the police arrived. He told the police what had happened.

He saw the security guard three or four mnutes |ater and he was
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not noving one arm as though it were injured.? (21/2585)
Det. Kevin Becker, of the Los Angel es Police Departnent,
i ntervi ewed Hernandez and MIliaye Bjife, the security guard, after
the incident. At 11 or 12:00 at night, Bjife heard noises com ng
from the parking garage. He went to investigate and saw Rogers
bangi ng on cars in the parking garage. Bjife yelled at Rogers and
told himto stop. Rogers stopped and | eft the garage. (21/2591-93)
A few mnutes later, Bjife heard a disturbance in the el eva-
tor. den Rogers canme out of the elevator. He seened agitated and
very angry about sonething. Rogers said sonething like, "why can't
you get out of here,” or "go honme." He picked up a stack of news-
papers fromthe desk and threwthemat Bjife. He grabbed Bjife by
the jacket lapels and tried to pull himover the counter. Bjife,
who did not understand why Rogers was so angry, tried to fend him
off. Rogers threw himto the ground, picked himup, and started
bangi ng hi s head agai nst a cenent pillar. Wen the el evator opened,
Bjife went into it to escape. Rogers followed him into the
el evator but Bjife was able to get out of the elevator. (21/2594)
Becker interviewed A en Rogers injail tw days | ater. Rogers
seened agitated and very disturbed he was in jail. He was
argunent ati ve, sarcastic, and sonewhat conbative. He denied having

a knife and said he did not get into a fight wwith M. Bjife. Al-

21 Def ense counsel twice noved for a mstrial, because his
client's right to a fair trial was violated. (21/2599-2605) He
then asked if the record could reflect his continuing objection
and the court agreed. (21/2586)
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t hough Becker thought Rogers' behavior bizarre, no one had him
exam ned by a psychiatrist. (21/2596-98)

Qut of the presence of the jury, defense counsel proffered
testinmony from Det. Becker as to the status of this offense as a
fel ony or a m sdeneanor. Becker identified the docunent as a Cali -
fornia judgnent and sentence and said the case appeared to have
been turned over to the Muinicipal Court, and was handl ed by the
city attorney. He believed the Minicipal Court had jurisdiction
only over m sdeneanors. He had only dealt with m sdeneanors in
that court. The Superior Court handled felonies. A bench warrant
had been issued for violation of probation, apparently because
Rogers failed to appear in court. (21/2599-2601)

After the testinony, the judge asked the prosecutor whether
she had a case that said she coul d use a m sdeneanor and pretend it
was a felony, and told her to find one. (21/2606) She asked the
prosecut or whet her she thought it did not matter whether the court
whi ch rendered the judgnment had jurisdiction over felonies. The
judgnent was entitled, "In the Minicipal Court of Los Angeles
Hol | ywood Judicial District, County of Los Angeles, State of Cali -
fornia." (21/2609) The prosecutor maintained the convictions would
be a felonies in Florida by anal ogy to the habitual fel ony of fender
statute, and the court should look to the elenents to determ ne
whet her it would be a m sdeneanor or a felony under Florida |aw

(21/ 2785)
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During charge conference, the judge was finally provided with
a copy of Section 17 of the California Penal Code, which stated:

A felony is a crime which is punishable with death or
by inprisonnent in state prison. Every other crine or
public offense is a m sdeneanor except those offenses
that are classified as infractions.

(B) Wien a crinme is punishable in the discretion of the
Court by inprisonnment in the state prison or by fine, or
i nprisonnment inthe county jail; in other words, alterna-
tive sentences, it is a msdeneanor for all purposes
under the follow ng circunstances:

1. After a judgnent inposing puni shnent ot her
than i nprisonnment in the state prison

(22/2784) At this point, the judge knew for certain that the
crines were m sdeneanors. She noted that crimnal statutes nmust be

construed in favor of the defendant when in question. See Trotter

v. State, 576 So. 2d 691, 694 (Fla. 1990). She determ ned that,
because Rogers was not on felony probation, he would not qualify
for the "commtted while under sentence of inprisonnent, or on
fel ony probation" aggravator. (22/2784-85)

Def ense counsel renewed his Mtion for Mstrial because the
evidence the jury heard was so inflammatory and prejudicial that
Rogers could not possibly receive a fair penalty phase trial
(22/ 2786) The judge said she would instruct the jury to disregard
it; that was the best she could do; and "this is the second week .

and tonorrow will be Friday of the second week." (22/2788)
Apparently, she thought it was too late to declare a mstri al

After consultation with counsel, the judge instructed the

jury, during the penalty phase jury instructions, as foll ows:
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Menmbers of the jury, you heard testinony from Raynundo

Her nandez and Detective Kevin Becker of the Los Angeles

Police Departnent. You're instructed to disregard the

testimony of both w tnesses and afford it no weight in

your penal ty phase deli berations, or considerations as it

was not properly admtted. It was irrelevant to any

issue in this case. (23/2816)

Adm tting testinony of a prior victimof a m sdeneanor, to
support the "prior violent felony" aggravator is intolerable. The
jury may well have focused on Hernandez' description of his terror
when Rogers held a knife to his throat for no apparent reason.
Rogers' actions were so bizarre as to portray himas a |unatic who
had gone of f the deep end, and woul d be a danger to society. Even
nor e prejudi ci al was Hernandez' testinony that Rogers had a kitchen
knife eight or nine inches long. |In the instant case, the victim
was stabbed eight or nine inches deep with a sharp object. Thus,
the jury may have believed this evidence confirnmed Rogers' guilt.

Aggravators are strictly limted to those enunerated in the

statute. Kornondy v. State, 703 So. 2d 454, 463 (Fla. 1997)

("turning of a blind eye to the flagrant use of nonstatutory aggra-
vation jeopardizes the very constitutionality of our death penalty

statute"); Geralds v. State, 601 So. 2d 1157, 1162 (Fla. 1992).

Quoting fromElledge v. State, 346 So. 2d 998, 1003 (Fla. 1977),

this Court wote in Mller v. State, 373 So. 2d 882 (Fla. 1979):

We nust guard agai nst any unaut hori zed aggravati ng fact or
going into the equati on which mght tip the scales of the
wei ghi ng process in favor of death.

373 So. 2d at 885. See also, Trawick v. State, 473 So. 2d 1235,

1240 (Fla. 1985) (this Court reversed for new penalty trial where
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testinony about the injuries received by a surviving wtness was
adm tted and considered by the jury, although it did not relate to
any statutory aggravator, thus tainting the recommendation.)

In our case, the judge did not tell the jurors to disregard
the evidence right after they heard it, but waited until after the
def ense case was concluded, and included it in her penalty phase
jury instructions. Although the court realized her error prior to
instructing the jury; excluded the "prior violent felony" and
"under sentence of inprisonnment or on felony probation" aggra-
vators, instead instructing the jurors to disregard the testinony
of both w tnesses (23/2816), it was too little too late. The jurors
had al ready heard the lengthy testinony of the two California wit-
nesses. They nust have been very confused as to why they heard this
testinony and were told it was irrelevant and they should forget
about it. The bell was rung. The jury could not just forget the
testinony of these wi tnesses during deliberations.

It is clearly error to allowthe jury to hear w tnesses des-
cri be a m sdeneanor, intended to support the "prior violent fel ony"
aggravat or, even though the jury was not instructed on that aggra-
vator. The inadm ssible testinony, especially that of Hernandez
who was terrified when Rogers threatened himw th a kitchen knife,
was extrenely inflammatory. It was the State's only penalty phase
evidence. The jurors clearly could not put this out of their m nds
when making a penalty recommendation. They rendered a 12-0 death

recommendation. The testinony was clearly harnful
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| SSUE V
THE PROSECUTOR MADE OUTRAGEQUS AND | MPROPER
ARGUMENTS | N PENALTY PHASE CLOSI NG | N ADDI -
TION TO OTHER PROSECUTORI AL M SCONDUCT.
It is well established that counsel has the duty to refrain

frominflammat ory and abusi ve argunent. Stewart v. State, 51 So. 2d

494 (Fla. 1951). Prosecutors in particular have a duty to seek
justice and a fair trial. 1d. at 495. The prosecutor has the
responsibility to seek justice, not nerely to win a conviction

Garron v. State, 528 So. 2d 353, 359 (Fla. 1988).

This Court has repeatedly expressed its displeasure with pro-

secutorial m sconduct in death penalty cases. See Ruiz v. State, 24

Fla. L. Wekly S157 (Fla. April 1, 1999); Now tzke v. State, 572

So. 2d 1346, 1350 and 1356 (Fla. 1990); Garron, 528 So. 2d at 359;

HIll v. State, 477 So. 2d 553, 556-57 (Fla. 1985); Bertolotti V.

State, 476 So. 2d 130, 134 (Fla. 1985). Moreover, Florida courts
have not hesitated to reverse convictions in such cases. See e.qg.,

Pait v. State, 112 So. 2d 380, 385 (Fla. 1959); Huff v. State, 437

So. 2d 1087, 1090-91 (Fla. 1983); DeFreitas v. State, 701 So. 2d

593, 596 (Fla. 4th DCA 1997); Pacifico v. State, 642 So. 2d 1178,

1184 (Fla. 1st DCA 1994); Duque v. State, 460 So. 2d 416 (Fla. 2d

DCA 1984); Jones v. State, 449 So. 2d 313 (Fla. 5th DCA 1984);

Wheeler v. State, 425 So. 2d 109, 110-11 (Fla. 1st DCA 1982)

Peterson v. State, 376 So. 2d 1230 (Fla. 4th DCA 1979). |In several

cases -- Pait, DeFreitas, Pacifico, Duque, Jones, and Peterson, the

reversal s were expressly based on fundanental error
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Unfortunately, the prosecutor inthis case failed to heed this
Court's adnmonitions to seek justice and a fair trial. During her
closing argunent, she made argunents intended to inflanme and
prejudice the jury. They were not based on the evidence and were
extrenely prejudicial. She made di sparagi ng remar ks about Rogers
mtigation and expressed her personal belief that he deserved the
death penalty. Rogers had a right to fair consideration of the
def ense testinony, uninpeded by unfair prosecutorial tactics.

Al t hough defense counsel failed to object to the prosecutor's
coments in closing, he did object to other prosecutorial mscon-
duct . In Ruiz, 24 Fla. L. Wekly S157, the State argued that,
because defense counsel failed to object to sone of the prosecu-
tor's inproper argunents, the Appellant was barred from raising
t hem on appeal. The Court di sagreed:

When the properly preserved coments are conbined with

addi tional acts of prosecutorial overreaching set forth

below, we find that the integrity of the judicial process

has been conprom sed and the resulting convictions and

sentences irreparably tainted.

24 Fla. L. Wekly at S159. In this case, the prosecutors conmtted
m sconduct even before the trial started, to which counsel objected
strenuously. They instructed their investigators to search Rogers

cell wthout a warrant and wi thout his consent. The investigators
confiscated every the docunents therein, including many attorney/

client privileged docunents, and stored themin the prosecutors'

office, intending to read them (See Issue Il, supra.)
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Duri ng penal ty phase, these sane prosecutors commtted further
m sconduct by introducing i nadm ssible testinony concerning prior
m sdenmeanors to which Rogers pled in California. These prosecutors
failed to ascertain whether Rogers' California convictions were
fel onies or m sdeneanors prior to calling wtnesses concerning the
crime. In fact, it appears fromthe record that they believed the
convictions to be m sdeneanors, but argued to the judge that she
should nodify the law, by analogy to other dissimlar laws, to
allow this evidence to be admtted. The judge was not shown the
California statute which proved the convictions were m sdeneanors
until after the witnesses testified and, thus, allowed the jury to
hear inadm ssible evidence which supported an inapplicabl e aggra-
vator ("prior violent felony"). Once the jury heard this testino-
ny, it was inpossible for themto just "forget about it," even with
a penalty phase instruction not to consider it. (See I|Issue |V,
supra.) Defense counsel strongly and repeatedly objected to the
i ntroduction of this testinony, advising the judge the convictions
were m sdeneanors. This m sconduct, together with Cox's closing
argunment in penalty phase require a new trial.

Prior to trial, defense counsel filed a "Motion in Limne to
Enter Order Prohibiting State from Introducing in Evidence or
Argui ng (anmnong ot her things):

11. Any conment on the prosecutor's personal opinion about
the death penalty generally or its application to this case.

12. Any argunent pertaining to the social status of victim
16. Any argunent of facts not in evidence.
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(1/146-48) The judge granted the notion, although the prosecutor
said at the hearing she would not argue these things unless the
def ense opened the door (4/17-18)

Nonet hel ess, Prosecutor Cox argued all of the above, during
penalty closing. First, she repeatedly m srepresented the facts
and denigrated the mtigation. For exanple, she argued that
Rogers' chronic al coholism and intoxication during the hom cide
were not mtigating and did not exist:

|s there anything about the excuse of voluntarily

[sic] use of alcohol that in any way mtigates the death

of Tina Marie Cribbs? OCh, M. Rogers goes to a bar,

spends his noney to drink al cohol and then kills sonebody

and we're supposed to say, oh, well, that sonehow takes

away fromthe horror of that woman's deat h.

And was there any indication that he was drunk? None.

That was specul ati on. Nobody at the bar thought he was

drunk. They all thought he was charm ng and snooth. No

one told you anything other than he was dri nking.

(23/2827) Extrene al cohol abuse and evidence the defendant was
drinking during the crinme is relevant, and supports the mtigators
of "extrenme nental or enotional disturbance" and "substanti al

inpairnment."” Nibert v. State, 574 So. 2d 1059, 1063 (Fla. 1990).

That "no one told you anything other than that he was dri nk-
ing," is a blatant msstatenent of fact. Both nmental health
experts testified Rogers was an al coholic. Dr. Mher said Rogers
had been drinking for two days before the murder; that alcoho
dependance was a serious and severe problemin his life, and that
Rogers' mnental problens caused him to becone a violent drunk.

(22/2750-58) The cab driver who dropped Rogers off at the Showt own

69



recal l ed that Rogers was unkenpt and snelled |like stale beer. He
| ooked |i ke he had been drinking all night, had stopped and started
again. The driver did not believe Rogers was sober. (22/2679-80)
Mor eover, Rogers drank all afternoon with the victim

Ms. Cox argued that Rogers' deprived chil dhood was not mtiga-
ting despite a nyriad of case lawto the contrary:

And the thing is, to what point can we stop bl am ng our

chil dhood, can we stop blamng the frailties of our

parents? No one is blessed with perfect parents. W all

try to be, but we all have our shortcom ngs. Wen you're

34 years old, is it fair to blane anybody but yourself?

Wen is it that we as a society call upon the individual

as an adult to take responsibility for their actions? He

and he alone i s responsible.
(23/2829) This is a flagrant m sstatenent of the law. In Stevens
v. State, 552 So. 2d 1082 (Fla. 1989), this Court found it "well
settl ed that evidence of fam |y background and personal history may

be considered in mtigation." 552 So. 2d at 1086; see al so, Santos

v. State, 591 So. 2d 160 (Fla. 1991); Freeman v. State, 547 So. 2d

125 (Fla. 1989); Brown v. State, 526 So. 2d 903 (Fla. 1988). More-

over, this evidence nust be considered. "Wen a reasonabl e quant um
of conpetent, uncontroverted evidence of a mtigating circunstance
is presented, the court nust find that the mtigating circunstance

has been proved.” N bert, 574 So. 2d 1059; see Canpbell v. State,

571 So. 2d 415 (Fla. 1990); Rogers v. State, 511 So. 2d 526, 535

(Fla. 1987) (citing Eddings v. Oklahoma, 455 U. S. 104 (1982)). A

mtigator can only be rejected if the record contains conpetent

substantial evidence to support the rejection. N bert.
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Rogers' father was a violent drunk who abused his nother and
finally lost his job for drinking; Roger's older brother got him
into drugs, alcohol and burglaries at age eight or ten. The famly
lived in poverty and the children were shown no affection nor given
any noral guidance. This was clearly mtigating.

Ms. Cox argued further that:

They want you to | ook at the defendant's background and
say, oh, this is so horrible and this is mtigating be-
cause this is where he cane fromand this is who he is.

Well, who was Tina Marie Cribbs? She was a woman who
had a very hard life, a woman who had to work for every-
t hing that she had, a woman who was shoul dered with a | ot
of burdens, the burdens of being a single parent, of
having two boys she had to raise al one, a woman who al -
t hough she tried to educate herself and get better jobs
because she was soneone who wor ked and earned her way and
supported her children, she couldn't get her teeth to be
corrected and sonething as little as that, sonething as
little and as unfair as that, prevented her fromadvanc-
ing herself, and so she was left nmenial tasks away from
t he sight of the public, such as cl eaning hotel roons and
cooking in restaurants, which she didwith a smle on her
face so that she could take care of her children

She's sonebody who was a ray of sunshine, and that's
what her nother said. She was her entire world. Tina
was sonebody who had never been given a break and yet
al ways had tinme for sonebody el se's probl ens, always had
tinme to cheer sonebody el se up, always would try to help
sonebody el se out and never expect anything in return.

You' ve heard about Tina Cribbs to rem nd you that
justice is due to her, as well as to @en Rogers. You
heard about Tina Marie Cribbs to remnd you that our
society, we have all lost as a result of the death of
this responsi bl e person. Her chil dren have been split
up. One of her sons may never be the sane. And Mary
Dicke [Tina's nother] has a hole in her life that wll
al ways be there.

(23/2831) Al though this description is based on the victiminpact

testinony of Tina Cribbs' nother, pursuant to 8§ 921.141 (7), Ms.
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Cox has agai n gone overboard. This is commentary on Cri bbs' soci al
status, prohibited by the pretrial notion in limne, and a bl atant
attenpt to cause the jury to rely on enotion rather than the | aw.

The prosecutor's attenpt to justify her argunent by noting
that the defense was asking the jury to consi der Rogers' background
is of no avail. A defendant's deprived background is mtigating.
The victim s background has no beari ng on the def endant's sent ence.
The prosecutor's argunment is intended to cause the jurors to feel
sorry for the victimand her nother, not because Cri bbs was kill ed,
but because she was a sad pathetic person who was never given a
break, thought of no one but herself, and worked three jobs to
support her children because she could not afford to get her teeth
fixed, yet was a ray of sunshine to everyone.

Mor eover, the prosecutor's comment that, "You' ve heard about
Tina Cribbs to rem nd you that justice is due to her, as well as to
A en Rogers," is an attenpt to equate justice for Cribbs with death
for Rogers. The jury already found Rogers gquilty and its only
deci sion was whether he would live or die. The prosecutor's role
in closing argunent is to assist the jury in analyzing the
evi dence, not to obscure the jury's vieww th her personal opinion,
enotion, and nonrecord evidence. Ruiz, 24 Fla. L. Wekly S157.

As in Ruiz, the prosecutor urged the jurors to do their duty,
as her father had done, in alnost identical |anguage:

My father was a physician and he was a commander in
the United States Navy Reserves, and about seven years

ago, he got orders to go to Operation Desert Stormto
command a hospital ship. And right about the sane tinme
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that he got those orders, the doctors found a shadow on
his brain. They couldn't say what it was, but his famly,
we knew, and we begged himnot to | eave. W begged him
to stay because we knew the cancer would grow and even-
tually kill him And knowi ng as we all did that his days
were nunbered, | said, "Please explain to the Navy that
you can't go; you've got to stay here and be with us,"
and he said, "No, it's ny duty."

The thing about duty is that it's always difficult and

it's usually unpleasant, but it's an obligation. Wen

you got your jury sunmons in this case, it was a call to

duty. No one here underestimates the difficulty of your

task or the difficulty of what we're calling upon you to

do. It is wthout any pleasure that | stand here and

request the ultimte sentence be inposed in this case,

but for there to be justice in the State of Florida, the

puni shnment nust fit the crine.

This crinme, this act of pure evil, the puni shnment nust

fit it. Justice can be harsh and demandi ng, but there's

not one of these facts that are easy. W ask you to con-

sider these things not because they're easy because we

all know they're difficult and they're right. You have

the courage and noral strengths to do justice in this

case. Thank you.
(23/2933) The Ruiz court explained that this "blatant appeal to
jurors' enotions" was inproper because it personalized the pro-
secut or and gai ned synpathy for her and her famly. It contrasted
Rogers unfavorably with her "heroic and dutiful"™ father. It put
before the jury new evidence highly favorable to the prosecutor,
and her famly, and exenpted this evidence fromthe requirenents of
adm ssibility and from cross-exam nati on. It equated Ms. Cox's
father's "noble sacrifice for his country" with the jury's noral
duty to sentence Ruiz (and in this case, Rogers) to death. Ruiz,
24 Fla. L. Weekly at S159.

The final portion of the above argunent is the prosecutor's

opinion that the jurors' duty is to sentence Rogers to death. M.
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Cox argued that, "for there to be justice in the State of Florida,
t he puni shnent nust fit the crinme. This crinme, this act of pure
evil, the punishnent nust fit it. . . . W ask you to consider
these things . . . because we all know they're . . . right. You
have the courage and noral strength to do justice in this case.”
(23/2933) In other words, if the jurors did not reconmend deat h,

they would fail to do their duty. See Ubin v. State, 714 So. 2d

411, 421 (Fla. 1998) ("I'm going to ask you to do your duty,"
condemmed). Cox even had the audacity to infer that, if the jurors
failed to vote for the death penalty, they |acked "courage and
noral strength.”

Prosecutorial m sconduct rarely constitutes fundanental error
-- sO outrageous that it requires reversal even when there is no
cont enpor aneous obj ection.?® M. Cox's closing argunent, however,
equating her father's bravery with the jury's duty to inpose the
death sentence, was so irrelevant, outside the evidence, and pre-
judicial, it constitutes fundanental error.

Even w thout a contenporaneous objection, a defendant is
entitled to a newtrial when "the prosecutor is guilty of numerous
acts of prosecutorial msconduct of such a nature and character
that the cunulative and collective effect rose to the |evel of

fundanental error." DeFreitas v. State, 701 So. 2d 593, 596 (Fl a.

28 Pait v. State, 112 So. 2d 380, 385 (Fla. 1959); Pacifico
v. State, 642 So. 2d 1178 (Fla. 1st DCA 1994); Duque v. State,
460 So. 2d 416 (Fla. 2d DCA 1984); Jones v. State, 449 So. 2d 313
(Fla. 5th DCA 1984); Peterson v. State, 376 So. 2d 1230 (Fla. 4th
DCA 1979).
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4th DCA 1997) (three cunulative errors constituted fundanental
error). Inthis case, there were many nore than three instances of
prosecutorial m sconduct, some of which were subject to strenuous
objection (the cell search and adm ssion of m sdeneanor evidence)
The cumul ative prosecutorial conduct requires reversal.

The Ei ght h Amendnent requires a hei ghtened degree of reliabil -

ity in capital sentencing. Lockett v. Chio, 438 U S. 586 (1978).
Its guarantee of reliability in capital sentencing requires that
the death sentence in this case be vacated. The prosecutorial m s-
conduct was not harmless. As in Ruiz, the evidence of guilt was
not overwhel m ng. The case was circunstantial. The effect of the
prosecutorial m sconduct perneated the trial and penalty phase. The
State cannot prove the prosecutor's errors did not affect the out-

cone. State v. DD@uilio, 491 So. 2d 1129 (Fla. 1986).

| SSUE VI
THE TRIAL COURT ERRED BY DENYI NG A DEFENSE
MOTI ON FOR A NEW TRI AL BECAUSE OF NEWY DI S-

COVERED EVI DENCE, VWHEN A NEW DEFENSE W TNESS
CAME FORWARD AFTER TRI AL.

The right to call wtnesses in one's own behalf is essential

to due process. Chanbers v. Mssissippi, 410 U S. 284, 294-97

(1973); Washington v. Texas, 388 U S. 14 (1967). The accused has a

basic right to introduce evidence in his defense to show that

soneone el se commtted the crinme. See e.qg., Chanbers 410 U.S. 284;

Pettijohn v. Hall, 599 F.2d 476 (1st Cir. 1979); United States v.

Robi nson, 544 F.2d 110, 112 (2d Cr. 1976).
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Florida has | ong recognized that one accused of a crinme may

show his innocence by proof of the guilt of another. Lindsay v.

State, 68 So. 932 (1915); Pahl v. State, 415 So. 2d 42 (Fla. 2d DCA

1982); Barnes v. State, 415 So. 2d 1280, 1284 (Fla. 2d DCA 1982)

(Gines, J., dissenting). In the case at hand, even though the
evi dence was not discovered until the end of the trial, the judge's
failure to grant the defense Mdtion for New Trial deni ed Rogers the
right to present a neani ngful defense.

Def ense wi tness Thomas Anbrose did not cone forward until
after Rogers was found guilty, while the jury was out deliberating
its sentencing recomendation. At the June 13 hearing, counse
i nformed the judge of the newmaterial witness. Their investigator
had spoken to the witness and taken his statenent. The defense had
intended to call the witness during that hearing, but Anbrose had
di sappeared. He asked the court to reserve ruling until the June
20t h hearing, when they hoped to produce him (23/2887-88)

The wi t ness, Thomas Anbrose, surfaced because he had read news
coverage and his consci ous was bothering him He called the office
of defense counsel from a pay phone. As soon as defense counsel
recei ved the information, he sent an i nvesti gator, Janes Edenfi el d,
to take a statenment. (23/2888, 2898) Edenfield testified he net
Thomas Anbrose the sanme day he called. The interview took place at
a phone booth on West Kennedy in front of a conveni ence store.

Anbrose said that, on an evening during in early Novenber,

1995, he was wal king froma conveni ence store toward the Tropi cana
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notel (across the street from Tanpa 8 notel) where he was staying.
He met d en Rogers and they began tal king. Anbrose invited Rogers
to his room Rogers said he needed to stop at his roomat Tanpa 8
to get cigarettes. Anbrose waited in the parking lot. He observed
a femal e and a Mexi can nmal e i nside the roomRogers entered. Rogers
and Anbrose went to the Tropicana, where they drank wine. After a
coupl e hours, Rogers needed to back to his room (23/2889-93)

The two nen returned to the sane roomat Tanpa 8. Just a few
seconds after Rogers entered the notel room he cane back out,
exclaimng, "Oh, ny god, she's dead,” or words to that effect.
Rogers asked Anbrose what he should do. Anbrose told Rogers that,
if were him he would just get in the car and | eave. Anbrose |eft
and that was the last tinme he saw Rogers. (23/2891-02)

Anbr ose was honel ess and nmade noney goi ng to vari ous day | abor
pools. Edenfield went to the day |abor pool s | ooking for Anbrose.
He went to the sheriff's departnent; checked wth area hospitals,
and the jail. (23/2892) The court reserved ruling until the sche-
dul ed hearing June 20, 1997. (23/2905) Wth the help of the Tanpa
police, Edenfield found Anbrose, who testified on June 20. (24/36-
128) The court heard a taped statenent of Anbrose's interviewwth
Randy Bell. (25/148-210) Wat Anbrose told the investigator was
pretty much the sanme as he testified to at the hearing, and in his
taped interview with Bell, except he added nore detail. Anbrose
said one of the two people he saw | eaning out the door of Rogers

room was a Mexican he recognized fromthe Salvation Arny, but he

77



did not know his nane. (25/194) He was unsure which night he net
Rogers but thought it was the night before he sawthe evidence tape
at Tanpa 8, which would have been Monday rat her than Sunday. Wen
Rogers ran out of his room vyelling "she's dead, what do | do?", he
said there was bl ood everywhere. (24/36-128)

The judge determ ned that the evidence could not have been
di scovered earlier through due diligence; was material to issues in
the case; and was not cunul ative. She noted that Anmbrose was a
street person who drank and had a bad nenory. She found his testi -
nmony i nconsistent with other evidence, unreliable, and totally un-
wort hy of belief. (25/238-39) She denied the Mdtion for New Trial .

Who is to say what is reliable? Wat was Anbrose's notive to
cone forward at the end of the trial and Iie? Al though he was con-
fused as to sone of the details, and the exact date, his stories on
all three occasions were basically the sane. WAs his reliability
not a jury question? Had Anbrose been avail abl e during the defense
case, he certainly would have been permtted to testify.

Rogers' only defense in this case was that he did not kil
Tina Cribbs. Al though he told defense counsel about Thomas Anbrose
prior to trial, Rogers did not know his nane or where to find him
(23/2888) Had Rogers taken the stand to testify about his encoun-
ter with Anbrose the night of the hom cide, and been unable to pro-
duce him the jury would not have believed him Thus, he would
have rel i nqui shed his right not to testify and have been subject to

damagi ng cr oss-exam nati on because he had no proof Anbrose exi sted.
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In Pettijohn v. Hall, 599 F.2d 476 (1st Cr. 1979), the court

observed that the Si xth Anendnent severely restricts a judge's dis-
cretion to reject evidence that soneone el se commtted the crine.
Excl usi on of rel evant excul patory evidence i nfringes upon the fun-
danental right of an accused to present witnesses in his own de-
fense. The right "gains special inportance when the evidence is
critical to the accused' s defense." Pettijohn, 599 F.2d at 480.

One accused of a crine may show his i nnocence by proof of the

guilt of another."” Pahl v. State, 415 So. 2d 42 (Fla. 2d DCA 1982).
In this case, Rogers was convicted solely on circunstantial
evi dence. Cribbs left the bar with him was found dead in his
nmotel room his fingerprint was on a gasoline receipt in her dis-
carded wallet, and he was captured driving her car. The State
presented no concl usive evidence that any bl ood found on Rogers'
bel ongi ngs matched that of Cribbs. (See Statenent of Facts). The
prosecutor could not directly connect Rogers to the murder. Had
the court granted the defense Mdtion for New Trial, Thomas Anbrose
woul d have provi ded the only direct excul patory evi dence Rogers did
not commt the nurder. By denying the defense Mtion for New
Trial, and refusing to all ow Anbrose to testify, the court viol ated

Rogers' due process right to present a defense.

I SSUE VI I
THE TRI AL COURT ERRED BY | NSTRUCTI NG THE JURY

ON, AND FI NDI NG, THE TWO STATUTORY AGGAVATORS:
THAT (1) THE HOM Cl DE WAS COWM TTED DURI NG A
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ROBBERY OR FOR PECUNI ARY GAIN, AND (2) THE
HOM CI DE WAS HEI NOUS, ATROCI QUS OR CRUEL

The State nmust prove the existence of an aggravator beyond a
reasonabl e doubt before it may be weighed in inposing a death

sentence. State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973) \Wen an

aggravator is shown only by circunstantial evidence, the evidence
must be inconsistent wth any reasonable hypothesis which m ght

negate it. Geralds v. State, 601 So. 2d 1157, 1163 (Fla. 1992);

Eutzy v. State, 458 So. 2d 755, 758 (Fla. 1984). The State never

proved Rogers intended to rob Cribbs at the tine of the hom cide.
Simlarly, the State failed to prove the hom cide "HAC "y
COW TTED DURI NG A ROBBERY OR FOR PECUNI ARY CGAI N
In this case, it is reasonable to suppose Rogers stabbed
Cribbs in arage due to a di sagreenent over sex. W know only that
the victimwas stabbed once in the buttocks and once in the torso
or chest. Two doctors disagreed as to how |l ong the victi mmy have
been conscious or alive and, finally, Dr. Feegal said "the best he
could say was that he did not know. " (18/2177)
No one knows what happened in Rogers' hotel room so no one
knows whet her the crime was HAC. 2 The State presented i nsufficient
evi dence to support the "commtted during a robbery or for pecuni-

ary gain" aggravator. The argunment in Issue |, part 2, should be

2% The prosecutor argued they did not have to prove notive
"because there is no way that the State of Florida could ever
prove what depraved thoughts go through the mnd of a man |ike
this who's capable of doing the things that he did. And so
that's not an el enent because it's sonmething that's inpossible to
prove." (20/2337)

80



consi dered together with this i ssue because the crine would have to
have been conmtted during a robbery to prove both felony nurder
and this aggravator.

In her sentencing order, the judge found that the crinme was
commtted while the defendant was engaged in the conm ssion of a
robbery or was commtted for pecuniary gain. (3/489) She wote:

M . Rogers was convi cted cont enpor aneously by the jury of

Count 11, Robbery Wth a Deadly Wapon, and Count I11

Grand Theft Mdtor Vehicle. The personal property taken

was the property of the victimof the nurder. The vehi -

cle was the property of the victimof the nurder, and the

Def endant was i n possession of that vehicle when he was

apprehended approxi mately one week after the nmurder in

the State of Kentucky.

(4/489) The judge failed to address whether Rogers commtted a
robbery (other than the jury finding); whether the taking of the
car was an afterthought; what, if any, other property was taken
and whether its taking was during a robbery.

The judge's finding of "commtted during a robbery and for
pecuni ary gain" could be made only by drawi ng unwarranted infer-
ences. She specified that the car belonged to the victim and
Rogers was i n possession of it when apprehended. (4/489) She infer-
red that Rogers' "possession of stolen property” made himguilty of
robbery. It did not.3® Possession of recently stol en property per-

tains to property taken during a burglary. Thus, it would consti -

tute a theft, not a robbery. Although the judge instructed the

30 The judge suggested this theory earlier, during defense
counsel's judgnent of acquittal argunent. See note 21, supra.
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jury on "possession of recently stolen property,” there was no
burglary in this case. |If anything, it was a robbery or a theft.

In Chaky v. State, 651 So. 2d 1169, 1172 (Fla. 1995), this

Court stated as foll ows:

Thi s aggravating circunstances [conmtted for pecuniary
gain] applies "only where the nurder is an integral step
i n obtaining some sought-after specific gain." Hardw ck
v. State, 521 So. 2d 1071, 1076 (Fla.), cert. denied, 488
U s 871, 109 S.Ct. 185, 102 L.Ed.2d 154 (1988).

Mor eover, proof of this aggravating circunstance cannot
be supplied by inference from circunstances unless the
evidence is inconsistent wwth any reasonabl e hypot hesi s
ot her than t he exi stence of the aggravating circunstance.
Simons v. State, 419 So. 2d 316 (Fla.1982).

Wil e several theories were advanced as to why this nurder m ght
have taken place, thereis |little evidence to support any of them
No evidence suggested that Rogers was in need of nobney or that
Cri bbs had any noney. Rogers paid for drinks for Tina and her
friends with a hundred dollar bill. He paid for several nights
stay at the Tanpa 8 notel.

No evi dence proved anything was stolen from Cri bbs' person
Al though Cribbs' nother testified that Cribbs al ways wore several
rings and a watch, none of her friends renmenbered whet her she was
wearing themat the bar where she nmet Rogers. Thus, she nay have
| ocked themin her car for safekeeping. Her friend, C ndy, said
Tina al ways |l eft her "stuff" |ocked in her car. (11/1207-08) There
was i nsufficient proof Rogers took Cribbs' jewelry.

The police found two or three chain necklaces in the sink. |If
Rogers intended to steal Tina's jewelry, why did he | eave these?

The m ssing rings and watch never showed up in the car, in Rogers
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bel ongi ngs, in a pawnshop or dunpster. Even if Rogers took these
itens, the State presented no evidence he killed Cribbs to steal
her jewelry. No testinony indicated the jewelry was val uable. See
H1l, 549 So. 2d 179 (Fla. 1989) (that H Il took victims noney did
not establish pecuniary gain aggravator because H Il commtted
sexual battery prior to nurder; thus sexual battery may have been

notive for nmurder); Jones v. State, 580 So. 2d 143, 146 (Fla. 1991)

(taking billfold may have been afterthought).

This Court has found, repeatedly, that no financial gain is
derived when the defendant takes the victims car if the car may
have been taken to facilitate escape rather than to inprove the

defendant's financial worth. See, e.g, Allen v. State, 662 So. 2d

323, 330 (Fla. 1995) (taking car did not support pecuniary gain

aggravat or where car abandoned after nurder); Scull v. State, 533

So. 2d 1137 (Fla. 1988); Peek v. State, 395 So. 2d 492 (Fla. 1981)

(taking car may have been to facilitate escape).

Striking the pecuniary gain aggravator in Scull, the Court
noted that, although Scull took the victims car, it was possible
he did so to facilitate his escape rather than to inprove his
financial worth. Rogers nust also have taken Cribbs' car to
escape, as it clearly did not inprove his financial worth. He
drove the car to Kentucky where he was arrested. He nust have
known he could not sell the car without incrimnating hinself.

It is not sufficient to show that property or noney was taken
incidental to a homcide; the State nmust prove beyond a reasonabl e

doubt that the nurder was notivated, at least in part, by a desire
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for financial gain. Allen, 662 So. 2d at 330; Elamyv. State, 636

So. 2d. 1312 (Fla. 1994) (theft conpleted before nurder negates
pecuniary notive); Scull, 533 So. 2d at 1142; Hill, 549 So. 2d at
183; Jones, 580 So. 2d at 146; Peek, 395 So. 2d at 499.

"Such proof cannot be supplied by inference fromthe circum
stances unless the evidence is inconsistent wwth any reasonabl e
hypot hesis other than the existence of the aggravating circum

stance." Sinmmons v. State, 419 So. 2d 316, 318 (Fla. 1982); see

also H I, 549 So. 2d at 183; Ceralds, 601 So. 2d at 1163. Where
circunstantial evidence fails to prove the taking was a prinary
notive for the nmurder, or "was anything but an afterthought,” the
aggravat or cannot be sustained. Hll, 549 So. 2d at 183.

| f the taking of Cribbs' car (and any ot her property) may have
been an afterthought, this aggravator was not proven beyond a rea-
sonabl e doubt. Mahn, 714 So. 2d at 396 (taking of keys and noney an

afterthought); Parker v. State, 458 So. 2d 750, 754 (Fla. 1984) (no

evi dence nurder notivated by desire for itens taken); dark, 609
So. 2d at 515 (C ark took nobney and boots incidental to nurder).
Cases in which the pecuniary gain aggravator has been uphel d

show a definite financial notive for the nurder. See, e.q., Jones

v. State, 569 So. 2d 1234, 1238 (Fla. 1990) (prior to the nurder,
as the victins slept, Jones discussed killing themto obtain their

pi ckup); Floyd v. State, 569 So. 2d 1225, 1230, 1232 (Fla. 1990)

(defendant admtted to cell mate that he broke i nto wonman's hone and

was "ripping her off" when she surprised him and he cashed a $500
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check on her account within hours). In Floyd and Jones, the State
had evi dence of pre-existing pecuniary notives.

Wher e the underlyi ng charge of robbery serves as the basis for
both the conviction of felony nmurder and the findi ng of an aggrava-
tor, the aggravator fails to genuinely narrow the class eligible

for the death penalty. See Arave v. Creech, 123 L.Ed. 2d 188

(1993); Zant v. Stephens, 462 U S. 862, 867 (1983); Mhn, 714 So.

2d at 386; Porter v. State, 564 So. 2d 1060, 1063 (Fla. 1990). The

repetitive aggravator cannot constitutionally be wei ghed to i npose

the death penalty. See State v. Cherry, 257 S.E. 2d 551 (N.C

1979); cf. Espinosa v. Florida, 505 U S. 1097 (1992).

Because elimnation of this unproven aggravator |eaves only
one aggravator (or none, if HAC is invalid), and because the
def ense presented a nunber of significant mtigators, the State
cannot show beyond a reasonable doubt that consideration of the
invalid aggravator did not contribute to the jury's death recom

mendation or to the inposition of a death sentence. See Espi nosa v.

Florida, 505 U S. 1079 (1992); State v. DiGuilio, 491 So. 2d 1129

(Fla. 1989); Elledge v. State, 346 So. 2d 998 (Fla. 1977).

ESPECI ALLY HEI NOUS, ATROCI OUS OR CRUEL
To establish the HAC factor, it is not sufficient to showthat
the victimsuffered great pain, or did not die imediately. The
State nust prove the defendant intended to torture the victim or
the crinme was neant to be deliberately and extraordinarily painful.
HAC applies only to torturous nurders evi denci ng extrene and outr a-

geous depravity as exenplified by desire to inflict a high degree
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of pain, or utter indifference to or enjoynent of the suffering of

anot her. See e.qg., Wckhamyv. State, 593 So. 2d 191, 193 (Fl a.

1991); Santos v. State, 591 So. 2d 160, 163 (Fla. 1991); Orel us v.

State, 584 So. 2d 563, 566-67 (Fla. 1991).
As this court has applied that definition, it has required HAC
nmurders to have been torturous to the victim not just physically,

but nmentally as well. See, e.qg., Cooper v. State, 492 So. 2d 1059

(Fla. 1986) (victim bound and hel pless while gun msfired three
tinmes); Wckham 593 So. 2d 191 (anbushing 'Good Samaritan' and
shooting himtw ce not HAC even though he pled for life); WIlson v.
State, 436 So. 2d 908 (Fla. 1983) (single stab wound not HAC).

Rej ecting the HAC factor in R chardson v. State, 604 So. 2d 1107

(Fla. 1992), this Court cited Sochor v. Florida, 504 U S. 527
(1992), in which the Court stated that the HAC factor would be
appropriate in a consciencel ess or pitiless crinme which is unneces-
sarily torturous to the victim Accordingly, the hom cide nust be
bot h consci encel ess or pitiless and unnecessarily torturous before
HAC may be found and wei ghed. Ri chardson, 604 So. 2d at 1109.

No one was present when Cri bbs was stabbed. No one knows why
she was st abbed, how | ong she was consci ous or how | ong she |ived.
No one knows whet her Rogers wanted to kill her, went into a rage,
or killed her due to an uncontroll able inpul se brought on by al -
cohol and/or porphyria and/or brain damage. No evi dence suggests
Rogers intended to torture Cribbs or enjoyed her suffering as re-

quired for HAC to apply. See Santos, 591 So. 2d 160.
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In her sentencing order, the judge found the capital felony
was "especially heinous, atrocious, or cruel":

Tina Marie Cribbs died as a result of tw fatal stab
wounds i nflicted while she was consci ous. One stab wound
was in the buttock and the knife was driven in with such
great force that the wound path was nine and one-half
i nches deep. Wile in her body, the knife was tw sted
ni nety degrees before being pulled fromits path. Tina
Marie Cribbs was alive and conscious during the inflic-
tion of this fatal wound. The other stab wound was to
her chest and was driven in with such force that the
wound path was ei ght and one-half inches deep. Wile in
her body, the knife was tw sted ninety degrees before
being pulled fromits path. Tina Marie Cri bbs was alive
and conscious during the infliction of this fatal wound.

At sonme point during the attack on Ms. Cribbs, she

struggled for her life, evidenced by blunt inpact inju-

ries to her torso and a |l aceration to her left wist in-

di cative of a defensive wound. Al this took place in

the small confines of a notel bathroomwith little if any

chance of escape, where Ms. Cribbs would have been face

to face with her killer and his weapon of choice, a knife

with a blade at | east nine and one-half inches |ong.

Ms. Cribbs was conscious at the | east |ong enough to

realize her |ifeblood was fl owi ng down the bat htub drain

and that she could not escape death.
(3/489-90) The judge's reasoning is alnost entirely specul ati on,
based on facts that do not indicate the crinme was HAC No one
knows why Rogers stabbed the victimin the bathroom Mor eover ,
this does not indicate that he intended the nurder to be nore tor-
tuous, or that it was. No one knows whether the victimknew "her
i feblood was fl owi ng down t he bat htub drain and that she coul d not
escape death." Cribbs had been drinking, snoking marijuana, and
may have been in shock and unaware of her inpending death. No one
knows what went through her mnd, or if she was even consci ous,

sober and thinking rationally.
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Dr. Schultz did not testify that the bruises or small cut on
the victimis armwere defensive wounds. He indicated only that the
cut "appeared to be" a defensive wound. Anything nore is specul a-
tion -- not proof beyond a reasonabl e doubt. Mreover, a defensive
wound i s not enough to support HAC. Cases in which victins tried
to defend t hensel ves and HAC was uphel d i nvol ved prol onged att acks.

See, e.qg., Coolen, 696 So. 2d at 741 (stabbing death reduced to

second- degree nurder though defensive wounds found); Canpbell, 571
So. 2d 415 (victim stabbed 23 tines).

The two stab wounds in this case may have resulted fromthe
defendant's uncontrol | abl e rage. That he intentionally tw sted t he
knife is nerely specul ative. The nedical exam ner said the victim
may have noved instead. Mreover, if Rogers twsted the knife, it
may have been to renove it with no thought of causing nore pain.

Cri bbs woul d probably have di ed nore quickly had Rogers con-
tinued to stab her. Had he done so, however, it would have sug-
gested he was enjoying inflicting pain. That he stabbed her only
tw ce suggests he did not enjoy causing pain. He may have suddenly
real i zed what he was doi ng and, believing Cri bbs was dead or dyi ng,
left the notel room Perhaps he returned later and left in her
car. This, of course, is speculation, but it is just as reasonable
as that Rogers enjoyed the victims suffering.

In Brown v. State, 526 So. 2d 903 (Fla. 1988), this Court

refused to find the nurder of a police officer especially heinous,
atrocious, or cruel, even though the defendant took the officer's

gun and shot him despite his pleas not to do so. In Lews v.
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State, 377 So. 2d 640, 646 (Fla. 1979), the HAC factor was not
appl i cabl e even though the victimwas shot in the chest, attenpted

to flee, and was shot in the back. In Denps v. State, 395 So. 2d

501, 506 (Fla. 1981), the victimwas held down on his prison bed
and knifed. Al though he was stabbed nore than once, and |ingered
| ong enough to be taken to three hospitals, this Court found the
killing not so "conscienceless or pitiless" as to render it HAC

Douglas v. State, 575 So. 2d 165, 166 (Fla. 1991), provides an

exanpl e of HAC. |In Douglas, the defendant conm tted hei nous acts
extending over four hours, indicating the defendant enjoyed
torturing the victins. A further exanmple of HAC is the case of

Foster v. State, 614 So. 2d 455 (Fla. 1992), wherein, the defendant

severely beat the victim took out a knife and said, "I'mgoing to
kill you"; and stabbed the victimin the throat while he tried to
defend hinself. Foster grabbed the victimby the genitals and drug
himinto the woods, stabbing himagain inthe throat. Wile he was
still breathing, Foster stabbed himin the spine. |d.

The judge's findings were based on nere specul ation, gathered

fromthe nedical exam ner and crine scene. See Hamlton v. State,

547 So. 2d 630 (Fla. 1989) (no basis in record for judge's find-

ings).3 Aggravators nmust be proven beyond a reasonabl e doubt. Not

3% 1n closing argunent, the prosecutor repeatedly argued
t hat defense counsel had a vivid imagination. She referred to
hi s hypothesis of what may have occurred as his "imaginary
scenario." (20/ 2346-65) This is exactly what the judge did,
especially in her closing conmment that Cribbs was consci ous at
| east | ong enough to realize that her "lifeblood" was flow ng
down the bathtub drain and that she could not escape death
(3/490)
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even "l ogical inferences" wll support a finding of HAC when the

State has not net its burden. dark v. State, 443 So. 2d 973, 977

(Fla. 1983). Wth no direct evidence as to what occurred in
Rogers' notel room the State did not, and could not, prove this
crime was heinous, atrocious or cruel.

The error was plainly harnful as to the penalty reconmendati on
and sentence. Moreover, if HAC were affirmed, notw t hstandi ng t he
State's failure to prove torture or infliction of unnecessary pai n,
t he hol di ng woul d be inconsistent with the narrowi ng construction
applied by this Court, and woul d render the aggravator unconstitu-

tionally overbroad. Espinosa v. Florida, 505 U S. 1079 (1992).

Thus, if this Court does not reduce Rogers' conviction to
second degree nurder pursuant to the argunent in Issue |, the
sentence should be reduced to |ife, because the State failed to

prove either aggravator in this case.

| SSUE VI |

THE TRI AL COURT ERRED BY (1) FAILING TO FI ND
THE " MENTAL AND EMOTI ONAL DI STRESS" M Tl GATOR,
AND (2) FAILING TO G VE BOTH MENTAL M Tl GATORS
GREAT OR SI GNI FI CANT WEI GHT.
In a capital case, the court and this Court are constitu-
tionally required to consider any mtigating evidence found

anywhere in the record. Parker v. Dugger, 498 U. S. 308 (1991);

Amends. V, VIII, XIV, US. Const; Art. |, 88 9, 17, Fla. Const. 1In
furtherance of the above principle, the US. Suprenme Court held

that the sentencer may not refuse to consider any rel evant evi dence
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whi ch the defense offers as a reason for inposing a sentence |ess

t han death. Parker v. Duqgger, 498 U.S. 308; Md eskey v. Kenp, 481

U S. 279 (1987); Hitchcock v. Dugger, 481 U. S. 393 (1987); Lockett
V. Ohio, 438 U S. 586. The Eighth and Fourteenth Anendnents re-

qui re that capital punishnment be inposed fairly and with reasonabl e

consi stency, or not at all. Eddings v. Cklahoma, 455 U S. at 114.

THE EXTREME MENTAL AND EMOTI ONAL DI STURBANCE M Tl GATOR

Al t hough the defense "nust share the burden and identify for
the court the specific nonstatutory mtigating circunstances it is
attenpting to establish,” statutory mtigation is clearly defined
by the legislature and, thus, is not required to be identified for

the judge. Lucas v. State, 568 So. 2d 18 (Fla. 1990). In this

case, defense counsel asked the court to instruct the jury that the
crime was commtted while the defendant was under the influence of
extrenme nental or enotional disturbance:

THE COURT: One, you've got |isted here, the crine for
which the defendant is to be sentenced was conmtted
whil e he was under the influence of extrene nental or
enotional disturbance. | didn't hear anybody opi ne t hat.

MR. FRASER  Detective [sic] Mbher did.

THE COURT: No, he didn't.

MR. FRASER: No, he didn't.

THE COURT: He wasn't asked. | did not hear that.

MRS. COX: The capacity of the defendant to appreciate
the crimnality of his conduct or to conformhis conduct
to the requirenents of |aw was substantially inpaired.

THE COURT: That's not a mtigator.

MR. FRASER Wi ch one are you tal ki ng about, Judge?
l"msorry. | was reading sonething el se.
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MRS. COX: That one.

MR. FRASER No, he didn't give that one.

THE COURT: So strike that.
(22/2795-96) This shows that both the judge and defense counsel
believed the jury could not be instructed on a mtigator that an
expert w tness had not opined existed in the exact statutory |an-
guage, even if the mtigator was clearly established.

Al t hough the judge found the "inpaired capacity” mtigator
establ i shed, her cooments refer only to the second half -- Rogers
capacity to conform his conduct to the requirenents of |law.  She
obviously omtted the first part -- that Rogers was unable to ap-
preciate the crimnality of his conduct, because Dr. Maher reworded
the mtigator and |l eft out "substantially.” Dr. Maher opined that,
"wthin a reasonable degree of nedical certainty, given Rogers
illness and his having been drinking for two days prior to the
murder, his capacity to appreciate the crimnality of his conduct
wth regard specifically toward other people would have been
inpaired."” He opined that Rogers' ability to conform his conduct
to the requirenments of | awwas substantially inpaired. (22/2758-60)
Maher probably inadvertently omtted "substantially" and defense
counsel failed to notice. The judge noticed, however, and apparent -
Iy believed she could not find a nental mtigator w thout expert

testinony that it was "extrenme" or "substantial."?

32 The judge found as the only nental mtigator that:

1. The capacity of the defendant to appreciate the crim na-
ity of his conduct and to conform his conduct to the re-
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Her brief coments in support of the "inpaired capacity" mti-
gator included, in broad categories, many factors that support the

"extrenme nental and enotional disturbance"” mtigator and nonst at u-

quirenents of |aw was substantially inpaired. -- Sone
Wei ght .

"The defense presented testinony of two nental health experts
that the Defendant suffers froma psychosis, has suffered brain
damage at sone point in his |[ife and has a physiol ogi cal disease
cal |l ed porphyria. The Defendant is a chronic al cohol abuser, and
the I ong-term al cohol abuse coupled with the untreated psychosis,
probabl e brai n damage and porphyria which may be exacerbat ed by
al cohol may have substantially inpaired Defendant's capacity to
conform his conduct to the requirenents of law. " (4/491)

As nonstatutory mtigation, she found:

(2)(a) Bad Chil dhood -- Slight Wight. "The Defendant had a
chi | dhood deprived of |ove, affection or noral guidance. The
testinony established that the Defendant's father was an
al cohol i c who physically abused the Defendant's nother in the
presence of the Defendant and his siblings. The evidence further
established that the Defendant was introduced to controlled sub-
stances at a young age by an ol der brother and that the sane
ol der brother encouraged the Defendant to participate in numerous
burglaries as a child. This court gives this [ack of noral
upbringi ng devoid of good famly val ues slight weight."

(2)(b) Good Worker -- Slight Wight. "The Defendant has at
various times in his adult life been awfully and gainfully
enpl oyed or self-enployed. A fornmer enployer testified that the
Def endant was a reliable and well-1iked cab driver."

(2)(c) Defendant at one time was solely responsible for the
care of his two children -- Slight Wight. "The defendant, at one
time in his adult life was solely responsible for the care of his
two children."”

(3) (a) Defendant had been drinking and had generously pur-
chased at | east one round of drinks for the victimand her
friends -- Little Weight. "The defendant had been dri nking
al cohol [ic] beverages (beer) for sonme hours on the day he cane
into contact with the victimand had generously purchased at
| east one round of drinks for the victimand her friends. There
was no indication that this was done with any notive other than
generosity. (3/488-93)
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tory mtigators. Al were |unped together under the "inpaired
capacity" mtigator which she gave only "sone" weight, apparently
because Dr. Maher omtted the word "substantially” in the first
clause of the mtigator. The judge wote that the defendant's ca-
pacity to conformhis conduct to the requirenments of |aw may have
been inpaired, omtting the first clause, apparently because she
di d not know she coul d consider it when Dr. Maher failed to use the
word "substantially." Because defense counsel neglected to ask Dr.
Maher about the "extrenme nental and enotional disturbance” mtiga-
tor, the judge failed to instruct on, or consider it, at all.

In actuality, the judge can and nust consi der any circunstance
truly mtigating in nature and reasonably established. See N bert,
574 So. 2d at 1062. Mtigators need only be reasonably established.
In Cheshire v. State, 568 So. 2d 908 (Fla. 1990), this Court held

that the State may not restrict mtigation solely to "extrene"
di sturbance or "substantial" inpairnment. Uncontroverted evidence
nmust be consi dered and weighed if it has mtigating value. N bert,
574 So. 2d at 1063. None of Rogers' mtigation was controverted.

Apparently, defense counsel, |ike the judge, believed the
court could not instruct on the "extreme nental and enotional dis-
turbance" mtigator because he failed to ask Dr. Maher's opinion as
to whether Rogers qualified for that mtigator. Although counse
may have neglected to solicit testinony, inthe statutory | anguage,
that the "extrene nental and enotional disturbance,” nmtigator was
established, it was so clear fromthe evidence that it is hard to

under stand how the court could fail to recognize and consider it.
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The only possible explanation, as discussed above, is that the
judge did not know she could instruct on and consider a nenta
mtigator that an expert had not identified in statutory | anguage.
Alnost all of the mtigation the judge cited to support the
"inpaired capacity" mtigator al so supports the "extrene nental and
enotional disturbance"” mtigator. She noted that Rogers was an
al cohol abuser and this, conbined with his psychosis and porphyri a,
may have inpaired his ability to conform his conduct to the |aw
In N bert, this Court held that alcohol abuse and evidence the
defendant was drinking during the crine supports both nental
mtigators -- "extrene nental or enotional disturbance" and "sub-
stantial inpairnment." Here, the court considered Rogers' al cohol
probl em to support one nental mtigator but not the other. Al-
t hough she did not "find" the nental and enotional disturbance
mtigator, she included its conponents el sewhere in her order

In State v. Di xon, 283 So. 2d 1 (Fla. 1973), the Court defined

"extreme nental or enotional disturbance as "l ess than insanity but
nore than the enotions of an average man, however inflanmed. . . ."
Ment al di sturbance which interferes with but does not

obvi ate the defendant's know edge of right and wong may

al so be considered as a mtigating circunstance. . . Like

subsection (b), this circunstance i s provided to protect

t hat person who, while |l egally answerabl e for his actions

may be deserving of sone mitigation of sentence because

of his mental state.
283 So. 2d at 10. Thus, the nmental and enotional mtigator is
intended to benefit those who are not legally insane, but stil
have nental inpairnents that affect their lives, and mtigate the

crine. The totality of Dr. Mher and Dr. Berland' s testinony
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showed Rogers' nental and enotional disturbance was clearly
established and was "extrenme" in nature.

Section 921.141, Florida Statutes, sets out aggravators and
mtigators that may be considered. Although a judge mght fail to
remenber a nonstatutory mtigator not requested by def ense counsel,
she should surely renenber the statutory aggravators and mtiga-
tors. The court nmust consi der everything shown by the record. See
§ 921.141(3)(b), Florida Statutes (1995) (where court inposes death
sentence, determ nation shall be supported by witten findings
based on the records of the trial and the sentencing proceedi ngs).

Al though it is customary for the prosecutor and the defense to
request aggravators and mtigators, it is the responsibility of the
court to correctly instruct the jury. The judge nust deci de which
statutory aggravators and mtigators she will instruct on. It is
her responsibility to conpare these factors with the evidence to
correctly instruct the jury, and to weigh the appropriate factors
in determning the sentence and witing her sentencing order.

The prosecutor has no obligation to elicit express testinony
in statutory |anguage that an aggravator exists. If the State
neglected to request an obviously proven aggravator such as a
cont enpor aneous nurder, or the nmurder of a | aw enforcenent officer,
the judge woul d certainly rem nd the prosecutor of the aggravator,
instruct the jury to consider it, and find it established. The
judge would not consider a valid aggravator waived because the
prosecutor forgot to include it in her proposed jury instructions.

Thus it should be with statutory mtigation. Wen the defense
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fails toelicit testinony in the exact statutory | anguage statute,
or to request a mtigator supported by unrebutted evidence, the
j udge shoul d ask why the jury should not be instructed on the mti-
gator, should include it in the instructions, and weigh it herself.
The testinony of Rogers' brother, and of two nental health
experts, shows Rogers to be one of the nobst nentally disturbed
def endants whose case has cone before this Court. Even though
def ense counsel neglected to produce expert testinony that Rogers
suffered from extrene nental and enotional disturbance,” the
totality of the evidence clearly proved it. O the things Dr.
Berland and Dr. Maher testified to, the following clearly show
unrebutted and extrene nental and enotional disturbance:

Dr. Berl and concl uded t hat Rogers suffered froma chronic
anbul at ory psychotic di sturbance. His braininjuries had
a significant inpact on all of his thinking, perceptions
and judgnent for many years. They influenced his nental
i1l ness and general functioning. He had a chronic biol o-
gically determ ned ill ness, and sel f-nedi cated wi t h drugs
and al cohol . (22/2695-96, 2733-35) He began t aki ng anphe-
tamnes at a young age and admtted to being a chronic
anphet am ne user. Anphetam nes cause brain damage and
par anoi a. Berl and believed t hat anphet am ne abuse was, in
part, a cause of Rogers' paranoia. (22/2729)

Rogers had all three synptons of a psychotic di sturbance:
hal | uci nati ons; del usions; and a nood di st urbances. (22/
2696-99) The MWPI indicated a chronic and fairly active
mental illness. H's schizophrenia, mania and paranoia
scales were well above the cut off. (22/2711-13) The
Wechsler test indicated that Rogers had inpairment in
both the I eft and ri ght hem spheres. The subtests showed
a 51 point difference. Aten point difference woul d show
brain injury. The WAI'S suggested a congenital defect,
meani ng that Rogers "was broken fromthe start." (22/27-
13-18)

Rogers admtted to synptons of auditory, visual, and
tactual hal lucinations, and del usi onal paranoid beliefs,
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in addition to epi sodes of manic di sturbances. Wen he
t ook certain drugs, Rogers heard voi ces warni ng hi mof or
commanding himto do things, since at |east age eight.
He felt things crawling on his skin, wthout drugs or
al cohol. He becane angry over little things, a hall mark
paranoid trait. (22/2710-20)

The manic nental illness had a great inpact on Rogers'
t hi nki ng, perception, and behavior. The affect of this
mani a on hi s deci sion-nmaki ng was extensive and affected
all his behavior. Hi s paranoid perception of other
peopl e's intentions, and sense of vulnerability, influ-
enced his life. Rogers' biologically induced nental dis-
turbance made hi mnore li kely to act on whatever bizarre,
di sturbed or aggressive inpulse he had. (22/2721-22)

When Rogers was 28, he was attacked wth a pool cue and
treated in the emergency roomfor significant structural
brain injuries. The CT scan showed henorrhaging in the
brain and fractures of the skull bones. Because of his
st range behavi or and questi onabl e nental status after the
head injury, a neurologist was consulted. (22/2726-27)

At age 29, Rogers was hospitalized after being hit in the
face with a lug wench or tire iron, which caused a con-
cussion. Berland related that braininjury is cunul ative
on nental illness. Rogers' nedical records reveal ed two
known suicide attenpts. (22/2727-30)

Dr. Maher found famly and nedi cal problens, especially
"por phyria", al cohol abuse, nental health, enotional and
psychol ogi cal problens related to the famly background
and fam |y viol ence. Rogers had a significant history of
trauma to the head, as described by Dr. Berland. Such
injury is associated with substantial, significant |ong
termproblens with i npul se control, and del ay of w shes,
urges, and gratification. Lack of inpulse control causes
a person to react violently. Dr. Maher found Rogers

exposure to famly violence very significant. Roger s’
father was a violent drunk. (22/2750-57)

At age 24, Rogers was diagnosed wwth a fairly rare gene-
tic disease called porphyria. This may contribute to or
cause psychosi s. Porphyria has a great inpact on the
central nervous system (22/2730) Dr. Mbher researched
por phyria, which affects the liver, other body organs,
and the brain. Al cohol consunption affects the |iver and
preci pi tates epi sodes of porphyria. Rogers' al cohol con-
sunption resulted in episodes of porphyria during which
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Rogers was a "violent drunk." Porphyria, even w thout

al cohol, may cause bl ack-outs and nenory | apses when a
person is confused, frustrated and upset. (22/2751-60)
Expert testinony is not required to support a mtigator. See,

e.q., CGunp v. State, 654 So. 2d 545, 547 (Fla. 1995) (famly and

friend testifiedto nonstatutory mtigation). Rogers' ol der brother
testified that their father had a serious drinking problem and
abused their nother. He sonetines destroyed every piece of furni-
ture in the house. After he lost his job due to drinking, they
noved to a condemmed house wi th no insul ation, broken-out w ndows,
and rotten fl oorboards. They |lived on wel fare. (22/2626-31) Their
parents never displayed affection or said they loved them dGen's
ol der brother, Cay, encouraged Gen to start commtting burglaries
when @ en was about ten. (22/2636-40) The chil dren were disciplined
i nappropriately. (22/2631-32) Rogers' disturbed chil dhood contri b-
uted significantly to his extrenme nental and enoti onal di sturbance.

This Court is not bound to accept the judge's findings as to
mtigation if the findings are di sproved by the evidence. Santos,
591 So. 2d 160 (Court reviewed record and determ ned judge ignored
substantial, uncontroverted mtigation). The Court reversed and
remanded Santos for the judge to adhere to the procedure required
by Canpbell. On remand, the judge again i nposed death. This Court
vacated the death sentence and remanded for the inposition of a
life sentence because the mitigation clearly outwei ghed the one

aggravator. Santos v. State, 629 So. 2d 838 (Fla. 1994).

Mental mtigation nmust be accorded significant wei ght based on

this Court's previous decisions. See, e.qg., Larkins v. State, 655
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So. 2d 95 (Fla. 1995); Santos, 629 So. 2d 838; N bert, 574 So. 2d
1059. Here, the experts described all kinds of extrene nental and
enotional disturbance that affected Rogers all the tine.
THE | MPAI RED CAPACI TY MENTAL M Tl GATOR

The judge gave this nental mtigator only sonme weight, even
t hough she included conponents of both "inpaired capacity" and
"mental and enotional disturbance.” That she gave it only "sone"
wei ght was |i kely because Maher di d not say Rogers' capacity to ap-
preciate the crimnality of his conduct was "substantially" inpair-
ed. A judge should not use an unclarified technicality to inpose

a death sentence. Cheshire v. State, 568 So. 2d 908 (Fla. 1990).

After the judge denied to instruct on "extreme nental and
enotional disturbance,” defense counsel proposed an instruction
that included "both mtigators he proved." He had divided the
"Inpaired capacity" mtigator into two mtigators. It was then
that the judge then told him Dr. Mher failed to use the word
"substantially" as to the first clause of the mtigator. Defense
counsel was surprised because he had framed the question using
"substantially." Dr. Maher never said the inpairnment was not
substantial, and probably did not realize "substantial" was the
cruci al word. The judge gave both parts as one mtigator. (22/2797)

The judge wote that Rogers' chronic al cohol abuse, "coupled
wi th the untreated psychosis, probable brain damage and porphyri a,
which may be exacerbated by alcohol, my have substantially
inpaired Defendant's capacity to conform his conduct to the
requi renents of law " (4/491) Although she did not nention it,
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unrebutted testinony showed Rogers had been drinking for a couple
days before and at the tinme of the homcide. (22/2754-60, 2679-80)

In Nibert, 574 So. 2d at 1063, this Court held that alcohol
abuse and evidence the defendant was drinking during the crine
supported both "extrene nental or enotional disturbance” and "sub-

stantial inpairnment." In Ross v. State, 474 So. 2d 1170, 1174 (Fl a.

1985), the judge erred by failing to consider the defendant's
drinking problem and that he was drinking when he attacked the
victim to be " significant mtigator. Rogers had been drinking
for two days before the crime and all afternoon on the day of the
crime; was a chronic al coholic; blacked-out and was bizarre and
vi ol ent when drinking. This alone required significant weight.

Logi cal reasoning, based on the evidence presented, shows
Rogers suffered extrene and substantial nental disturbance and
inpairment, all the tinme. The judge should have instructed on and
found both nmental mtigators and given them great weight.

| SSUE | X
THE TRI AL COURT ERRED BY FAI LI NG TO CONSI DER
AND APPROPRI ATELY VEIGH ALL M TI GATORS SHOWN
BY THE EVI DENCE, | N ACCORDANCE W TH CAMPBELL.

The judge's "nonstatutory” mtigators were few. She set out
four broad categories with little detail. She found in mtigation:
(1) Rogers' norally deprived chil dhood; (2) that he was a good wor -
ker; (3) was, at one tinme, solely responsible for care of his two
children; and (4) while drinking, he generously purchased at | east
one round of drinks for the victim and her friends (presumably,
"generosity"). She gave no reasons for according these mtigators
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only "slight" or "little" weight, or for according the "inpaired
capacity" mtigator only "some" weight. Rogers' chil dhood was
especially significant and should have been accorded substanti al
wei ght. The judge failed to give sufficient reasons to support her
scant findings, despite the requirenents of Canpbell.

In Cunp v. State, 654 So. 2d 545, 547 (1995), this Court

stated that, by characterizing Crunp's mtigating evidence in broad

generalizations-- "a few positive character traits" and "nenta
i npai rment” -- the judge viol ated Canpbell. The sane is true here.

The judge reflecting little to support Rogers' scant nonstatutory
mtigation. She gave absolutely no reasons to support her concl u-
sions as to the weight she accorded the mtigators.

While all judicial proceedings require fair and deli -
berate consideration by a trial judge, this is particu-
larly inmportant in a capital case because, as we have
said, death is different. State v. D xon, 283 So. 2d 1
17 (Fla. 1973). . . . See Mann v. State, 420 So. 2d 578,
581 (Fla. 1982) ("The trial judge's findings inregardto
the death penalty should be of unm stakable clarity so
that we can properly review themand not speculate as to
what he found[.]").

Crunp, 654 So. 2d at 547.

Rogers' counsel requested a jury instruction listing 19 case-
specific mtigators the jury should consider. (2/354) He repeated-
|y argued that the judge should give this instruction, but she re-
fused because she was not required by law to do so. (22/2798-2802)
Al though she was not required to give the instruction, she was
required by | aw to consi der and wei gh the proposed mtigators, and

to discuss each one in her sentencing order. Crunp v. State, 654

So. 2d 545 (Fla. 1995). Al t hough the judge nentioned sone of
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counsel's nonstatutory mtigators in her several categories of
nonstatutory mtigation, she did not nention Roger's |ack of edu-
cation, childhood poverty, or abuse of drugs; that he provided for
his famly, had no convictions for prior violent felonies, would
probably not pose a threat to others while serving alife sentence,
and worked for the narcotics unit of the Ham|ton Police Depart nent
as an undercover officer, voluntarily, rather than to reduce crim -
nal charges. The judge never nentioned that Rogers had a seizure
di sorder, although she told counsel, when denying his request for
a PET scan, that he could showthis mtigation through nedical re-
cords (4/122), and Dr. Berland testified about it. (22/2726)
Because the court's sentencing order failed to discuss all of
the proposed mtigation, or to explain the scant wei ght the judge
accorded the mtigators, this Court should vacate Rogers' death
sentence and remand this case with directions that the judge con-
sider all of the mtigation and conduct a proper weighing of all
established mtigators agai nst any applicabl e aggravators.
| SSUE X

THE TRI AL COURT ERRED I N SENTENCI NG ROGERS TO

DEATH BECAUSE THE DEATH SENTENCE WAS NOT PRO-

PORTI ONALLY WARRANTED.

Part of this court's function in capital appeals is to review

the case in light of other decisions to determ ne whether the pen-

alty is too great. State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973).

If this Court affirns the conviction in this case but finds both
aggravators inapplicable, it will be required to remand this case

for alife sentence. Thonpson v. State, 565 So. 2d 1311, 1318 (Fl a.
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1990) (death sentence not legally perm ssible unless State proves

at | east one aggravator beyond reasonabl e doubt); Banda v. State,

536 So. 2d 221, 225 (Fla. 1988). If the Court finds only one
aggravator, the aggravator nust be wei ghed agai nst the extensive
mtigation. The death penalty is reserved for only the nost aggra-

vated and | east mtigated of first-degree nurders. Kraner v. State,

619 So. 2d 274 (Fla. 1993); DeAngelo v. State, 616 So. 2d 440 (Fl a.

1993); Songer v. State, 544 So. 2d 1010 (Fla. 1989).

When there is but one established aggravator, this Court has
affirmed "only in cases involving "either nothing or very little in

mtigation'". MKinney v. State, 579 So. 2d 80 at 85 (Fla. 1991);

see al so DeAngel 0, 616 So. 2d at 434-44; \Wite v. State, 616 So. 2d

21 (Fla. 1993); Songer, 544 So. 2d at 1011. This case is not in
t hat category because of the extensive mtigation presented by two
psychiatric experts and several |ay persons.

Rogers was sentenced separately for robbery, which the jury
al so considered in finding himguilty of nmurder (assum ng the ver-
dict was felony nurder). If this Court upholds the "commtted
during a robbery and for pecuniary gain" aggravator, Rogers wll
have been puni shed four tines for a robbery which the State fail ed
to prove beyond specul ation. Therefore, if the "commtted during
a robbery or for pecuniary gain" aggravator is found to exist, it
shoul d be accorded little weight. HAC does not apply because the
State failed to prove Rogers intended to inflict unnecessary pain.
If HAC is found established, however, it should be given little

wei ght because of the paucity of evidence to support it.
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Rogers' case shows significant simlarity to the Ni bert case,
574 So. 2d 1059, in which this Court faulted the court for failing
to find statutory mtigation where the evidence showed

that he was a nice person when sober but a conpletely

di fferent person when drunk; that he had been drinking

heavily on the day of the nurder; and that, consistent

with the physical evidence at the scene, he was drinking

when he attacked the victim
574 So. 2d at 1063. Rogers presented the sane evidence through
W tnesses who testified to his bizarre behavior when he had been
dri nking, and his otherw se good behavior and work record.

As in this case, Nibert and the victi mwere drinking together
when Ni bert stabbed himto death. Nibert's "drinking buddy" was a
man rather than a woman. Killing a woman i s not worse than killing
a man, assum ng no other distinctions.

Only one aggravator was proved in Nibert. The mtigation was
conparabl e to this case; both Rogers and N bert were intoxicated at
the tinme of the hom cide; they underwent personality changes when
drinking; and they had been abused psychologically as children. 1In
Addi tion, Rogers suffers fromporphyria, a biological illness that
affects the brain, and sustai ned a nunber of injuries causing brain
damage; thus increasing his nental illness. The N bert Court conc-
| uded that the judge failed to weigh substantial mtigation. Rather
than remand the case for reweighing, this Court found the death

sentence disproportionate and remanded for a life sentence. See

al so, Thonpson v. State, 647 So. 2d 824, 827 (Fla. 1994).

In dark, 609 So. 2d at 515-16, the Court vacated the death

penalty in favor of life, despite a jury recommendati on of death
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Cl ark, who was drinking wth friends, shot the victimin the chest,
rel oaded the shotgun and shot himin the nouth. He killed the man
to get his job which supported the pecuniary gain aggravator. Al-
t hough t he def ense expert opined that the statutory mtigators were
i napplicable, and the | ower court found no mtigation, this Court
found uncontroverted evi dence of al cohol abuse, enotional distur-
bance and an abusive chil dhood, making death di sproportionate.

If this Court upholds both aggravators in this case, a case
for conparison is Kranmer, 619 So. 2d 274. Agai n, the evidence
showed a sudden attack by an i ntoxicated individual on his drinking
conpani on. As in N bert, Kraner's drinking conpanion was a man
rat her than a woman. There were two aggravators found in Kraner --
a prior violent felony and HAC Kramer had been convicted of a
prior attenpted murder. This Court found the death penalty di spro-
portionate. 619 So. 2d at 278. Rogers had no prior violent fel ony
convi cti ons. Hi s second aggravator (besides HAC) was that the
murder was conmm tted during a robbery, which deserves | ess wei ght
than a prior violent felony because it was part of the sane crine.

In Terry v. State, 668 So. 2d 954 (Fla. 1996), this Court re-

duced Terry's sentence to life despite two aggravators and little
mtigation. The |lower court found no mtigation at all. Al though
the murder occurred during a robbery, as alleged here, events sur-
roundi ng the shooting were unclear. The Court found the hom ci de,
"t hough depl orable, does not place it in the category of the nbst

aggravated and least mtigated for which the death penalty is ap-
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propriate." Events surrounding Cribbs' nurder are also unclear
In such cases, this Court has reduced death sentences to life.

There was absolutely no evidence Rogers did not suffer the

extensi ve nental and enotional problens described; cf. Maxwell v.
State, 603 So. 2d 490, 492 (Fla. 1992) (nust construe evidence in
favor of any reasonabl e theory advanced by defendant to extent evi -
dence uncontroverted). (See Issue VIIlI) Mental mtigation nust be
accorded a significant anount of wei ght based on this Court's deci -

sions. See, e.d., Larkins; Santos; Nibert. In this case, the

testi nony showed serious nental disorders. The mtigation clearly
out wei ghs any aggravators; Rogers' sentence is disproportionate.

CONCLUSI ON

Because the State failed to prove preneditation or that the
crime was felony nurder, the case nust be reversed and renmanded for
a new trial on second-degree nurder charges, or remanded for a
conviction for no nore than second-degree nurder. Alternatively,
Rogers nust be granted a new trial because the court failed to
disqualify the State Attorney's Ofice after the prosecutor search-
ed Rogers' cell without a warrant, and because of other prosecuto-
rial msconduct. |If this case is not reversed, it nust be remanded
for a new penalty phase based on the renmaining issues in the case,

or for life, because the death penalty is disproportionate.
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