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STATEMENT OF THE CASE AND FACTS

On January 28, 1992, Reese killed his fornmer girlfriend s best
friend.! The state charged Reese with first-degree nurder, sexual
battery, and burglary, and the jury convicted himas charged. At
the penalty phase the jury recommended that he be sentenced to
death, which the trial court did.

Reese raised nine issues on direct appeal, three as to guilt
and six as to the death sentence. This Court found no reversible

error on the three guilt-phase issues. Reese v. State, 694 So.2d

678, 684 (Fla. 1997). Turning to the sentencing i ssues, this Court
found any instructional error on the cold, calculated, and
prenedi tated (CCP) aggravator harmnl ess because the facts supported
the jury’ s instruction on and the trial court’s finding of the CCP
aggravator. 1d. This Court also found no nerit to Reese’s claim
that death was a disproportionate sentence because this was a
donestic killing. 1d. at 685. Likewi se, no nerit was found in the
cl ai ns about the prosecutor’s penalty-phase argunent and that the
hei nous, at roci ous, or cruel (HAC) i nstruction was
unconstitutional. 1d.

As to the remai ning i ssue rai sed on direct appeal, this Court
st at ed: “The sentencing order in this case contains inadequate
di scussion of the mtigation offered. W therefore remand to the

trial court for the entry of a new sentencing order expressly

! These facts are taken from Reese v. State, 694 So.2d 678

(Fla. 1997).




di scussing and wei ghing the evidence offered in mtigation.” |d.
at 684. In closing its opinion this Court reiterated the scope of
the remand and set atine limt for that remand: “Accordingly, we
affirmthe judgnent of conviction. W remand to the trial court,
however, for the entry of a new sentencing order expressly wei ghing
all mtigating evidence presented. The sentencing order shall be
entered within thirty days of the issuance of this opinion.” |d.

at 685. This Court’s opinion issued on March 20, 1997. I1d. at

678.

After the jury made its recomendation, Reese filed a
sent enci ng nenor andumon June 24, 1993, listing twenty-six proposed
nonstatutory mtigators. (ri 368).2 The state did not file a

sentenci ng nenorandum at that tine. After this Court’s remand,
however, the state filed a sentenci ng nenorandumon March 31, 1997.
(Sl 12).°3

On April 17, 1997, the trial judge issued an “Addendum to
Sentencing Oder.” (SI 24). The judge reaffirnmed the finding of
three aggravators and no statutory mtigators in the origina
or der. (Sl 24). He then discussed the proposed nonstatutory
mtigation. (Sl 24-29). Finally, the judge concluded: “For those

mtigators above which have been found to be established by the

2 “11 368" refers to page 368 of volunme Il of the record in
Reese’s first appeal, case no. 82,119.

8 “gl 12" refers to page 12 of the single volune of record
in the instant case (no. 91,411), which the clerk of the circuit
court designated as “Appeal No. 82,119 (Supplenental Volune 1).”
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greater weight of the evidence, the Court finds that they are of
i nsufficient weight to counterbal ance the aggravating facts proven
inthis case.” (Sl 29).7

Reese’s trial counsel noved to strike the addendum and asked
for its withdrawal on April 25, 1997. (SI 30-31). Counsel argued
in that notion that the trial court had no jurisdictionto rewite
the sentencing order until this Court’s opinion was final and its
mandate had issued. (SI 31). The trial court denied the notion,
stating:

The directive and i nstruction of the Florida Suprenme
Court was clear, that the new sentencing order would be
entered within thirty days of the date the Suprene Court
opi nion was issued. It is clear fromthe | anguage chosen
by the Suprenme Court that the thirty days began on March
20, 1997, not thirty days fromthe i ssuance of a nmandat e.
Had the Suprene Court intended that, they would have
required, using nore common |anguage, that the tria
court enter its order wwthin thirty days of the opinion
becomng final. It is clear fromthe wordi ng chosen by
the Suprenme Court that it was their intent that they
relinquished jurisdictionto this Court for the entry of
a new sentencing order prior to their entry of a final
order in this case.

(S| 32-33, enphasis in original).?
On May 27, 1997, this Court denied Reese’'s notion for
reheari ng. (SI  33A). Six weeks later, the Departnent of

Corrections wote to the clerk of the circuit court, inquiring if

* The trial court sent copies of this addendumto Reese’s
appel | ate counsel and the assistant state attorney and assi stant
attorney general assigned to this case. (Sl 29).

® The court sent copies of this order to Reese’'s trial

counsel and the assistant state attorney. (SI 33).
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the trial court had rewitten the sentencing order. (Sl 34). The
trial court then entered an “Order Pursuant to Mandate,” adopting,
reaffirmng, and reentering the addendum dated April 17. (SI 35-
36).6 Reese’s trial counsel objected to the court’s | atest order,
conplaining for the first time that the trial “Court did not
schedul e the Defendant’s case for a review in open court nor did
the Court provide an opportunity for the defense to be heard with

regard to the new sentencing order.” (SI 38).

® The court sent copies of this order to Reese’s appellate

counsel, the assistant state attorney, assistant attorney
general, and the clerk of this Court. (SI 36).
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SUMVARY OF ARGUNVENT

| SSUE |

The trial court did not err when it rewote the sentencing
order wi thout hearing the parties.
| SSUE 11

The trial court independently evaluated and weighed the
proposed mtigating evidence.
| SSUE 111

The trial court properly weighed the proposed nonstatutory
mtigation.
| SSUE |V

The trial court’s evaluation of the evidence was inpartial and

unbi ased.



ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED BY REWRI TI NG | TS
ORDER W THOUT HEARI NG THE PARTI ES.

As his first issue, Reese argues that the trial court should
not have rewitten its order without holding a hearing in open
court. Reese also conplains that the trial court did not foll owon

remand the dictates of Spencer v. State, 615 So.2d 688 (Fla. 1993).

According to Reese, Spencer neans that his trial court should have
held a hearing at which all parties were allowed to present
evi dence and he, hinself, was allowed to speak, followed by both a
recess for the court to consider the sentence and anot her hearing
at which sentence was i nposed. (Initial brief at 16-17). Thereis
no nerit to this argunent.

This Court has considered simlar clainms nunerous tines and
has recogni zed that its “term nol ogy in remandi ng for resentencing

has varied fromcase to case.” Lucas v. State, 490 So.2d 943, 945

(Fla. 1986); Davis v. State, 648 So.2d 107, 109 (Fla. 1994), cert.

denied, 116 S.C. 94 (1995). Unl ess the remand specifically
requires the enpaneling of a new jury or specifically directs the
presentati on of new evi dence, however, the scope of the proceedi ngs
on remand are left to the trial court’s discretion. Cf. Crunp v.
State, 697 So.2d 1211, 1213 (Fla. 1997) (“We remanded only for
rewei ghing and resentencing; therefore it was not error for the

judge to refuse to hear argunents fromCrunp, to refuse to consider



Crunp’s character at the tinme of sentencing, or to refuse to

enpanel a newjury or interviewjurors”); Lucas v. State, 613 So. 2d

408, 409 (Fla. 1992) (no error in trial judge' s refusal to permt

additional testinony), cert. denied, 510 U S. 845 (1995); Qats v.

State, 472 So.2d 1143, 1144 (Fla. 1985) (no error in refusal on
remand t o appoi nt experts to exam ne defendant). The requirenents
of Spencer have not been extended to sinple reweighings.’

Reese argues that the standard on remand should be Scull v.
State, 569 So.2d 1251, 1253 (Fla. 1990), where this Court directed
that the parties be allowed to i ntroduce new evi dence. This Court,
however, has not directed that Scull be foll owed when remandi ng for

a trial court to reconsider the sentencing order. Jackson v.

State, 22 Fla.L.Wekly S690 (Fla. Novenber 6, 1997); Walker v.

State, 22 Fla.L.Wekly S537 (Fla. Septenber 4, 1997); Larkins v.

State, 655 So.2d 95 (Fla. 1995); Crunp v. State, 654 So.2d 545

(Fla. 1995); Ferrell v. State, 653 So.2d 367 (Fla. 1995); Robertson

v. State, 611 So.2d 1228 (Fla. 1993); Davis v. State, 604 So.2d 794

(Fla. 1992); Dailey v. State, 594 So.2d 254 (Fla. 1991); see also

" The trial court conplied with the requirenents of Spencer
at Reese’s original sentencing. The jury rendered its
recomendati on on May 14, 1993 (XVI 1492), and the court
schedul ed sentencing for June 24, 1993. (XVI 1494). On that
date, the court received the defense’s sentenci ng nmenorandum and
recessed the proceedings to consider that subm ssion with
sentenci ng scheduled for the follow ng day. (XVI 1499 et seq.).
On June 25, 1993, the court sentenced Reese to death. (XVi
1513). Reese’s original sentencing also conplied with Florida
Rule of Crimnal Procedure 3.780. As with the Spencer
requirenents, this Court’s remands for reweighing or rewiting
have not directed conpliance with rule 3.780.
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Crunp v. State, 697 So.2d 1211 (Fla. 1997); Ferrell v. State, 680

So.2d 390 (Fla. 1996), cert. denied, 117 S.C. 1262 (1997); Dailey

v. State, 659 So.2d 246 (Fla. 1995), cert. denied, 116 S.C. 819

(1996); Davis v. State, 648 So.2d 107 (Fla. 1994), cert. denied,

116 S.Ct. 94 (1995). Rat her than inposing the requirenents of
Scull on all remands, it would be better to | eave the scope of the
proceedings to the discretion of the trial courts.

This Court’s | anguage directing remands has continued to vary
from case to case. Sonetinmes, especially when ordering
resentencing before a new jury, the |anguage is very specific.

E.g., Smth v. State, 699 So.2d 629, 633 (Fla. 1997) (“we reverse

the sentence of death on the first-degree nurder charge and renmand

for resentencing in front of a jury”); dark v. State, 690 So.2d

1280, 1283 (Fla. 1997) (“we remand for a full resentencing

proceedi ng before a jury”); Canpbell v. State, 679 So.2d 720, 726

(Fla. 1996) (“We reverse Canpbell’s death sentence . . . and renmand

for resentencing before a new judge and jury”); see al so Robinson

v. State, 684 So.2d 175, 180 (Fla. 1996) (“W renmand to the trial
court to conduct a new penalty-phase hearing before the judge
alone”). In other cases, however, the degree of direction varies.

E.q., Jackson, 22 Fla.L . Wekly at S693 (“we vacate Jackson's

sentence and remand to the trial court to reweigh the aggravating
and mtigating circunstances and resentence Jackson”); Wil ker, 22
Fla.L. Wekly at Sb545 (“we nust vacate the sentence of death and
remand for a proper evaluation and weighing of all nonstatutory

-8-



mtigating evidence”); Crunp, 697 So.2d at 1213 (“We remand to the
trial court for a reweighing and resentencing to be conducted

wi thin 120 days”); Larkins v. State, 655 So.2d at 101 (“we direct

the trial court to reevaluate the aggravating and mtigating
ci rcunstances, to resentence the defendant, and to enter a new
sentencing order”); Crunp, 654 So.2d at 548 (“we vacate Crunp’s
death sentence and remand for the trial judge to reweigh the
circunstances and resentence Crunp”); Ferrell, 653 So.2d at 371
(“we remand for a new sentencing order”); Robertson, 611 So.2d at
1230 (“we vacate Robertson’s two death sentences and remand the
case to the trial judge to reweigh the remaining aggravating and
mtigating circunstances and to resentence Robertson”); Davis, 604
So.2d at 799 (“We remand the case to the trial judge to reweigh the
evidence”); Dailey, 594 So.2d at 259 (“we affirm the conviction,
reverse the sentence, and remand for resentenci ng before the tri al
j udge”).

In this case the remand directed “the entry of a new
sentencing order expressly weighing all mtigating evidence
presented.” Reese, 694 So.2d at 685. The opinion neither vacated
nor reversed Reese’s death sentence® and did not direct that Reese

be resentenced. The opinion also did not direct that the parties

8 Most remands are acconpani ed by the reversal or vacating
of the appellant’s death sentence. The instant case is
not ewort hy because Reese’s death sentence was not vacated or
reversed



were to be allowed to introduce nore evidence or even that they
should be allowed to argue to the trial court.

The trial court followed this Court’s directions precisely --
it entered a new order expressly weighing the mtigating evidence
Reese presented and did so within thirty days of being directed to
do so.® The trial court cannot be faulted for following this
Court’s directions. Dailey, 659 So.2d at 247. Wthout specific
direction fromthis Court that such be done, Reese was not entitled
to the hearings prescribed in Spencer or for Scull.

Reese only conpl ained about the lack of a hearing after the
fact. (SI 38). He could have done so earlier and could have
proffered any additional evidence that he wanted to i ntroduce. He
has presented nothing but an anorphous claim that he was
prejudi ced. Reese has not denonstrated that the procedure enpl oyed
by the trial court constituted an abuse of discretion. Conpar e
Crunp, 697 So.2d at 1213 (on remand for rewei ghi ng and resent enci ng
trial court did not err in refusing to hear argunent from the
parties). This issue has no nerit. Therefore, it should be

denied, and the trial court’s findings should be affirned.

® In Snith v. State, 699 So.2d 629, 633 (Fla. 1997), this
Court directed the resentencing to be done “within 120 days of
this opinion becomng final.” Directing that tinmes begin to run
fromthe date an opinion becones final would elimnate confusion
over when jurisdiction is returned to a trial court.

-10 -



| SSUE 1 |

WHETHER THE  TRI AL COURT | NDEPENDENTLY
EVALUATED THE PROPOSED M Tl GATI ON

Reese argues that the trial court adopted “al nost verbati mthe
state’s sentenci ng menorandum” (Initial brief at 27; see al so 38,
45). There is no nerit to this claim

The purpose of sentencing nenbranda is to assist the tria
court in its weighing of aggravators and mtigators. The jury
recommended the death sentence, and the trial court inposed that
sentence, and the facts, therefore, should be taken in the |ight
nmost favorable to sustaining those actions. That the court’s
findings resenble the state’s subm ssion nore than the defense’s
shoul d come as no surpri se.

This is not a case such as Spencer v. State, 615 So.2d 688

(Fla. 1993), where, anong other things, defense counsel found the
j udge and prosecut or proofreadi ng the sentencing order or Patterson
v. State, 513 So.2d 1257, 1261 (Fla. 1987), where “the trial judge
inproperly delegated to the state attorney the responsibility to
prepare the sentencing order.” Instead, Reese’'s trial court
i ndependently eval uated the evi dence and i ndependent|y wei ghed t he
aggravators and mtigators. Reese disagrees wth the court’s
ultimate decision, but has failed to denonstrate that the tria
court abdicated its responsibility to conduct an independent
eval uati on.

This claimhas no nerit and shoul d be deni ed.

-11 -



ISSUE 111

WHETHER THE TRI AL COURT PROPERLY EVALUATED THE
PROPOSED M Tl GATORS

Reese argues that the trial court did not properly consider
his proposed nonstatutory mtigating evidence and that the court
did not assign sufficient weight to the mtigators it found. The
trial court, however, properly evaluated the proposed mtigating
evi dence, and Reese has denonstrated no abuse of discretion.
Moreover, even if any error occurred, it was harnl ess.

In Rogers v. State, 511 So.2d 526 (Fla. 1987), cert. denied,

484 U. S. 1020 (1988), this Court set out the manner in which trial
courts should address proposed mtigating evidence. Under the
Rogers procedure a trial court nust “consider whether the facts
alleged in mtigation are supported by the evidence[,] . . . nust
determ ne whether the established facts are of a kind capabl e of
mtigating the defendant’s punishnment[, and] . . . nust determ ne
whether they are of sufficient weight to counterbal ance the
aggravating factors.” 1d. at 534. Wether the greater weight of
the evidence establishes a proposed mtigator “is a question of

fact.” Canpbell v. State, 571 So.2d 415, 419 n.5 (Fla. 1990);

Lucas v. State, 613 So.2d 408 (Fla. 1992), cert. denied, 510 U. S

845 (1993). A trial court has broad discretion in determning
whet her mtigators apply, and the decision on whether the facts
establish a particular mtigator wll not be reversed because this

Court or an appellant reaches a contrary conclusion absent a

-12 -



pal pabl e abuse of discretion. Banks v. State, 22 Fla.L. Wekly S521

(Fla. August 28, 1997); Foster (Jermaine) v. State, 679 So.2d 747

(Fla. 1996), cert. denied, 117 S.C. 1259 (1997); Foster (Charles)

v. State, 654 So.2d 112 (Fla.), cert. denied, 116 S.C. 314 (1995);

Pietri v. State, 644 So.2d 1347 (Fla. 1994), cert. denied, 115

S.Ct. 2588 (1995); Watt v. State, 641 So.2d 355 (Fla. 1994), cert.

denied, 514 U S. 1023 (1995); Arbelaez v. State, 626 So.2d 169

(Fla. 1993), cert. denied, 511 U S. 1115 (1994); Preston v. State,

607 So.2d 604 (Fla. 1992), cert. denied, 507 U S. 999 (1993);

Sireci v. State, 587 So.2d 450 (Fla. 1991), cert. denied, 503 U. S.

946 (1992). A trial court’s finding that the facts do not
establish a mtigator “will be presuned correct and upheld on
review if supported by ‘sufficient conpetent evidence in the
record.’”” Canpbell, 571 So.2d at 419 n.5 (quoting Brown v.
Wai nwight, 392 So.2d 1327, 1331 (Fla. 1991)); Consalvo v. State,

697 So.2d 805 (Fla. 1996); Duncan v. State, 619 So.2d 279 (Fla.),

cert. denied, 510 U S. 969 (1993); Lucas; Johnson v. State, 608

So.2d 4 (Fla. 1992), cert. denied, 508 U. S. 919 (1993); Ponticell

v. State, 593 So.2d 483 (Fla. 1991), aff’d on remand, 618 So.2d 154

(Fla.), cert. denied, 510 U. S. 935 (1993). Resolving conflicts in

the evidence is the trial court’s duty, and its decision is final

i f supported by conpetent substantial evidence. Parker v. State,

641 So.2d 369 (Fla. 1994), cert. denied, 513 U S 1131 (1995);

Lucas; Johnson; Sireci; Qnsby v. State, 574 So.2d 1085 (Fla.),

cert. denied, 502 U S. 843 (1991). As this Court has |ong held,
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“the weight to be given a mtigator is left to the trial judge's

di scretion.” Mann v. State, 603 So.2d 1141, 1144 (Fla. 1992);

Spencer v. State, 691 So.2d 1062 (Fla. 1996); Kilgore v. State, 688

So.2d 895 (Fla. 1996); Foster (Jernmine); Bonifay v. State, 680

So. 2d 413 (Fla. 1996); Wndomyv. State, 656 So.2d 432 (Fla.), cert.

denied, 116 S. Ct. 571 (1995); Jones v. State, 648 So.2d 669 (Fla.

1994), cert. denied, 115 S. C. 2588 (1995); Ellis v. State, 622

So.2d 991 (Fla. 1993); Canpbell; Swafford v. State, 533 So.2d 270

(Fla. 1988), cert. denied, 489 U S 1100 (1989). Moreover, it is

perm ssible to group nonstatutory mtigators and to consider them

collectively. Reaves v. State, 639 So.2d 1 (Fla.), cert. denied,

513 U. S. 990 (1994).

Reese |l ists several of the nonstatutory mtigators he proposed
in his sentencing nenor andum® and conplains that the trial court
erred in not finding they had been established and/or in not
assigning sufficient weight to them The trial court, however,
followed the dictates of Rogers and Canpbell in considering the

proposed nonstatutory mtigation. Cf. Barwick v. State, 660 So.2d

685 (Fla. 1995); Arnstrong v. State, 642 So.2d 730 (Fla. 1994),

cert. denied, 514 U S. 1085 (1995); Peterka v. State, 640 So.2d 59

(Fla. 1994), cert. denied, 513 U S 1129 (1995); Atwater v. State,

626 So.2d 1325 (Fla. 1993), cert. denied, 511 U S. 1046 (1994);

Tonpkins v. State, 502 So.2d 415 (Fla. 1986), cert. denied, 483

© He also lists one nonstatutory mitigator not included in

hi s menorandum (drug use) that will be discussed infra.
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U S 1033 (1987). As is readily apparent, no reversible error
occurred.

A. &ood Record in Jail/Adaptability to Prison Life

The trial court made the following findings as to these
proposed mtigators:

2. Good Record In Jail. The fact that the
def endant had no violation reports witten on himwhile
he was i ncarcerated was established. However, given the
fact that the defendant was being held in a constant high
state of security at the Duval County Jail, facing a
first degree nmurder charge, the Court finds that this
nonstatutory mtigating circunstance in entitled to very
m ni mal wei ght, at best.

(Sl 25).

9. Potential for Being a Good Prisoner. Thi s
circunstance warrants very little weight in the Court’s
consideration, and is at nost pure speculation on the

part of defense counsel. Defense counsel’s statenent in
his sentencing nenorandum that the defendant “fully
accepts responsibility for his <crimnal acts” 1is
contradicted by the defendant’s initial liesto Ms. Gier

and to the police, and by his testinony in Court, which

was found unworthy of belief by the jury, (since they

rejected | esser included of fenses and a | esser sentence),

and this Court. This mtigator clearly was not

establ i shed by the evidence.
(SI 28). Reese complains that these findings “are legally and
factual ly erroneous” (initial brief at 29) and al so conpl ai ns about
t he wei ght assigned by the trial court. (lnitial brief at 30). He
has not, however, denonstrated any abuse of discretioninthetrial
court’s finding these proposed mtigators to be worth “m nimal” and
“little” weight. Even if this Court were to decide that the trial

court erred in its consideration of these proposed nonstatutory
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mtigators, that error would be harmless in light of the three
strong aggravators (felony nurder, HAC, and CCP) and the negligible

nature of this mtigation. Banks; Thomas v. State, 693 So.2d 951

(Fla. 1997); Lawence v. State, 691 So.2d 1068 (Fla. 1997);

Barw ck; Wiornos v. State, 644 So.2d 1000 (Fla. 1994), cert.

deni ed, 514 U. S. 1069 (1995); Arnstrong; Peterka.

B. Chi | dhood Traunm

I n his sentenci ng nenorandumReese i dentified sixteen proposed
nonstatutory mtigators dealing wth his childhood and young
adul t hood, ranging from his being adopted to his having earned a
CGED. (SI 16). The trial court grouped these proposed mtigators
and made the follow ng findings:

3. Chi | dhood Difficulties. The follow ng factors
wer e est abl i shed: The def endant was abandoned at an early
age, was adopted, was raised in a good | oving honme until
t he age of seven, when his adoptive father nurdered his
adoptive nother. The defendant found the nother’s body.
The defendant, age seven at the tinme, received no
counseling regarding this event. The defendant never saw
hi s adoptive father again. The defendant was thereafter
rai sed by a maternal uncle until age fourteen. The uncle
provided well for the defendant in ternms of material
needs. At age fourteen the defendant noved in with a
di fferent uncle, with whomhe bonded and at whose hone he
lived until his uncle’ s death. The defendant hel ped care
for his elderly grandnother in some fashion. The
def endant assi sted and conforted his aunt when his uncle
di ed. The defendant played football and ran track in
hi gh school . The defendant |eft high school before
graduation, and obtained his GED while in the Job Corps.
The Court finds that the above circunstances were proven,
and that they indicate that the defendant did have an
i nperfect childhood. The Court gives themlittle weight
i n consideration of the sentence. The defendant suffered
no worse deprivation than have many other children who
manage to grow up and beconme |aw abiding citizens as
adults, or at least refrain fromrape and nurder. The
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def endant was not retarded or sexually abused as a yout h.
None of these problens occurred recently; they all
occurred at a very early age, and the nurder was
comm tted when t he def endant was twenty-seven years ol d,
many years after these experiences had been nell owed by
the passage of tine. When conpared to the egregious
nature of rape and nurder involved in these crines, and
the weight of the three aggravating circunstances, the
circunstances are entitled to very little weight as
mtigators.

(SI 25-26).

Contrary to Reese’s current contention, this mtigationis not
“entitled to significant weight.” (Initial brief at 31). The
trial court considered all of the evidence presented about Reese’s
earlier years and, as it was entitled to do, found it worth little
wei ght . Reese has shown no abuse of discretion in the weight

assigned by the trial court. Shellito v. State, 22 Fla.L.Wekly

S737 (Fla. Novenber 26, 1997); Banks; Mingin v. State, 689 So.2d

1026 (Fla. 1995); WIlianson v. State, 681 So.2d 688 (Fla. 1996):

Boni f ay.

C. Positive Character Traits

Reese lists several “positive character traits” such as
bondi ng with an uncl e, playing football in high school, caring for

his grandnother, and obtaining a GED. (Initial brief at 33).
After acknow edging that the trial court recogni zed these “traits,”
however, he conplains that the court gave them no weight. This
contention is incorrect. The court considered these “traits” in
its discussion of Reese’s “Childhood Difficulties” and found them

worth little weight. (SI 25-26). Reese has shown no abuse of
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discretion in the weight given this nonstatutory mtigation.

Shellito; Banks:; Mingin; WIIlianson; Barw ck.

D. Support of Jackie Gier

The trial court nmade the following findings as to this
proposed mtigator:

4. Supporting Jacqueline Gier. The def endant
clains to have supported Ms. Gier and her children.
This contention is refuted by the testinony of Ms. Gier
in the gquilt phase. Ms. Gier testified that the
def endant occasionally supported her and her children,
“but nore tinmes he wouldn’t than he did.” (T701). Such
support as the defendant did provide for Ms. Gier and
her children nust be bal anced against the fact that for
nost of the tine he did not provide any support, despite
his continuing sexual relationship with her, and this
mtigation is therefore of little or no significance,
especially inlight of the facts that the defendant raped
and nurdered Ms. Gier’'s best friend, and that this
murder was in fact the defendant’s response to M.
Gier's efforts to termnate their relationship. The
Court further finds that Ms. Gier’s testinony regardi ng
t he abusive and controlling nature of their relationship
is nore worthy of belief than M. Reese’s version. She
testified that he beat her, even wearly in the
rel ationship, before they noved to Florida. (T1400).
This circunstance nust be given little or no weight.

(SI 26). The record supports these findings.

Al t hough Reese testified that he supported Gier and her
children, Gier testified that such support was sporadi c and “nore
tinmes he wouldn’t than he did.” (XIl 701). She said the support
was not regul ar and that, when Reese got sone noney, he would | eave
and be gone for days. (XII 702). Reese had been gone fromGier’s
home for several nonths at the tinme of the nurder. (X1l 618).
Reese was violent, and Gier wanted to get away from him (Xl
703; X1 1002; XVI 1400).
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It is the trial court’s duty to resolve conflicts in the
evi dence, and the record supports the court’s finding Gier to be
nore credi ble than Reese. Reese has shown no error in the court’s
findings on this proposed mtigator and has denonstrated no abuse
of discretion in assigning it “little or no weight.”

E. Possessive Relationship with Gier

The trial court made the following findings inregards to this

proposed mtigator:
5. The Def endant’ s Possessi ve Rel ati onshi p Toward

Jacqueline Giier. This fact was certainly established by

t he evi dence; however, it is not mtigation. Wether the

murder was in revenge for Ms. Austin's perceived role in

the breakup of his relationship with M. Gier, or

whet her t he def endant perceived Ms. Austin as athreat to

his relationship with Ms. Giier, the Court finds totally

unworthy of belief the contention that his raping and

murdering Ms. Austin were “the result of the defendant’s

m sgui ded effort . . . to salvage his relationship with

Ms. Gier.” This allegationis devoid of credibility and

is worthy of no weight, or at best mninmal weight.
(SI 26). Reese clains that these findings are erroneous because
hi s expert’s testi nony was “unrebut t ed, uncont r adi ct ed,
unequi vocal .” (Initial brief at 34). The expert’s testinony was
al so inconsistent and unreconcilable with other testinony.

Krop testified that Reese was insecure, that he felt
i nadequate, and that he was sensitive to rejection. (XV 1214).
Krop bl aned Reese’s violent activities on “[n]ot only because of
what he felt was happening in his relationship with Ms. Gier, but
basi cal | y, what happened to himthroughout his life.” (XV 1215).

Krop also found, however, that Reese's inpulse control was
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general |y good (XV 1219) and acknow edged that Reese’s killing the
victim could be consistent with a conscious decision. (XV 1247-
48). Gier testified that the victim never interfered with her
relationship with Reese (XIl 618, 656) and that Reese did not |ike
the victim (X 618). She also testified that Reese was vi ol ent.
(X1 703; X1l 1002). As this Court held on direct appeal, the

! Reese,

facts of this nurder supported finding CCPin aggravation.?®
694 So.2d at 684. This undercuts any argunent that the nurder was
the result of an uncontroll abl e obsession that caused Reese to act
i mpul si vely.

The record supports the trial court’s findings. Reese has
denonstrated no abuse of discretion in the finding that this

proposed mtigator was entitled to “at best mninmal weight.”

F. Mental | npairnent

The trial court made the followng findings as to statutory
and nonstatutory nental mtigation:

8. Def endant WAs Under |nfluence of an Extrene
Enotional D sturbance at the Tine of the Murder. This
circunstance was not established by the evidence.
Al t hough def ense counsel argued that his actions were the
product of rage and passi on, the defendant broke into the
victims hone, and then proceeded to calmy wait for a
period of from eight to ten hours, like a predator
waiting for prey beside a waterhole in the jungle,
anticipating the [victims] return home. Even after the
victimwas in her honme, believing herself to be safe and
secure, the defendant waited, hidden, for her to fal

' The cases cited by Reese (initial brief at 35) are al

“donestic” cases and are, therefore, distinguishable fromthe
instant case. This Court rejected Reese’s claimthat this is a
“donestic relationship” case. Reese, 694 So.2d at 685.
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(Sl

asl eep, so he could take full advantage of her nost
vul nerabl e position, so that he coul d rape and nurder her
nore easily. This was the act of a cal mand cal cul ati ng
person wth a plan, not a person filled wth
uncontrol |l able rage. Dr. Harry Krop testified that the
def endant was not insane, that the defendant knew the
difference between right and wong, and that he
understood the nature and quality of his acts. Dr .
Krop’s testinony confirmed that the defendant’s raping
and killing the victimwas consistent with the defendant
havi ng made a conscious decision in advance to conmt
these crines. This circunmstance was clearly not
established by the evidence, and the Court therefore
gives it no wei ght what soever.

Dr. Krop's testinmony that the defendant’s fear,
anxi ety and frustration produced a seriously inpaired
mental state at the tinme of the murder was emascul at ed by
his further testinony that the defendant had no mmjor
mental illness or personality disorder (T1205), and that
hi s i mpul se control was generally good (T1219). Dr. Krop
did not testify that the defendant nmet the requirenents
of either of the statutory nmental mtigators. On cross-
exam nation, Dr. Krop admtted that he relied heavily on
the defendant’s self-reporting in formng his opinion,
and in fact said “it’s not up to ne to determne the
facts” (T1230), even though he admtted that those facts
could help formulate an opinion (T1231). Dr. Krop
confirnmed that the rape and nurder were consistent with
t he def endant havi ng nade a consci ous deci sion to comm t
the crines. (T1247-48). Dr. Krop's testinony was
typical of the watery and inconclusive expert wtness
opi nion testinony based solely on the defendant’s self-
serving statenents that is frequently offered in such
cases. This type of opinion testinony intentionally
ignores all the other facts and circunstances of the
case, and has led to the rule of | awthat such testinony,
even if uncontroverted, may be rejected by the judge and
jury. Walls v. State, 641 So.2d 381 (Fla. 1994), cert.
denied, 115 S. Ct. 943 (1995); Wiornos v. State, 644 So. 2d
1000 (Fla. 1994), cert. denied, 115 S.C. 1705 (1995).
The Court therefore finds, as did the jury, that the
portion of his testinony seeking to establish a
mtigating circunstance, was unworthy of belief and fails
to establish such a mtigating factor.

27-28). Reese argues that Krop’s testinony

“was

uncontradi cted, unrebutted, and supported by factual evidence.”
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(Initial brief at 38). Contrary to this argunent, however, the
record supports the trial court’s assessnent of Krop' s testinony.

On direct exam nation Krop stated that he i ntervi ewed Reese on
Decenber 16, 1992, and May 5, 1993 (XV 1202), well after Reese
commtted this nurder. He stated that Reese had no nmjor nental
il ness or personality disorder. (XV 1205). After talking about
Reese’ s background, Krop concluded that Reese’s “nental state was
seriously inmpaired at the time of the offense.” (XV 1217).
However, Krop also testified that Reese’'s inpulse control was
general ly good. (XV 1219).

On cross-exanm nation Krop stated that Reese was not i nsane and
knew right from wong. (XV 1225). Krop relied on Reese’'s
“perception or his reports of what happened and his report,
perception of his own history and background.” (XV 1230). He then
stated, “It’s not up to ne to determne the facts.” (XV 1230).
Krop agreed that Reese was of average intelligence and had no brain
damage. (XV 1247). He also agreed that the facts were consi stent
with Reese having nmade a conscious decision to break into the
victims honme, rape, and then kill her. (XV 1247-48).

On redirect examnation Krop stated that “the facts are
certainly consistent with the way M. Reese presented them” (XV
1255). When asked how Reese’s early |ife and experiences affected
his actions, Krop, despite his earlier-stated opinion that Reese’s
background nmade him commt these crines, stated that “from M.
Reese’s own explanation, nothing caused M. Reese to kill this
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woman.” (XV 1257). Krop then stated that Reese was not trying to
avoid responsibility for his actions. (XV 1258). Shortly
thereafter, however, Krop stated: “But that does not nean that he
has accepted responsibility for what has happened.” (XV 1261).
Krop’ s testinony was i nternally inconsistent in many respects.
Mor eover, as this Court has acknow edged many tines, the finder of

fact can reject self-serving statenents. See Wornos, 644 So. 2d at

1008; Walls v. State, 641 So.2d 381, 387 (Fla. 1994), cert. deni ed,

513 U. S. 1130 (1995); Pardo v. State, 563 So.2d 77, 80 (Fla. 1990),

cert. denied, 500 U. S. 928 (1991); Bertolotti v. State, 534 So.2d

386, 387 (Fla. 1988); Burch v. State, 478 So.2d 1050, 1051 (Fla.

1985); Grak v. State, 201 So.2d 706, 709-10 (Fla. 1967). Also, as

the trial court noted, even expert opinion testinony may be
rejected when, as here, that testinony is contrary to or

inconsistent with the facts. Walls; Foster v. State, 679 So.2d 747

(Fla. 1996), cert. denied, 117 S. C. 1259 (1997); Farr v. State,

656 So.2d 448 (Fla. 1995); Ramirez v. State, 651 So.2d 1164 (Fl a.

1995); Wiornos.

The record supports the trial court’s rejection of Reese’s
proposed nental mtigation, and Reese has denonstrated no
reversible error. Reese clainms that the “court’s finding that
Reese coldly plotted this crime in advance is not supported by the
evidence.” (Initial brief at 38). Contrary to this assertion
however, the trial court found, and this Court affirnmed, that the
state established the exi stence of the CCP aggravator. Reese, 694
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So.2d at 684. Two other aggravators (felony nmurder and HAC) were
al so established. Even if this Court were to decide that the trial
court shoul d have found that nonstatutory nental mtigation existed
and that it should have been given sonme weight, any error is

har nl ess. This is not a case such as N bert v. State, 574 So. 2d

1059 (Fla. 1990), where the nental mtigation was overwhel m ng

Even if nental mtigation had been established in this case, it

woul d not outweigh the three strong aggravators. Any error,
therefore, was harniess. Thomas; Law ence; Barw ck; Wiornos;
Arnst rong.

G Enotional | mmturity

The trial court nmade the follow ng statenent regarding this
proposed nonstatutory mtigator: “The Court finds that this was

not established by the evidence, but if established, the Court

finds it is entitled to no weight.” (SI 28-29). Reese conpl ains
t hat the evidence of hi s “enot i onal I nadequaci es  was
uncontroverted” and that even the state, in its sentencing

menor andum conceded that this mtigator had been est abl i shed. *?
(Initial brief at 40). This argunent ignores the fact that Krop
testified that Reese had no major nental illness or personality

di sorder (XV 1205), that his inpul se control was general ly good ( XV

2 The nenorandum states: “Enotional Immaturity --

Probably established but entitled to little weight.” (SI 13).
The trial court’s findings undercut and denonstrate the

i naccuracy of Reese’'s clains (initial brief at 27, 38, 45) that
the trial court adopted the state’ s conclusions verbati minstead
of i ndependently considering the evidence. See issue Il, supra.
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1219), that he was not insane and knew right fromwong (XV 1225),
that his murdering the victim was consistent with a conscious
deci sion (XV 1247-48), and that “nothing” in his past |life “caused
M. Reese to kill this woman.” (XV 1257). The record supports the
trial court’s rejection of this proposed mtigator.

Even if this Court were to decide that the trial court should
have found that this proposed mtigator had been established, any
error would be harmess. Enotional immturity is, in reality, a
subset of the proposed enotional disturbance mtigator. The court
fully considered and evaluated that proposed mtigator and, as
denonstrated above, properly rejected it as well. Any weight that
this Court m ght decide should have been given to Reese’s alleged
immaturity would not outweigh the three strong aggravators
established in this case. Any error in the court’s consideration

of this proposed mtigator, therefore, is harnless.
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H. Drug and Al cohol Dependency

Reese’s final conplaint is that the “trial court’s order does
not nmention the evidence of Reese’ s drug and al cohol dependency, or
the evidence that he was using crack cocaine during the nonths
preceding the nurder and on the day of the nurder itself.”

(Initial brief at 41). In Lucas v. State, 568 So.2d 18, 24 (Fla.

1990), this Court stated that “the defense nust share the burden
and identify for the court the specific nonstatutory mtigating
circunstances it is attenpting to establish.” Reese, however, did
not nention his alleged drug and al cohol use in his sentencing
menor andum or urge in any other way that the trial court should
consider it as nonstatutory mtigation. The trial court,
therefore, did not err in not considering this currently proposed

mtigator. Consalvo; Thonpson v. State, 648 So.2d 692 (Fla. 1994),

cert. denied, 515 U. S. 1125 (1995).

The trial court fully, independently, and conscientiously
considered Reese’s proposed mtigating evidence. The record
supports the trial court’s findings, and Reese has denonstrated no
abuse of discretion. |f any error occurred, it was harml ess. This
Court, therefore, should affirmthe trial court’s findings.

Reese’ s death sentence should also be affirmed. This Court
affirmed the trial court’s finding the CCP aggravator, 694 So. 2d at

684, and that is now the |aw of the case. Farr; Waterhouse V.

State, 596 So.2d 1008 (Fla.), cert. denied, 506 U S. 957 (1992);

Magill v. State, 428 So.2d 649 (Fla.), cert. denied, 464 U S. 865
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(1983); Menendez v. State, 419 So.2d 312 (Fla. 1982). Reese has

never challenged the applicability of the other aggravators found
by the trial court. Mbdreover, no reversible error occurred in the
court’s consideration of the mtigating evidence. The trial court,
at the conclusion of the addendumto the sentencing order, stated
that the mtigators that Reese established were “of insufficient
wei ght to counterbal ance the aggravating factors proven in this
case.” (SI 29). The trial court properly wei ghed the aggravators
and mtigators, and this Court should not reweigh these factors.

Melton v. State, 638 So.2d 927 (Fla.), cert. denied, 513 U S 971

(1994); Gunsby v. State, 574 So.2d 1085 (Fla.), cert. denied, 502

U S 843 (1991); Freeman v. State, 563 So.2d 73 (Fla. 1990), cert.

denied, 501 U S 1259 (1991); Hudson v. State, 538 So.2d 829

(Fla.), cert. denied, 493 U. S. 875 (1989). Therefore, this Court

should affirm Reese’s death sentence.
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| SSUE |V

WHETHER THE TRI AL COURT’ S EVALUATI ON OF THE
EVI DENCE WAS UNBI ASED.

Reese clains that the trial court’s rejection of Dr. Krop's
testinony inproperly reflected the court’s “personal opinion and
phi |l osophy with regard to such testinony” (initial brief at 46) and
denonstrated the court’s bias. There is no nerit to this issue.

I n di scussing the proposed nental mtigation the court tracked
Krop’s testinony and concluded that it

was typical of the watery and i nconcl usi ve expert w tness
testinony based solely on the defendant’s self-serving
statenents that is frequently offered in such cases.
This type of opinion testinony intentionally ignores al
the other facts and circunstances of the case, and has
led to the rule of law that such testinony, even if
uncontroverted, may be rejected by the judge and jury.
Wlls v. State, 641 So.2d 381 (Fla. 1994), cert. deni ed,
115 S. C. 943 (1995); Wiornos v. State, 644 So.2d 1000
(Fla. 1994), cert. denied, 115 S.C. 1705 (1995).

(SI 28). As set out in issue Ill, supra, the facts support the
court’s findings on nental mtigation; the finder of fact can
reject testinony based on a defendant’s self-serving statenents;
and expert testinony can be rejected. Contrary to Reese’s
contention, the quote set out above does not denonstrate an
i nproper judicial bias. I nstead, the court’s coment is sinply
that, a comment on the state of the law and why it found Krop’'s
testinmony | ess credible than Reese want ed.

Reese relies on Alanb Rent-A-Car v. Phillips, 613 So.2d 56

(Fla. 1st DCA 1992), but that case is distinguishable. Alanp is a
wor kers’ conpensation case in which the judge of conpensation

-28 -



clains (JCC) rejected the opinion of the enployer’s expert based on
the JCC s “inperm ssible reliance on his personal experience.” 1d.
at 58. The district court concluded “that the collective
statenents of the JCC with respect to the e/c’s expert wtness
reflect a personal bias” and “a negative bias” that was
unwarranted. 1d.

Here, on the other hand, the court’s comrent was a recognition
of the facts of this case. Reese assunes that an expert’s
testinony is sacrosanct, but such is not true, as acknow edged by
this Court in Walls and Wiornos and ot her cases. Reese has failed
to showthat his trial court was other than inpartial and unbi ased.

See Correll v. State, 22 Fla.L.Wekly S188 (Fla. April 10, 1997).

As Reese states (initial brief at 46), nental mtigation can
tenper the effect of the CCP aggravator. By affirmng the
applicability of CCP to this nurder, 694 So.2d at 684, however
this Court acknow edged that Krop’s testinony did not rise to such
a level or produce such an effect. This Court’s rejection of
Reese’s claimthat his death sentence was di sproportionate because
of the “donestic” nature of this nurder, 694 So.2d at 685, is
another indication that the trial court’s assessnent of Krop’'s
testinony was accurate and shows no inpermssible bias. See

Spencer v. State, 691 So.2d 1062, 1065 (Fla. 1996).

Reese did not nove to recuse the trial court in a tinely

manner after that court filed its addendumto the sentenci ng order.
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He has not denonstrated that the trial judge was partial or biased.

This claim therefore, has no nerit and shoul d be deni ed.
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CONCLUSI ON

Reese has failed to showreversible error inthe trial court’s

findings regardi ng his proposed nonstatutory mtigation, and those

findings should be affirmed. The trial court properly wei ghed the

aggravators and mtigators, and Reese’ s death sentence shoul d al so

be affirned.
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