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I N THE SUPREME COURT OF FLORI DA

JOHN LOVEMAN REESE,

Appel | ant,
" CASE NO 91, 411
STATE OF FLORI DA,

Appel | ee.

SUPPLEMENTAL REPLY BRI EF OF APPELLANT

PRELI M NARY STATEMENT

This brief has been prepared using 12 point Courier New, a
font that is not proportionately spaced.
ARGUMENT
| SSUE |

THE TRI AL COURT ERRED | N REJECTI NG THE

M Tl GATI NG Cl RCUMSTANCES OF REESE' S TRAUMVATI C
CHI LDHOOD, POSSESSI VE RELATI ONSHI P W TH

JACKI E GRI ER, MENTAL | MPAI RVMENT AT THE TI ME
OF THE CRI ME, AND AMENABI LI TY TO PRI SON LI FE,
FOR REASONS THAT WERE CONCLUSCRY,

SPECULATI VE, AND NOT SUPPORTED BY THE RECORD.

On page 10 of its Answer Brief, the state asserts appell ant
"acknow edges" the trial court "greatly expanded its anal ysis of
Reese's proposed mtigating evidence" but "conplains that the
court should have found that all of his proposed mtigators had

been established and shoul d have given those mtigators nore



wei ght . "

To the contrary, appellant disagrees that the trial court has
expanded its analysis. Appellant contends the present order is
just as deficient under Canpbell as the original order. Although
the present order is lengthier, the substance of the order is no
i nprovenent over the original order because the trial court has
provi ded neither a logical nor factual explanation for its
rejection of Dr. Krop's testinony. The discussion is conclusory,
specul ative, and unsupported by sufficient, conpetent evidence.

Moreover, the state in its Supplenental Answer Brief has not
el uci dated or provided record support for the trial court's
conclusory findings, nor responded to nost of appellant's
argunents. The state's brief in the main nmerely quotes the trial
court's findings, followed by the conclusory assertion that the
court's findings are supported by the record.

Turning to the proposed nental mtigation and the trial
court's conclusion that Reese "calmy"” waited for Charlene to
return hone, the state sinply states on page 14 of its
Suppl emental Answer Brief that "the CCP aggravator was
established on the facts of this case.” What facts establish
Reese was calmwhile he sat in the back bedroom cl oset? Just
like the trial court, the state never says. The only evidence as

to Reese's nental and enotional state at the tinme was the

testinmony of Dr. Krop, who expressed the opinion that Reese was

2



not cal m but enraged.

On page 16, the state asserts the trial court was acting
within its discretion in rejecting Dr. Krop's opinion because
Krop's testinony was internally inconsistent. The
i nconsi stencies the state points to are contrived, not real,
however. First, on page 15-16, the state asserts Krop said
Reese' s background made himconmmt these crines but contradicted
this later when he said "nothing caused M. Reese to kill this
woman." Dr. Krop, however, never said Reese's background nade
himcomit these crimes.? Krop did say the trauna Reese suffered
as a child, particularly the circunstances of his nother's
murder--"contributed" to the crinme. These traumas, and ot her
factors, such as receiving no counseling and being raised
thereafter in a home where he received no nurturing, "shaped his
personality to the point where he was feeling very desperate to
remain in the relationship which was obvi ously not working, and
all those factors together contributed to his state of mnd at
the tinme." T 1248-1249.

The second al |l eged i nconsistency the state points to, at the
top of page 16 of its brief, is that Dr. Krop stated Reese was
not trying to avoid responsibility for his actions but |ater

said, "But that does not nean he has accepted responsibility for

The state's brief does not include a reference to that part
of Krop's testinony in which he purportedly said Reese's
background made himcommt the crines.

3



what has happened."” This alleged inconsistency is not an
i nconsi stency at all but a court reporter error. The statenent
guot ed above should read ". . . does not nean he hasn't accepted

responsibility for what happened."” Dr. Krop testified repeatedly

that Reese had adm tted and accepted responsibility for his
actions and that such adm ssions were unusual :

M. Reese told ne about crack cocaine the
first tinme | saw him He also said: | know
this is going to sound |Iike an excuse, and |
amnot telling you this because | want it to
be an excuse, he fromthe first tine | saw
him M. Reese has accepted ful
responsibility for what he has done. He's
not trying to blanme al cohol, he's not trying
to blanme drugs. He was trying, hinself, from
my evaluation, to get a handle, to understand
why he woul d have done sonething that, in ny
opinion, is pretty much out of character for
hi m

T 1212.

| don’t think he would have any probl em
what soever functioning. | usually don't say
that in such an absol ute way, but based on
the fact this individual does not have a
significant crimnal history, able to
function very well in jail, he’'s been there
for over a year, | believe, his records
suggest he’s not a managenent problem He
has been cooperative with nme on both
occasions that | saw him He does not
conplain, he does not nake excuses. He's
accepting responsibility for what he has
done.

He knows he is going to be punished. He
knows he deserves to be puni shed.

T 1216-1217.

Q Now, Dr. Krop, | think you indicated
that in your opinion M. Reese's [sic]
accepting responsibility for his actions,

4



what do you nean by accepting responsibility?

A He's admtted to what he’s done, as far
as | know, he has adnitted to everything that
he has done fromthe breaking into the house
to killing her and to sexually assaulting
her.

It is very unusual for individuals charged
wth first-degree murder to acknow edge what
the person had done, including all of the
pretty gruesone facts. And | amtalking
about even in the confidential eval uation,
it’s very unusual for a defendant to admt to
me what he has done.

He’'s never tried to cover that up. He has
been sonewhat reluctant, | know, in talking
to Ms. Gier, his talking to Ms. Gier to
acknow edge the sexual assault, initially,
and | believe that he's very ashamed of that
aspect of it, particularly, and he’'s stil
very much in love with Ms. Gier, and to this
day, he’'s indicated he is still in love with
her. He's very ashaned of what he has done.

And again, | think that’s the reason that
he has been reluctant to get all of the
information to Ms. Gier, but that he has
shared that information with nme fromthe
beginning is very inportant in terns of him
recogni zi ng the wongful ness of what he has
done, recognizing that he will be punished,
and he’s not trying to avoid responsibility
or avoid punishnent in any way.

T 1255-1256.

[Fjrom M. Reese’s own expl anation
not hi ng caused M. Reese to kill this wonman.
He did it hinself, he's accepted his
responsibility, he’s not trying to justify in
any way or excuse his behavior.

T 1257.
And, last, in context, the comment relied on by the state to

show i nconsi stency obviously is a transcription or typographi cal
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error:

Q Dr. Krop, in M. Reese’s initial
avoi dance with the police and initial denial
with the police of this involved in this
particul ar place [his involvenent in this
particul ar of fense?], does that change your
mnd as to whether or not he accepts
responsibility for his acts?

A No. It does not change ny opinion.

Q Wy?

A It’s certainly not unusual for an
i ndi vidual to be scared, | am suggesting that
this whole thing, to sone degree, is related
to his fear of losing the relationship that
he had with Ms. Gier. Ooviously, after he
killed the victimin this case, that was
still a major possibility and a realistic
possibility that he was going to eventual ly
be arrested and | ose the rel ati onshi p.

In my opinion, he tried to avoid getting
arrested. He wanted that relationship to
continue. He had m xed feelings about it in
our discussions, feeling very guilty, his
primary concern, he was scared, scared of
being arrested and scared of all that has
actual Iy happened.

But that does not nean he has [sic]
accepted responsibility for what has

happened.
T 1260-1261.

The sumtotal of inconsistencies in Krop's testinony is zero.

Finally, on page 16, the state argues that "expert opinion
testimony may be rejected when, as here, the testinony is
contrary to or inconsistent with the facts." The state's
argunment i s nothing but a bare conclusion: The state never
points to facts that are inconsistent with Krop's testinony.

The state did not even respond to the foll ow ng argunents nmade
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by appellant: (1) that the sentencing order fails to nmention the
key portions of Dr. Krop's testinony offered in support of the
mental mtigating circunstance, Initial Brief at page 38; (2)
that the trial judge did not consider evidence of inpairnment not
rising to the level of "extrenme," Initial Brief, page 39; (3)
that the trial court erred in finding Dr. Krop based his opinion
primarily on Reese's self-reporting, Initial Brief, page 40.

As to Reese's argunent regarding his possessive attachnent to
Jackie Gier, the state again asserts Dr. Krop's testinony was
i nconsi stent and irreconcilable with other testinony. The state
never points to any inconsistencies in Dr. Krop's testinony,
however, or to specific facts in the record that are
irreconcilable wwth his testinony. For exanple, the state
mentions that Jackie testified Charlene never interfered with her
relationship with Reese and that Reese did not |ike Charlene.
How is this testinony inconsistent wwth the evidence that he
attacked her because he was jeal ous and believed--inaccurately
per haps--that she was taking Jackie away fromhinf? The state
al so nentions Krop's testinony that Reese's inpul se control
generally was good. How is this inconsistent with Krop's
testinony and the other evidence, nost of it supplied by or
confirmed by Jackie Gier, that Reese's inpulse control was not
good at all when he felt threatened with | osing Jackie?

The state's argunent that Dr. Krop's testinmony with regard to
Reese's possessive attachnment to Jackie was inconsistent and

7



irreconcilable with other testinony is wholly w thout nerit.
Regarding the mtigator of childhood trauma, the state
conclusorily has responded "there is no nmerit to [ Reese's]
conplaint”™ and the trial court was "entitled" to find the
evidence worth little weight. State's Suppl enental Answer Bri ef
at page 22. The state has not even addressed appellant's
argunents: (1) that the trial court's finding that Reese was
whi pped for things he did wong and that Marvin Smth's w fe nust
have provided sone nurturing is not supported by conpetent
evidence; (2) that the trial court failed to consider Dr. Krop's
testinmony that this nonnurturing, isolating environnment
contributed to the devel opnment of Reese's personality and
pat hol ogi cal attachnment to Jackie Gier; (3) that the trial court
erred in giving little weight to the stabbing death of Reese's
nmot her and the subsequent institutionalization of his father
because it happened | ong ago, did not "cause" the nmurder, and was
not the product of donmestic violence; (4) that the trial court
erred in not considering and/or rejecting Dr. Krop's testinony
explaining the effects of this trauma on Reese; (5) that the
trial court erred in relying on his own personal opinion in
concl uding the nmurder of his nother "should have taught Reese
that death is a very sad thing." See Initial Brief of Appellant
at pages 53-55.

The state asserts only that Reese's reliance on Al ano Rent-a-

Car v. Phillips, 613 So. 2d 56 (Fla. 1st DCA 1992), is m splaced

8



because in that case the judge rejected the expert's opinion in
favor of his own personal opinion whereas here, "the court's
coments were a recognition of the facts of this case.” The
state, however, never says which "facts" support the trial
court's concl usion about the effects of traumatic |oss on a smal
chi | d.

Al ano-Rent-A-Car is directly on point. In Alanb Rent-A-Car, a

wor ker' s conpensation case, the worker clainmed he got pneunonia
fromhis job of washing buses during the nighttinme. The enpl oyer
chal I enged the causal relationship between the worker's ill ness
and his job through the testinony of an expert w tness, Dr.
Bruner. During the hearing, the judge comment ed:

| will respect [Dr. Brumer's] opinion

regardi ng pneunonia, but | will not respect

his opinion regarding the fact it can't be

aggravated by cold or wet. | know better

from personal experience.
613 So. 2d at 58. In his final order awarding benefits, the
j udge sai d:

As this court noted at trial, one does need a

medi cal expert or in this case a "hired gun”

to know that the water and cold found in M.

Phillips'" working place precipitated the

advancenent and causation of [his] pneunoni a.
I d.

The appel |l ate court reversed, concluding the clains judge
inpermssibly relied on personal opinion to reject the nedical
doctor's opinion:

Mor eover, there is another reason why the

9



JCC s findings nmust be rejected. The JCC
appears to have inpermssibly relied on his
personal experience to concl ude that
claimant's pneunoni a was aggravated by his
wor ki ng condi tions. The question whet her
claimant' s pneunoni a was caused by or
aggravated by his working conditions is
essentially a nedical one which is nost
persuasi vel y answered on the basis of the
medi cal evi dence provided, rather than a
matter falling within the sensory experience
of a lay person. Wth respect to the
causation of streptococcal pneunonia, even
claimant's expert w tness, Dr. Al exander,
testified that the di sease is caused by

i nhal ation of the particul ar bacteri a.

Al though Dr. Al exander testified that

cl ai mant' s pneunonia could "get worse" if he
returned to work while still suffering from
the disease, it is not clear whether the
JCC s findings reflect a preference for Dr.
Al exander's opinion over that of Dr. Brumer
(even assum ng the JCC was giving fair
consideration to Dr. Brumer's opinion), or
whet her the JCC was sinply giving undue

wei ght to his own unqualified [ay opinion on
t he aggravation question. |In such a case, we
are reluctant to conclude that the JCC s
findings are supported by conpetent,
substanti al evidence.

613 So. 2d at 58. Here, too, the trial judge has violated
Reese' s due process rights by relying on his own personal views
to reject those of the expert.? The error is even greater here

because Al anb-Rent - A-Car invol ved only noney damages whereas the

present case involves whether the ultimte punishnent--death--

2 The court in Al anp-Rent-A-Car reversed despite sone
evidence in the record supporting the trial court's ultimte
conclusion. Here, the state did not put on any expert testinony
to contradict Dr. Krop's testinony, so it is clear the trial
court's findings reflect a preference for his own unqualified |ay
opi ni on.

10



shoul d be inposed. The Ei ghth Anendnent's standard of
reliability has not been net when the sentencing process has been
tainted by the trial judge's reliance on his own uninforned
personal opinion to determ ne the existence and wei ght of
mtigating factors.

As for adaptability to prison |ife, again, the state has
nmerely asserted in conclusory fashion that Reese has shown no
abuse of discretion in the trial court's finding that this
proposed mtigator is worth mniml weight. The state has not
responded to appellant's argunents: (1) that there was no record
evi dence that Reese beat his first wife; (2) that the record does
not support the court's finding that Reese physically beat or
forcibly raped those he is supposed to consider nost dear to him
(3) that Krop's testinony does not establish Reese will becone
violent in situations over which he has no control (such as
prison |ife) but established rather that Reese may becone vi ol ent
only when faced with losing a high-priority relationship; (4)
that the record refutes the trial judge's conclusion that Marvin
Smth's honme was a nurturing and caring environnent; (5) that the
trial judge erred in rejecting Dr. Krop's testinony that violence
is not inconsistent wwth a non-assertive personality in favor of

his own personal opinion to the contrary.?

]%ln his sentencing order, the trial judge wote: "Wen
confronted wwth the fact that the defendant would settle
argunents with Jackie Gier concerning their relationship by
beating and raping her, and wth the fact that the defendant had

11



Furthernore, contrary to the state's characterization of the
trial court's findings as to this mtigator, the court did not
find Reese's adaptability to prison life worth m nimal weight;
the court found this claimrefuted by the evidence. SIl 59. The
error, then, is a failure to consider this mtigator at all, not
an error in the trial court's assignnent of weight.

As for the mtigator of enotional immturity, the state has
quoted the trial court's order, noted Krop's testinony that Reese
has no major nental illness and was not insane, and contends
appellant's reliance on Alanpo is msplaced. State's Suppl enent al
Answer Brief at page 25. The state has failed to respond to
appel lant's argunents, has not pointed to any specific facts in
the record that support the trial court's conclusion that
immaturity is created or chosen by the individual, and does not
expl ai n what the absence of major nental illness or insanity has

to do with enotional immaturity.

beaten his wife to the point of sending her to the hospital, Dr.
Krop indicated this informati on was i nconsistent with the

def endant's non-aggressive personality type!"™ Assum ng the
exclamation point at the end of this statenent indicates the
trial judge's incredulity, appellant reiterates there was no

evi dence Reese beat and raped Jackie or beat his wfe and that
Krop testified that when he specifically asked Jackie if these
t hi ngs had occurred, she said no. Krop further testified that
even if such things had occurred, that would not change his
opi ni on about Reese's personality, that persons who are generally
nonassertive can act out in a hostile or sonetines violent
manner. T 1245. Appellant notes that Dr. Krop testified

viol ence and acting out is consistent wwth a nonassertive
personality, not a nonaggressive personality. The trial judge
apparently m sread and m sunderstood the testinony in this
regard.

12



As for Reese's use of drugs and al cohol at the tinme of the
murder, the state has responded that "an expert's opinion based

on self-serving statenents can be rejected when contrary to or

inconsistent with the facts," (enphasis added), citing Walls and

ot her decisions of this Court. However, like the trial court,
the state has not pointed to any "facts" in the record that are
contrary or inconsistent with Reese's use of drugs and al cohol at
the time of the crime. The state says "the record supports the
trial court's findings" but has not cited to any such support in
the record. The state also relies on this Court's previous
finding of CCP as sonehow negating this mtigator, but again
W t hout any discussion or citation to the record to support its
assertion. Furthernore, appellant takes issue with the state's
characterization of Reese's statenents about his drug and al cohol
as self-serving. Dr. Krop testified Reese nentioned his use of
cocai ne the day he killed Charl ene not as an excuse but in trying
to understand hinself how he coul d have done what he did.

There is no basis in the record for the trial court's finding
t he evidence of Reese's drug and al cohol use "unworthy of
belief." The trial court's finding that this mtigator is
"contrary to the evidence" violates this Court's requirenent in
Canpbell and its progeny that the court's evaluation of proposed
mtigating evidence be thoughtful and conprehensive and supported
by specific facts rather than be a nere listing of conclusions.

Appel | ant cannot agree with the state that the trial court

13



fully or conscientiously considered Reese's proposed mtigating
evidence. Wth regard to al nost every single proposed mtigator,
the trial court abused his discretion by failing to fully
consi der the evidence (as shown in sonme instances by a failure to
even nention the relevant testinony); rejecting expert testinony
based on personal opinion or a msreading of the testinony;
rejecting mtigating evidence based on specul ation; rejecting
mtigating evidence without pointing to any specific facts in the
record that support rejection of the evidence; rejecting
mtigation by applying the wong rule of |aw

The trial court's nearly whol esale rejection of the case for
mtigation deprived appellant of due process and a fair
sentenci ng proceeding. The trial judge is an essential part of
the death sentencing procedure in Florida. The sentencing judge
is the ultimate factfinder and the ultimte sentencing authority.

Pooler v. State, 725 So. 2d 191 (Fla. 1998). Absent a fair and

inpartial evaluation of the defendant's case for mtigation by
the trial judge, the procedure is fundanentally flawed. This
Court cannot sinply find the result is sustainable; if the trial
j udge has abused his discretion in reaching that result, the
defendant is entitled to a new proceedi ng.

The state asserts appellant has not clainmed the trial judge is
bi ased. Appellant is claimng the trial judge is biased,
however. Making findings and reachi ng concl usi ons based on
personal opinions rather than the evidence presented is the

14



gui ntessence of bias. The bias is particularly disturbing here,
where the trial judge has had three opportunities to fairly and
obj ectively consider the mtigating evidence. The present order
indicates the trial judge has a result he is trying to protect.
In attenpting to inoculate his order fromerror, however, the
trial judge has renoved the real reasons behind his concl usions,
reasons that denonstrate bias. For exanple, in the April 17
order, the trial court dismssed Dr. Krop's testinony as "typica
of the watery and i nconcl usive expert wtness testinony based
solely on the defendant's self-serving statenents that is
frequently offered in such cases.”" SRl 27-28. In the present
order, the court deleted this partial and inaccurate
characterization of Krop's testinony. Instead, there is
virtually no | ogical explanation for his rejection of Krop's
testinony, certainly no |legally sustainabl e explanation.

The present order is just as deficient under Canpbell* as the
original sentencing order. The renedy for such error is
resentencing. The history of this case suggests the trial judge
is either unwilling or unable to view the mtigating evidence in
a fair and inpartial manner. Accordingly, appellant is entitled
to a new sentencing proceeding before a different judge.

| SSUE 11

THE TRI AL JUDGE ERRED | N FI NDI NG THE HOM Cl DE WAS

“Canpbell v. State, 571 So. 2d 415 (Fla. 1990).
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COMWM TTED I N A COLD, CALCULATED, AND PREMEDI TATED
MANNER AND IN G VI NG THE JURY AN UNCONSTI TUTI ONAL JURY
| NSTRUCTI ON ON THI S AGGRAVATI NG Cl RCUMSTANCE.

The state first argues that because there is no substantive
di fference between the present findings on the CCP aggravator and
the findings in the previous order, this Court's affirmance of
CCP on the first appeal is the |aw of the case, and this issue
shoul d not be revisited.

There are differences between the court's findings then and
now, however. In the original sentencing order, the trial judge
did not address the "col dness" el enent of the CCP aggravator but
only whether there was sufficient tine for a hei ghtened | evel of
preneditation. The trial judge's oral findings, however, suggest
he believed the crine was not commtted coldly and cal my:

Your intent to commt this attack was so strong that it
| asted through all of this period of time in which you
had to get nervous or get scared or cool down or get
cold feet or any way you want to describe it. So |
therefore attribute to your act to a hei ghtened | evel

of preneditati on above that necessary --necessary only
for preneditated nurder.

T 1511- 1512 (enphasis added). 1In the present order, in contrast,
the trial judge actually made a finding as to "col dness"--al bei t
a conclusory finding--that is, that Reese decided sonetinme in the
three nonths before he went to Austin's house "to decide in a
cold, calculated and preneditated nmanner to nurder Charl ene
Austin” and that he "coldly and calmy consider[ed] his mnurderous

plan” in the four or nore hours while he was inside the house
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before the attack took place. So, the orders are different,
certainly sufficiently different to render the | aw of the case

i nappl i cable here and allow this Court to review the new findi ngs
and concl usi ons.

The state has not addressed appellant's second argunent for
why this Court should review the trial court's findings on CCP
that is, that this Court's prior affirmance was prenmature and
constitutionally infirmbecause the Court did not have before it
findings by the trial court with regard to the existence of
mental mtigation, which bore directly on the question of whether
the state proved the CCP aggravating factor.

On the nerits, the state argues only that Reese had hours to
reflect on what he planned do. State's Supplenmental Answer Brief
at 31. As appellant explained in his Initial Brief, that he had
hours to plan does not nean he was occupi ed during those hours
with planning. It is just as likely--nore |likely--Reese was
stewing in anger, fear, frustration, confusion during this tine
period, not knowi ng what to do. Pure speculation is all the
trial court relied on in reaching the conclusion that this crine
was thought out in advance and that Reese went to Charlene's
house wth the purpose of killing her. Nor do Reese's statenents
to police establish this was a cold, calculated killing. To the
contrary, Reese told police, consistent with his testinony at
trial, that he went to Charlene's house to talk to her but ended
up killing her. Reese's statenents to police establish the
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killing was not planned in advance, negating the "cal cul ati on"
el enent of the CCP aggravator.

On page 31, the state argues that Reese's claimthat he did
not intend to hurt the victimis belied by the facts. Reese
never said he did not intend to hurt the victim He said his
purpose in going to see her was to talk to her and that after he
got there, he got scared and nore scared and | ost control. As
Dr. Krop testified, Reese does not understand how he coul d have
done what he did and is ashamed of what he did.

On page 32, the state contends the cases cited on page 74-76
of appellant's initial brief are distinguishable because the
victinms in those cases were wives or girlfriends and that
appel l ant woul d have a better argunent if he had killed Jackie
instead of Charlene. First, in Douglas, at |east, the defendant
killed his girlfriend s new husband, the rival for his
affections, as here. Furthernore, as appellant argued in his
initial brief, this Court's disapproval of CCP in these cases was
not predicated on the identity of the victinms but on the evidence
showi ng the nurder was the product of intense enotions rather
than cold calculation. The identity of the victimhas no bearing
on the manner of the killing. The state's repeated reliance on
this not being a "donestic killing" because the victimwas not a
wife or girlfriend is a red herring, calculated to draw the
Court's attention away fromthe real issues: Wether the state
proved beyond any reasonabl e doubt that Reese planned this nurder
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before the crine began and whether the killing was col d- bl ooded
rat her than the product of intense enotions.

The state al so contends the nental mtigating evidence in the
cases relied on by appellant and/or the evidence of drug and
al cohol abuse negated CCP in those cases. |In Spencer, at |east,
t he evidence of nmental mtigation was no greater than the
evi dence presented here. The evidence of preplanning in all the
cases appellant has relied on, however, was far greater than the
evi dence of preplanning in the present case. Here, there was no

positive evidence of preplanning at all. In Santos, R chardson,

Dougl as, and Spencer, there was positive evidence of preplanning
in that the defendant purchased the nurder weapon in advance or
carried the nurder weapon to the scene and/or made prior death
threats against the victins.

Furthernore, the evidence in the present case is entirely
consistent wth a lack of cold cal cul ati on, and under GCeralds,
Reese is entitled to the benefit of any reasonable inference from
t he evi dence which negates CCP. See Appellant's Initial Brief at
pages 71-73. The state has not addressed this argunent.

Like the trial court, the state asserts "the facts denonstrate

[] coldness, cal culation, and hei ghtened preneditation," State's
Suppl enental Answer Brief at 33, but does not cite any facts that
denonstrate cold cal cul ati on, does not explain howthe facts
denonstrate cold cal cul ati on beyond any reasonabl e doubt, and
does not point to any facts inconsistent with appellant's claim

19



that the killing resulted froma |oss of enotional control and
rage. The state failed to prove CCP and this Court nust reverse
and remand for a new penalty phase.

ISSUE I11

THE 1 MPCSI TI ON OF THE DEATH SENTENCE | S

Dl SPROPORTI ONATE FOR THI' S MURDER COWM TTED
VWH LE JOHN REESE WAS DESPERATE AND DI STRAUGHT
OVER A FAI LI NG RELATI ONSH P WHERE REESE HAD
NO SI GNI FI CANT PRI OR CRI M NAL HI STORY, THE
AGCGRAVATI NG Cl RCUMSTANCES ARE NOT NUMEROUS,
AND THE M Tl GATI NG Cl RCUMSTANCES ARE
SUBSTANTI AL.

The state has responded to this argument primarily by setting
up a straw man. That is, the state has refraned appellant's
argunment as a claimthat this is a donestic case, then argued
that it is not. Appellant is not arguing this is a donestic
case, nor does appellant read this Court's prior cases as
applying proportionality review any differently when the victim
is a spouse or lover. There are nunerous cases in which this
Court has vacated the death sentence, however, where the killing
was a crine of passion, that is, the result of a tortured |ove or
famly relationship, and where the defendant has no significant
prior crimnal history. This case does fall within this
cat egory.

On page 35, the state asserts this case is nuch closer to

Ccchicone v. State, 570 So. 2d 902 (Fla. 1990), cert. denied, 500

U S 0938 111 S C. 2067, 114 L.Ed. 471 (1991); Turner v. State,

530 So. 2d 45 (Fla. 1987), cert denied, 489 U S. 1040, 109 S. C
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1175, 103 L.Ed.2d 237 (1989); and Hudson v. State, 538 So. 2d 829

(Fla.), cert. denied, 493 U.S. 875, 110 S. . 212, 107 L.Ed.2d

165 (1989). Those cases are not conparable, however, because
they either did not involve crinmes of passion at all or were nuch
nore aggravated than the present crine. Both Occhi cone and
Turner were double murders, involving three or four valid
aggravators, including CCP. Hudson did not involve a donestic
confrontation or love triangle at all: Hudson stabbed his forner
girlfriend s roonmate during a burglary. Hudson also is
di sti ngui shabl e because Hudson had a prior conviction of violence
for which he was on community control at the tinme of the nurder.
For the sanme reason, the cases cited on page 36 of the state's

brief also are not conparable. See Blanco v. State, 706 So. 2d 7

(Fla. 1997) (defendant broke into victims hone and shot victim®6

time; 2 aggravators including prior violent felony); Johnson v.

State, 660 So. 2d 637 (Fla. 1995) (def endant stabbed to death 73-
year-old woman; 3 aggravators, including prior nurder); Giffin
v. State, 639 So. 2d 966 (Fla. 1994) (defendant killed police

of ficer during burglary of Holiday Inn, 4 aggravators), cert.

denied, 115 S.C. 1317, 131 L.Ed.2d 198 (1995); Adans v. State,

412 So. 2d 850 (Fla.)(defendant abducted, raped, and nurdered 8-

year-old girl, 3 aggravators), cert. denied, 459 U S. 882, 103

S.C. 182, 74 L.Ed.2d 148 (1982); Davis v. State, 648 so. 2d 107

(1994) (def endant stabbed to death 73-year-old woman in her hone,

2 aggravators); Smth v. State, 641 So. 2d 1319 (Fl a.

21



1994) (defendant killed cabdriver during robbery, 2 aggravators),
cert. denied, 115 S. Ct. 1129, 130 L. Ed.2d 1091 (1995).

The ot her cases cited by the state and referred to as "true
donestic cases,"” State's Supplenental Answer Brief at 36-37, are
ei ther nore aggravated than the present crine or not donestic

cases at all. In Pooler v. State, 704 So. 2d 1375 (Fla. 1998),

where the defendant killed his ex-girlfriend by shooting her five
times and shot her brother in the back, the defendant had an
extensive crimnal record, including having served five prison

sent ences between 1975 and 1988. In Henry v. State, 649 So. 2d

1366 (Fla. 1994), cert. denied, 132 L.Ed.2d 839 (1995), the

defendant killed his ex-wfe and her 9-year-old son; Henry al so

had nurdered his first wfe. In Arbal aez v. State, 620 So. 2d

169 (Fla. 1993), cert. denied, 114 S. C. 2123, 128 L.Ed.2d 678
(1994), where the defendant killed his ex-girlfriend' s 5-year-old
son to assure "that bitch is going to remenber ne for the rest of
her life," the Court upheld three aggravators, including CCP.°

In Duncan v. State, 619 So. 2d 279 (Fla.), cert. denied, 114

S.Ct. 453, 126 L.Ed.2d 385 (1993), the defendant had previously

murdered a fellow inmate. Porter v. State, 564 So. 2d 1060 (Fl a.

1990), cert. denied, 498 U S. 1110, 111 S.C. 1024, 112 L.Ed.2d

1106 (1991), involved a double nurder with three aggravating

ci rcunstances, including CCP. In Tonpkins v. State, 502 So. 2d

°I'n Arbal aez, unlike in the present case, there was positive
evi dence showi ng the nurder was a revenge killing.

22



415 (Fla. 1986), cert. denied, 483 U. S 1033, 107 S.C. 3277, 97

L. Ed. 2d 781 (1987), the defendant killed his girlfriend' s
st epdaughter after she refused his sexual advances, and Tonpki ns
had several prior convictions for kidnapping and rape. The

defendants in Lenon v. State, 456 So. 2d 885 (Fla. 1984), cert.

deni ed, 469 U S. 1230, 105 S.Ct. 1233, 84 L.Ed.2d 370 (1985), and

Wllians v. State, 437 so. 2d 133 (Fla. 1983), cert. denied, 466

U.S. 909, 104 S.Ct. 1690, 80 L.Ed.2d 164 (1984), had prior
convictions for simlar violent crinmes: WIIlianms had shot two
ot her people and Lenon had stabbed anot her woman.

This nurder was the result of an enotional hijacking, a | oss
of control triggered by accunul ated rage and resentnent that
Reese was unaware even exi sted when he went to visit Charl ene.
It was a horrible tragedy but Reese's culpability for the crine
is strongly mtigated by his nental inpairnent at the tinme of the
murder; by the chil dhood traumas that explain to sonme degree what
went so dreadfully wong when he confronted Charl ene that day; by
his lack of any significant prior violent history; and by his
rehabilitation potential and capacity for functioning well in
prison. This is not the nost aggravated and | east mtigated of

Crines. Reese' s death sentence nust be vacat ed.
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CONCLUSI ON

Appel  ant respectfully requests this Honorable Court to grant

the relief requested in his initial brief.
Respectful ly subm tted,
" NANCY DANI ELS
" PUBLI C DEFENDER

' SECOND JUDICIAL CIRCU T

' NADA M CAREY

Fla. Bar No. 0648825

" Assistant Public Defender
'Léoﬁ Codnfylcbuftﬁodse

. ﬁodrfh'Ffodr; Nofth

301 South Monroe Street
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