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PRELI M NARY STATEMENT

Thi s proceeding involves the appeal of the circuit court's
denial of M. Swafford's notion for post-conviction relief. The
circuit court denied M. Swafford's clainms follow ng an
evidentiary hearing. Citations in this brief to designate
references to the records, followed by the appropriate page
nunber, are as foll ows:

"R ___ " - Record on appeal to this Court in first direct
appeal ;

"PC-RL. " - Record on appeal fromdenial of the first
Motion to Vacate Judgnent and Sent ence.

"PCR2. " - Record on appeal fromdenial of the second
Motion to Vacate Judgnent and Sent ence.

"PC-R3. " - Record on appeal fromdenial of the third
Motion to Vacate Judgnent and Sent ence.

"PCG-R4. __ " - Pending record on appeal from denial of
relief after evidentiary hearing.

"PC-R4T. __ " - Transcript of evidentiary hearing conducted
February 6-7, 1997.

Al other citations will be self-explanatory or wll

ot herwi se be expl ai ned.



REQUEST FOR ORAL ARGUNVENT

The resolution of the issues involved in this action w |
determ ne whether M. Swafford lives or dies. This Court has
al l owed oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues through
oral argunment is necessary given the seriousness of the clains
and the issues raised here. M. Swafford, through counsel,

respectfully urges the Court to permt oral argunent.

CERTI FI CATE OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.
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| NTRODUCTI ON

I n Novenber of 1985, M. Swafford was convicted of first
degree murder and sentenced to death. The evidence agai nst M.
Swafford was circunstantial. There was no physical evidence
linking M. Swafford to the nurder other than a .38 found in
trash can at the Shingle Shack bar in Daytona Beach which
ballistic analysis identified as the nmurder weapon. However, the
testinmony linking M. Swafford to that .38 was shaky at best.

M. Swafford' s defense was innocence. Specifically, the defense
focused upon the fact that even according to the State, M.
Swafford could only have conmtted the nurder during an hour to
an hour and half period, and this was an insufficient period of
time to have raped the victimboth vaginally and anally, burned
her twice with cigarettes, nake sure she was fully clothed, and
t hen shot her nine times.?

On Septenber 7, 1990, Governor Martinez signed a warrant
setting M. Swafford's execution for Novenber 13, 1990.
Thereafter, collateral counsel was assigned to represent M.
Swafford by the Ofice of the Capital Coll ateral Representative.
Col | ateral counsel sought Chapter 119 materials. |In early
Cct ober of 1990, police reports concerning other suspects Janes

M chael \Wal sh, Walter Levi, and M chael Lestz were disclosed to

There was al so a question as to whet her Brenda Rucker, the
victim was shot at the scene where her body was | ocated, or
whet her her body was dunped there after she had al ready been
killed. No spent bullets were found at the scene.

1



M. Swafford's counsel. These reports clearly inplicated Janes
M chael WAl sh as an individual who may have murdered Brenda
Rucker. These reports placed M. Wal sh one bl ock away fromthe
scene where Brenda Rucker disappeared, fifteen m nutes before she
di sappeared. M. WAl sh was not seen again until over four hours
|ater. \When he reappeared, M. WAl sh was sweaty and nervous.

The reports al so revealed that M. Wal sh had honosexual |y
assaulted M. Lestz and while doing so burned himwth cigarettes
in fashion that "strongly resenbl e[d] those burns found on the
body of Brenda Rucker." (PC-R3. 205).

On Cctober 16, 1990, after receiving an eight day extension
of the then controlling Rule 3.851, M. Swafford's coll ateral
counsel filed a 3.850 notion which included a claimthat M.
Swaf f ord had not received an adequate adversarial testing because
nei ther he nor his counsel were provided wth the Wal sh, Levi, or
Lestz evidence.? In response, the State of Florida asserted:
"James M chael Walsh, Walter Levi, and Mchael Lestz were
t horoughly investigated and di scarded as suspects.” (State's
Response dated 10/22/90 at 17). The State argued: "There is no
constitutional requirenent that the prosecution nmake a conplete
and detailed accounting to the defense of all police

investigatory work on a case.” (ld. at 16). The State further

2. Swafford al so asserted that additional excul patory
evi dence never reached his jury because of either the State's
failure to disclose or defense counsel's failure to discover

2



asserted: "Swafford has failed to show that this hearsay
informati on was adm ssible, and failed to denonstrate any

cul pability of Walsh, so information regarding the investigation
woul d not have changed the outcone.” (I1d.).

On Cctober 30, 1990, the circuit court sumrarily denied the
3.850 nmotion. As to the claimprem sed upon Wal sh, Levi and
Lestz, the circuit court stated: "The court finds that the state
was not required to provide Swafford with information regardi ng
all suspects investigated.”" Order Denying 3.850 dated 10/30/90
at 4.

On appeal to this Court, the State repeated the argunents
that it had made in the circuit court. This Court's opinion
i ssued on Novenber 14, 1990, and found no error in the circuit

court's ruling had been denonstrated. Swafford v. Dugger, 569

So. 2d 1264 (Fla. 1990).

Not until February 7, 1997, at the evidentiary hearing at
issue in this appeal, did the State finally reveal the truth as
to how the investigation of Wal sh as a suspect came to an end.
The investigation of Janes M chael Wal sh as perpetrator of the
Rucker hom ci de had ended on January 25, 1983, when M chael Lestz
was confronted about his failure to pass a polygraph in July of
1982 during which he denied any involvenent in the Rucker

hom cide.® (PC-R4T. 538). On January 25, 1983, Mchael Lestz

3On July 23, 1982, M. Lestz asserted that on February 14,
1982, M. Walsh and M. Levi renoved his clothing, took his

3



reveal ed that at 6:00 a.m on February 14, 1982, Janes M chael
VWal sh left M. Lestz at a | aundromat approxi mately one bl ock away
fromthe Fina Station at which Ms. Rucker had just arrived at
work. On January 25, 1983, M. Lestz revealed that at 6:00 a.m
the norning of February 14th, M. Walsh left the laundromat in
M. Lestz' vehicle to go find sonme drugs, this being fifteen

m nutes before Ms. Rucker was taken fromthe Fina Station
acconpani ed by a man of whom conposite drawi ng was nmade whi ch
"strongly resenbled” M. Walsh. (PCR4T. 546). At that tine,
M. Lestz further stated that M. Walsh did not return until
after 10:30 a.m and then he appeared "[p]retty nervous, sweaty.
He was real hyper." (PCR4T. 65). On January 25, 1983, M.
Lestz indicated that after M. Wal sh got back he was anxious to
di spose of several guns, specifically including two .38 s. On
January 25th, it was known that a .38 had nostly |likely been the
mur der weapon. M. Lestz' January 25th statenent was "very
simlar"” to what Walter Levi had al ready stated, and was thus
corroborated by another witness.* (PC-R4T. 558). Yet as was

first revealed on February 7, 1997, the investigation ended then

vehicle, and returned several days later wwth a | arge anmount of
nmoney. (Def. Exh. 4).

“On August 30, 1982, M. Levi told | aw enforcenent that at
approximately 6:00 a.m on February 14, 1982, M. Lestz arrived
at the notel roomwhere M. Levi had spent the night with M.
Wal sh. M. Walsh then departed with M. Lestz saying that the
pair had "sonmething to do." (Def. Exh. 7). M. Levi said that
he did not see M. Walsh and M. Lestz again until between 11:00
a.m and noon.



because Captain Randall Burnsed "just didn't find [M. Lestz]
credible". (PC-RAT. 569). No further investigation was done.
Clearly, the State's claimin 1990 that M. Walsh and M. Lestz
had been "thoroughly investigated and di scarded as suspects" was

a false representation to the courts and to coll ateral counsel.

STATEMENT OF THE CASE

On February 14, 1982, at approximately 6:15 a.m, Brenda
Rucker was abducted froma Fina station in O nond Beach, Florida.
(R 728, 739-40, 1273). A conposite drawing of the assailant who
abducted Ms. Rucker was subsequently prepared. (PC RAT. 547).

On February 15, 1982, Ms. Rucker's body was di scovered by
sheriff's deputies in a wooded area about six and a half mles
fromthe Fina station. (R 746, 748). M. Rucker had been
sexual |y assaulted (both vaginally and anally), burned twice with
cigarettes and shot nine tinmes. (R 768-69, 771). The bullets
passed t hrough her clothing indicated that she was fully cl ot hed
at the time she was shot. (R 767). The nost |ikely fatal shot
was "[b]lehind the right ear” where "a faint inprint of the nuzzle
of a weapon" appeared. (R 765).

According to a supplenental police report dated March 17
1982, M chael Walsh had been arrested in Arkansas. (Def. Exh 2).
Arkansas authorities discovered in his possession a BOLO for the

Rucker hom cide in Daytona Beach. (Def. Exh 2). The Arkansas



authorities were struck by M. Walsh's strong resenbl ance to the
conposite drawing contained in the BOLO. As a result, the
Arkansas authorities contacted the Vol usia County Sheriff's
Ofice on March 17, 1982. (PC R4T. 546) Volusia County | aw
enf orcenment conmenced investigating M. Walsh. And in fact, they
"corroborate[d] that, that M. Wil sh resenbled the BOLO'. (PC
RAT 546). Law enforcenent also determ ned that Wal sh al ong a
M chael Lestz and Walter Levi had been in Daytona Beach on
February 14, 1983.

Thereafter, there were a series of interviews of M. W4l sh,
and his traveling conpanions, M. Lestz, and M. Levi. A
suppl enental police report dated July 20, 1982, sunmarized a
conversation Special Agent Baker had with M. Lestz and M.
Lestz' attorney. (Def. Exh. 3). Special Agent Baker was with
the United States Secret Service. M. Lestz was in federal
custody on a charge of forgery of treasury bonds. (PC R4T. 85).
Agent Baker reported that M. Wal sh had pistol -whi pped M. Lestz
prior to the two being arrested in March, 1982. (Def. Exh. 3).
After pistol whipping M. Lestz, M. Walsh took himto a notel
where he pointed a gun at M. Lestz, burned himwith cigarettes
and said "he was going to kill me by neans of placing a pistol
behind ny |l eft ear and shooting [sic] ny brains out and wanted ne
to think about that before he didit." (PG R4T 72). 1In July of
1982, Agent Baker reported that "Lestz' attorney advises that
[the information] Lestz has involves several hom cides which

6



occurred in the state of Florida including Wal sh -- Wal sh's
murder of a white female." (PC-R4T. 574).

On July 23, 1982, Volusia County personnel interviewed M.
Lestz and subsequently M. Walsh. (PC-R4T. 580). At that tine,
M. Lestz said that he, Walsh and Levi were in the Daytona Beach
area "on 2/14, 2/15 1982 . . . Wl sh acconpani ed by Levi had
again taken his clothes fromhim |ocked himin a small room and
taken his van, that the pair disappeared for several days with
hi m not know ng where they went." (PCR4T. 117, Def. Exh. 6 at
4). During M. Lestz' July 23rd interview, a polygraph
exam nation was adm ni stered. Deception was found in many of the
guestions answered by M. Lestz. Specifically:

Q And deception was found on the question, did you

know the Fina station enployee Brenda Rucker, and the

answer bei ng no?

A Correct.

Q Deception was found on, were you there when Brenda

Rucker was shot, and the answer being no? That's on

t he next page.

A Correct.

Q Deception was found on, did Wal sh tell you he shot
Brenda Rucker, and the answer was no?

A Correct.
[Irrel evant exchange between the attorneys omtted].

Q And deception was found, did you shoot Brenda
Rucker, and the answer was no?

A Correct.

(PC-RAT. 552-53).



On July 23, 1982, M. WAl sh was interviewed regarding the
Rucker hom cide. (Def. Exh. 6). A report summarizing this
interviewed was prepared July 26, 1982. "[I]t indicated that
Wal sh indicated that he would not rel ated what he was doi ng or
hi s whereabouts during the period of February 14th through 15t h,
1982 stating quote, that he would rather not say, close quote".
(PCG-RAT. 575). The report also noted that Wal sh was shown
several photographs of the Rucker hom cide at which tinme he was
observed as becom ng "extrenely upset, disorgani zed, nervous and
unsure of his statenents.” (Def. Exh 6). The report also
stated: "WALSH was asked why upon his incarceration he had a
copy of the RUCKER hom ci de suspect's conposite in his possession
at which tine WALSH i ndicated that he obtained this conposite
froma O nond Beach food store and had sinply retained it because
of a matter of curiosity." (Def. Exh 6). The report further
stated: "WALSH indicated that his primary support during these
periods of tinme were burglaries and robberies of which he did not
care to el aborate, that he was a narcotic addict, using little
'D's' (Dialuded)."” (Def. Exh. 6).

On August 25, 1982, Volusia County authorities interviewed
Walter Levi. (Def. Exh. 1). During that interview, M. Levi
indicated that "it was comon for himand M. Lestz to be left at
the laundromat while M. Wal sh went to purchase drugs." (PC R4T.
555). M. Levi indicated that this was the | aundromat | ocated on
Granada Boul evard. By a | aw enforcenent officer's "own estimate,

8



this was probably a quarter mle or so" fromthe Fina Station
where Brenda Rucker worked. (PC R4T. 555). The August 30, 1982,
police report summarizing the interview of M. Levi stated: "LEVI
i ndi cated that on nunerous occasions after his arrival back in
the Daytona area in 1982, that WALSH drove both he and LESTZ to
the area of Granada Boul evard at the | aundronat and dropped the
two off. LEVI indicated that WALSH woul d then go to the address
of "B.P." who lives near the intersection of G anada and Route 1
and purchase narcotics." (Def. Exh. 7). The report observed

t hat :

LEVI further indicated that on the 14th of February, in

the early norning hours, that he was spendi ng the night

i n Daytona Beach hotel under a fictitious name with a

stolen credit card. LEVI stated that acconpanying him

on this particular evening was WALSH.

LEVI indicated that at approximately 6:00 AM t hat

LESTZ responded to the hotel room and pi cked up WALSH

stating that the pair had 'sonmething to do'. LEVI

stated that LESTZ infornmed WALSH that he did not w sh

LEVI to go with them as he did not know himthat well

or trust him
(Def. Exh. 7 at 2).

On Septenber 3, 1982, in Sanganon County, Illinois, the
vehicle M. Lestz had possession of while in the Daytona Beach
area on February 14th was searched pursuant to a search warrant.
The search warrant was supported by the affidavit of Bernard
Buscher, a Volusia County Deputy Sheriff. In the affidavit
Deputy Buscher stated that, when Wal sh was arrested in March of

1982, he had in his possession "a conposite bulletin concerning



details of the Brenda Rucker hom cide" (PC-R3. 205). Deputy
Buscher al so indicated that Brenda Rucker's autopsy "reveal ed two
mar ks on the body of the victimpossibly caused by the
application of a lighted cigarette"” (PC-R3. 204). Deputy Buscher
revealed in the affidavit that Lestz had stated that Wl sh

subj ected Lestz to honosexual attacks during which "Lestz was
burned with a cigarette" (PC-R3. 205). Deputy Buscher exam ned
Lestz's burns and "noted that these burns on Lestz' body strongly
resenbl e those burns found on the body of Brenda Rucker." (PC R3.
205). On February 14th, Wal sh was anxious to sell two .38
cal i ber handguns. Walsh "then dyed his hair black and forced
Lestz to drive himto New Ol eans" (PC R3. 205-206).

No physical evidence was found as a result of the search of
the vehicle which had previously belonged to M. Lestz. However,
the failure to find any incrimnating evidence did not in any way
elimnate Wal sh or Lestz as suspects. As Captain Randall Burnsed
testified in circuit court:

Q Had anything about that nade you skeptical of M.
Lestz at that point in tinme?

A No, sir.
Q In fact, the van had, in fact, been sold to sonebody

el se and ot her people had owned it in the interimtine
period; is that correct?

A Yes, sir.

Q And, in fact, with reference to the car M. Swafford
was in, the search of that car produced no physi cal
evidence linking himto the crinme either; is that
correct?

10



A Correct.
(PC-RAT. 549-50).

In fact after the results of the vehicle search were in,
Captain Burnsed decided to travel to a federal prison in Illinois
to interview M. Lestz yet again about the Rucker hom cide. (PC
RAT. 550-51). So in January of 1983, Captain Burnsed along with
Deputy Buscher travel ed at county expense to Marion, Illinois to
re-interview M. Lestz. Captain Burnsed expl ained that he wanted
to obtain fromM. Lestz an explanation of why he had shown
deception on the pol ygraph exam nation conducted in July of 1982.
(PC-RAT. 538). 1In fact as Captain Burnsed has now testified, M.
Lestz' problenms with the pol ygraph "indicate[d] to [Captain
Burnsed] that this neant that M. Walsh was nore likely to be
involved in the homcide". (PCR4T. 538).

During the January 25, 1982 interview, M. Lestz changed his
story. (PC-R4T. 568). He abandoned his previous claimof having
been | ocked in a notel roomfor two days and having a bl ackout.
| nstead, he reported that between 6:00 a.m and 10:30 a.m on the
day of the Rucker homcide, Walsh left himin a |laundromat in
Dayt ona Beach, a block fromthe Fina station. (Def. Exh. 5 at 3)
A police report dated January 31, 1983 summari zing the interview
of Lestz reported that "LESTZ indi cated however that upon WALSH S
[ sic] on numerous occasions dropping himoff on G anada Boul evard
at the laundromat, he woul d observe WALSH to drive his (Lestz)
vehicl e west on G anada and make a left turn on US-1 adjacent to

11



t he FI NA SERVI CE STATION at which the victi mwas abducted."

(Def. Exh. 5 at 4). Lestz further indicated that Wal sh had on
numer ous occasi ons frequented the conveni ence store near the

| aundromat and had commented on a particular femal e cl erk working
at the convenience store (PCGR4T. 76-77). On January 25, 1983,
"LESTZ again reiterated that he felt WALSH was responsi ble for

t he hom ci de of BRENDA RUCKER but again stated that he was not
there and that WALSH had not infornmed himthat he killed the
victim" (Def. Exh. 5 at 4).

It was revealed for the first time on February 7, 1997, that
after the January 25th interview of M. Lestz, |aw enforcenent
stopped its investigation of M. WAl sh as a suspect in the Rucker
hom cide. On February 7, 1997, Captain Burnsed explained his
decision to not pursue M. Walsh and M. Lestz as a suspect
further as foll ows:

Q | thought you had indicated that the reason for

goi ng on January 31st -- actually |I guess it was

January 25th, 1983 to Illinois to interview M. -- to

interview M. Lestz was because you found himand M.

Wal sh to be serious suspects?

A Correct.

Q So what M. Lestz had said before this statenment
didn't elimnate [Wal sh] as a suspect?

A Correct.

Q Okay. So at the tinme of this statenent then M.
Lestz gives you information indicating that M. Wal sh
is a half block fromthe crine scene going out to
purchase drugs the norning of the crine?

A That's correct.

12



Q And did that match up with what M. Levi had al ready
sai d?

A It's very simlar, yes.

Q At that point in time did you go confront M. Wl sh
with this information?

A | did not. No, sir.

Q After the interview on January 25th, 1983 was any
further investigation conducted of M. Lestz, Levi or
Wal sh?

A I'msorry. Could you repeat that one nore tine?
Q After this interview, which is January 25th of 1983,
was any further investigation conducted of M. Lestz,
M. Levi or M. Wl sh?

A Yes.

Q And what was that?

A The conparison of the fingerprints and everything
with the three individuals were conpared with the
|atent fingerprints that were obtained fromthe crine
scene. [ 9]

Q Wien did that occur?

A | don't specifically recall. | don't have the case
file in front of ne.

Q That had not already been done?

A |I'mnot sure when that was done.

Q M. Walsh's nane was first given to you in March of
82. This is ten nonths later. You don't think that
the fingerprints had been submtted previously?

A | don't recall.

SO course subsequently, there were fingerprints subnmtted
fromRoy Swafford. The results were all negative for M.
Swaf f or d.

13



Q Ckay.
A | don't --

Q So you can't say [then] that investigation occurred
after January of 1983 with any certainty?

A Correct.

Q Oher than that, was there any further investigation
conducted of these three individuals?

A Not that | recall at this tine.
(PC-R4T. 557-59).

Q So would it be fair to say after January 25th, 1983

you ceased investigating M. Lestz because you just

didn't find himcredible?

A That's a fair statement. Yes, sir.

(PC- RAT. 569).

Captain Burnsed's testinony on February 7, 1997, for the
first tine revealed that M. Walsh and M. Lestz were not
elimnated after they were "thoroughly investigated and di scarded
as suspects."” State's Response dated 10/22/90 at 17). Thus, the
courts in 1990 and col |l ateral counsel were m slead by the
representations that Walsh was elimnated after a "thorough”
investigation elimnated him presumably this meant sonething
nore than Captain Burnsed's credibility determ nation. The 1997
Burnsed testinony also flies squarely in face of the January 31,
1983 report authored by Captain Burnsed wherein he stated there
was nore investigation that needed to be done:

Wth the interview being termnated wth MR LESTZ,

i nv. Buscher acconpani ed by Cpt.Burnsed responded back

t o | NTERNATI ONAL Al RPORT, Ol ando, Florida on Thursday,
14



January 27, 1983. It is felt that after review ng al
of the information obtained fromboth LEVI and LESTZ in
reference to this case, that once again MR LEVI should
be intervi ewed.
Further investigation is to follow
(Def. Exh 5 at 4).
As to re-interviewwing M. Levi, Captain Burnsed testified at
the evidentiary hearing bel ow as foll ows:
Q On redirect exam nation you were asked what el se
coul d you have done after January 25th of 1983. And
your answer was not hi ng.
Coul dn"t you have gone back to interview Levi agai n?
A Certainly could, yes.

Q Since his story and Lestz' story seemto corroborate
each other at that point in tinme?

MR. FOX: Objection. Msstatenent, Your Honor.
THE COURT: Be overrul ed.
MR. MCCLAI N:

Q Ddn't they now both indicate that Wal sh was in the
vicinity of the homcide at the time of the hom ci de?

MR, FOX: (Objection. He did not indicate anything
about hom cides, just indicating where he was. He's
projecting things into the question.

THE COURT: Be overrul ed.

MR. MCCLAI N:

Q After January 25th of 1983 didn't both Lestz and
Levi place Walsh in the vicinity of the homcide at the
time of the hom cide?

A Yes.

Q D d you go back to Levi in light of what Lestz said
to try and get nore information?

15



A No.
Q D d you go and confront Wal sh with this?
A | don't recall.

Q In fact, you didn't go ask Wal sh, Lestz says you

dropped himoff at this laundromat half a bl ock away

fromthe Fina Station, what did you do that norning?

You didn't do that, did you?

A | don't recall. No, | did not. No, | did not.
(PC- R4T. 582-83).

When col | ateral counsel found M. Lestz in 1994, he
i ndicated that M. Walsh had two .38 s that he was anxious to
di spose of on the evening of February 14, 1982. To that end, M.
Wal sh had M. Lestz drive to various bars in the Daytona area
while M. Walsh tried to unload the .38 s. One of the places M.
Lestz took M. Wl sh that evening was the Shingle Shack. There,
M. Lestz renmained in his vehicle while M. Wl sh di sappeared
i nside. (PC-R4T. 122-23, 127-28).

Ray Cass, M. Swafford's trial attorney, testified that he
di d not have any of the police reports concerning Janes Wl sh,
M chael Lestz, and Walter Levi. (PC-R4T. 235-38). M. Cass
stated: "I don't think |I have to go through the whol e thing,
because | wasn't aware of M. Walsh." (PC-RAT. 236). M. Cass
indicated that the information in the reports was "[v]ery
significant." (PC-R4T. 238). If M. Cass stated: "I can assure

you if | had had that [the information concerning M. Wlsh], |

woul d have -- | would have used it." (PC R4T. 239).
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M. Cass did acknow edge that he had a pretrial conversation
with Gene Wiite, the trial prosecutor, during which M. Cass
i nqui red about the investigation of other suspects in the Rucker
hom cide. At that point, the foll ow ng occurred:

And when | nentioned any others, | said, well, where
are they, you know. And he said well, they had ruled
themout, but they are there. And he indicated with
his hand in the air. He had sone fifty file boxes.
And | said, well, you don't want to pull them He
said, no, you can just go ahead and | ook through them
yourself, if you want.

Q So now you're saying that you actually did ask him
to obtain the suspects, to obtain the reports regarding
t he suspects?

A No. | just left it there. | thought what he told
me and what | guess | presuned, rightly or wongly,

that they didn't have any rel evance to the case, that
there was no -- nothing to be gained by going through
enough files -- it would have taken ne maybe a nonth to
go through every one of those files.

(PC-R4T. 261).°
Five nonths after the last interviewwith M. Lestz, M.
Swafford's nane first surfaced as a suspect. In June of 1983,

Roger Har per contacted Vol usia County authorities indicating that

SInterestingly, in the State's 1990 Response to the 3.850,
the State asserted that the Wal sh "al |l egati ons are based on
docunents which were provided by the Volusia County Sheriff's
Ofice, not fromthe State Attorney's file." (Response dated
10/ 22/90 at 17). The State Attorney's Ofice did not disclose
fifty file boxes of other suspects' materials pursuant to 119
requests. Nor did the State Attorney's O fice disclose the
police reports concerning M. Walsh, M. Lestz, and M. Levi.
The 1990 Response inplied that the reason for this is that State
Attorney did not have these docunents. If Gene Wiite truly had
these materials at the State Attorney's Ofice, then why did the
State Attorney's O fice not disclose them pursuant to M.
Swafford' s 119 requests?
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he may have information regarding the Rucker hom cide. A June
21, 1983 Supplenental Narrative was prepared by Vol usia County
| aw enforcenent. According to this report, M. Harper indicated
that he and four other individuals had travel ed from Tennessee to
Daytona for the 500 in February of 1982. The group included Roy
Swafford. According to M. Harper, "SWAFFORD then |eft by
hinmself late in the evening of 2/13/82 and remai ned gone the
entire night not returning until late in the norning of 2/14/82."
(Def. Exh. 8 at 2). M. Harper was serving a seven year
sentenced for "his part in the burglary of a notor hone and the
shooting of the notor hone's occupants". (Def. Exh. 8 at 1).
This crinme had occurred June 19, 1982, in Bay County, Florida.
(R 1440-43). M. Swafford was M. Harper's co-defendant in that
case. M. Harper told Volusia County authorities that, after M.
Harper's arrest in Bay County, "SWAFFORD apparently tried to put
the entire blame on [Harper]." (Def. Exh. 8 at 5).

Bef ore contacting the authorities about the Rucker hom cide,
M . Harper had contacted an attorney in the Daytona Beach area,
M. John Tanner. (Def. Exh. 8 at 5). M. Harper had told M.
Tanner that he, Harper, "m ght have information on a nurder. He
stated that he received two letters from John Tanner i ndicating
that the informati on appeared to be good, and that he wanted
$3,000.00 to represent him" (Def. Exh. 8 at 5).

M. Harper also reported that on the evening of February
14t h, the group from Tennessee got into an altercation at the
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Shi ngl e Shack. M. Harper reported that M. Swafford pulled a
gun on individuals who were having a dispute over noney with his
traveling conpanions. Shortly thereafter police arrived.
Meanwhile, M. Swafford hid his gun in a bathroom (Def. Exh. 8
at 4). According to M. Harper, when M. Swafford was arrested,
a mal e enpl oyee of the Shingle Shack canme out with a gun he
clainmed to have found in the bathroom The gun was turned over
to the police. (Def. Exh. 8 at 4). After M. Harper cane
forward, this gun was found to still be in police custody.
Ballistics tests were done, and the conclusion was reached that
this gun had fired sone of the bullets in the Rucker hom cide.
Enpl oyees fromthe Shingle Shack were called at M.
Swafford's trial to testify regarding the seizure of the gun at
t he Shingle Shack on February 14, 1982. dark Bernard Giswold

and Karen Sarni ak, gave two totally different versions as to

where this weapon had been seized. Indeed, M. Giswld could
not identify M. Swafford as the individual whom he believed had
left a gun in the Shingle Shack on the evening of February 14,
1982. (R 1042). M. Giswld said that he saw an i ndi vi dual
acting suspiciously when the police arrived. The individual
briefly went into the nen's restroom (R 1045). Even though he
didn't see a gun on this individual or see the individual hide a
gun, (R 1051) M. Giswld testified that he sonehow knew t hat
the individual had hidden a gun in the nen's restroom (R 1045).
After subsequently searching the nen's restroom M. Giswld
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retrieved a gun froma three foot high trash can in the nen's
restroom M. Giswld gave it to the police after the
suspi ci ous individual was taken into police custody and no gun
was found on that person. (R 1059). M. Giswld related that
the individual in question, at the tine of his arrest, was
wearing only jeans and a black t-shirt (R 1052). The individual
was not wearing a | eather jacket, as M. Harper had indicated
that M. Swafford was wearing. (R 825). The other State's

W t ness, Karen Sarniak, specifically renmenbered and identified
M. Swafford at his trial. However, she stated that she actually
observed M. Swafford putting a gun in a wastepaper basket in the

| adi es' restroom (R 1093-1094). She renenbered this because M.

Swaf ford had asked her to "first look in to nmake sure there
wasn't anybody else in there." (R 1096). She then acconpani ed
himinto the | adies restroom and she watched as he took "a gun on
his person [and] put [it] in the trash.” (R 1096). He had al so
asked her to "make sure no one cane in" while he was in the

| adies restroom (R 1097). She also testified that she never
saw the police actually seize the weapon fromthe | adies
restroom (R 1094). A police officer testified that the gun
taken into custody was the one provided by M. Giswld which M.
Giswold indicated cane fromthe nmen's restroomat the Shingle

Shack. (R 1062).7

I'n his closing argunent, the trial prosecutor recognized
that there was a problemw th the testinony fromM. Giswld and

20



At M. Swafford's trial, the State relied heavily on the gun
whi ch had been seized at the Shingle Shack on February 14, 1982
and which the State argued had been in M. Swafford's possession.
The State's reliance on this gun is not surprising given the fact
that no scientific evidence in any way |linked M. Swafford to the
victimin this case. There was no hair, fiber, finger prints,
bl ood or any other forensic evidence linking M. Swafford to the
crime.

The State, in order to "prove" that M. Swafford possessed
this weapon, used an Roger Harper to link the gun to M.
Swafford. M. Harper stated that the gun was "the exact type as
[M. Swafford] had with the hammer |ike this" (R 810).
Undi scl osed excul patory evidence regardi ng M. Harper was

presented in M. Swafford' s previous Rule 3.850 notion. |ndeed,

Ms. Sarniak. So he argued: "Wat is inportant on the Shingle
Shack epi sode where the gun was recovered is, one, there was a
gun recovered, and the gun is the one which was identified here
by the serial nunbers by the police officers and placed in the

records.” (R 1393). Later, he called the matter "a red herring
run before your path here today." (R 1394). He wote off the
contradictory testinony saying: "The only person that had any

reason to throw away that gun was the person that the police were
after, the person that the police suspected. They were after M.
Swafford. He was the only one that they were after. Is a man
just going to throw away a gun when there i s nobody questi oni ng
himand it doesn't even appear to be simlar to anything?" (R
1394) .

O course the jury did not know that on February 14, 1982,
M. Walsh told M. Lestz to drive around the Daytona Beach area
so that he could find a place to unload two .38's. This
informati on was contained in a police report that was not
recei ved by defense counsel and woul d have provided an answer to
the prosecutor's otherw se rhetorical question.
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M. Harper failed to give full disclosure when he testified about
hi s expectations and efforts to gain consideration for his
testinmony. (R 835-36). At M. Swafford's trial on Cctober 31,
1985, M. Harper indicated that he was getting out of prison in
"Il ate Decenber or early January this year; about sixty days."
(R 835). M. Harper further testified:

Q Have you received any favorable treatnent or any

type of benefit fromthis information which you were

wanting to trade for favorable treatnent?

A No, sir.

Q But haven't -- | told you if you cooperate and tel

the truth and to be honest, that | will try to continue

to get you sone favorable treatnent as far as maybe an

early rel ease period?

A Yes, sir, that's what you sai d.

Q But it hasn't been successful yet?

A No, sir.

(R 835-36).

However, undi scl osed excul patory evi dence denonstrated that
there was nmuch nore to the story. At the evidentiary hearing
conducted in February of 1997, M. Swafford's trial attorney, Ray
Cass, testified:

Q And so at that point in tinme in 1984 you had nade

di scovery demand upon the state for any excul patory

evi dence?

A (Wtness nods head.)

Q And you asked the wi tness whether or not he was
recei ving any favorable treatnment?

A Yes, sir.
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Q And his answer was no?

A That's correct.

Q Now, after that question was asked let me call your
attention to what occurs next. There's a -- bottom of
t hat sanme page. Wat page nunber are you on? |
forgot.

A This is page twenty-three. And it is the deposition
of Roger Dean Harper taken on May 21st, 1984.

Q M. Wite then asked to go off the record?

A Yeah. Down at line twenty-four, M. Wite, can we
go off the record for a mnute and | wll give you

t his.

Q Ckay. And then if you flip to the next page, what
occurred?

A By M. Pearl, question, M. Harper, let me show you
a yell ow sheet of paper and ask you whet her your
signature appears at the bottom of that paper.

And, answer, yes, sir.

Is that a letter of which you wote to M. Gene
White, the assistant state attorney.

Yes, sir, it is.

s it genuine.

Yes, sir.

Let me show you a phot ocopy of a docunent and ask you
whet her or not you recall or you received in the mai
an original of this docunent.

Answer, yes.

s that --
Q So, apparently, M. Wiite when you went off the
record -- | don't know if you have any independent

recoll ection frombeing there-- provided a specific
docunent that M. Pearl used?
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A Piece of yell ow paper.

Q And let ne call your attention to an attachnent to
the depo. Papers in front of you.

Yes, sir. | have read it.
Now, what is the date of that letter?
It's 4/ 22/ 84.

A
Q
A
Q Is it aletter fromRoger Harper to Gene Wite?
A To Gene Wite, sincerely, from Roger Harper.

Q

So, apparently, Gene White provided you with that
letter at the deposition?

A Yes, sir. Because it was marked and made a part of
t he deposition.

Q Since M. Wiite provided you that letter at the
deposition, would you have expected that he woul d have
provi ded you with subsequent letters fromthe w tness?

A | would think so.

Q Did he?

A No, sir. | didn't ask for any, but I --
Q Well, let ne ask you --

A MW demand was still --

Q Right.

A --was filed in the case.

(PC-R4T. 278-80).

In fact, M. Cass did not receive a series of letters that
were witten by, to or regarding M. Harper. These included: 1)
a handwitten letter fromM. Harper to M. Wiite dated 8/ 12/ 84,

whi ch included the statenent: "I1'Il keep ny end of the deal if
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you will. The way things are going I'lIl be out before you get

Swafford to trial. Believe ne, | can be very instrunental in

weat her [sic] or not my famly in Tennessee nake it to the trial.

| know you can have nme held in contenpt of court for not
testifying, but that's exactly what your [sic] going to have to
do. | don't want to see Swafford get out of this no nore than
you do. But I'mintitled [sic] to relief and | want it now, not
next year!" (Def. Exh. 9)(Enphasis added); 2) a handwitten
letter fromM. Harper to Gene Wite dated 5/16/85, which
i ncl uded another effort to get consideration: "I'mwiting to
ask if you wll help get ne to work rel ease" (Def. Exh. 10); 3)
a handwritten letter to Gene Wiite dated 8/5/85, which included
the followng statenent: "I finish nmy sentence in Dec. 85, 4
months fromnow, but | still want out as soon as possible!! Like
| said befor, [sic] | do not want a parole but they could just
let me go, if they wanted! | wote and ask Dave Hudson about the
reward that was suppose to be offered but he never answered. |'m
interest [sic] in that, can the reward be collected?"® (Def.
Exh. 12); 4) a typed letter from Gene White to the Florida Parole
Comm ssi on dated August 27, 1985, which sought the Parole
Comm ssion to "give M. Harper due consideration" (Def. Exh 13);
5) a typed letter froma Parole Conm ssioner to Gene Wite dated

August 30, 1985, which indicated that M. Harper's presunptive

8Dave Hudson was a deputy with the Vol usia County Sheriff's
Ofice. (R 820).
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parol e rel ease date was October 18, 1990, and that the Comm ssion
woul d make M. Wite's letter "a part of M. Harper's file and
will be given every consideration" (Def. Exh. 14).°

M. Swafford' s trial counsel specifically testified that he
did not receive this series of letters before M. Swafford's
trial and that the letters would have been used to inpeach M.
Har per had they been disclosed. (PCR4T. 241-45). M. Cass
further testified that only after the trial did he learn that M.
Har per was trying to receive several thousand dollars as a reward
for his comng forward against M. Swafford. (PC R4AT. 245-46).
M. Cass |learned of M. Harper's efforts to receive the reward
from John Tanner sonetine in January or February of 1986. (PC
RAT. 246). At that tinme, he wote M. Swafford a letter which
stated in pertinent part:

I n connection with Roger Dean Harper, | received

communi cation from John Tanner advising nme that Harper

was attenpting to collect a $5,000.00 reward whi ch he

tells me was of fered and published by PETCON who is the

parent corporation of FINA here in Daytona and which

had been offered for information | eading to the capture

and conviction of the killer of Brenda Rucker. He

further tells ne that a reward poster was issued and

had called me to find out if I had a copy of it. This
is the first notice that | have had that a reward had

°As was pled in M. Swafford's 1990 Motion to Vacate, Roger
Harper filed on Novenber 12, 1985 (the very day M. Swafford was
sentenced to death) a Mdtion for Mtigation of Sentence in his
Bay County case. (Def. Exh. 17). Even though the notion was
untinmely, it was granted and M. Harper was ordered to be
rel eased i medi ately. (Def. Exh. 18). This effectively granted
M . Harper what he asked for from Gene Wiite in his August 5,
1985, letter ("I do not want a parole but they could just let ne
go, if they wanted!"). (Def. Exh. 12).
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been offered. |If this is so, this would be information

of evidence recently received and not available at the

time of during the trial or in any event, not furnished

to the defense by the prosecution. . . It goes w thout

saying that if this informati on had been avail abl e at

the tinme of trial it would have been very effective in

t he i npeachnent of the testinony of Roger Harper and

pl ease note when you read his deposition and he is

asked if he expected to receive any speci al

consideration for his testinony he states no.

(Def. Exh. 15).

M. Cass testified that M. Harper's efforts to get a $5, 000
reward and the information in the letters to and from M. Harper
were not consistent with M. Harper's testinony: "This would
totally inpeach him inpeach his testinony as to his interest in
testifying on behalf of the state."” (PC RAT. 247).

Furthernore, Harper's identification of the gun was clearly
suspect given the fact that on May 21, 1984 in deposition he had
been shown another gun by M. Swafford' s other attorney, Howard
Pearl,!° and identified that gun as being Roy Swafford's. He
admtted in that deposition that he could not tell one gun from
the other and, at trial, admtted this as well (R 826).

The other "famly nmenbers” from Nashville who testified on
behal f of the State did not link this gun to M. Swafford. Car
Johnson testified that he never saw a gun during this trip (R

848). Chan Hirtle stated that he did not really know whet her or

not the gun was Roy Swafford's (R 859). Ricky Johnson, the

PHowar d Pear|l was another attorney with the public
defender's office who assisted M. Cass during the discovery
phase of the proceedi ngs agai nst M. Swafford.
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only other remaining famly nmenber who testified stated that he
never saw the gun (R 885). He didn't see the gun until he was
taken to jail on February 14, 1982 and at that time the police
did not know to whomthe gun belonged (R 894). No one but Roger
Har per, whose testinony was essentially bought, testified that
this particular weapon bel onged to Roy Swafford.

After M. Harper canme forward, M. Swafford was arrested and
charged with the Rucker hom cide. The State's case agai nst
M. Swafford was circunstantial. According to the State,
M. Swafford had travelled to Daytona Beach that weekend for the
Dayt ona 500 with the four individuals from Tennessee, M. Harper
and his famly nenbers. The group canped outside of town at a
canpground. M. Swafford left the canp alone after m dni ght and
was away fromthe canpground in a vehicle until around 7:00 a. m
on February 14th. In fact, the prosecutor argued in his rebuttal
closing: "Mst of the witnesses said that he [ Swafford] cane
back around daybreak, and they kept referring to 6:00 o' cl ock or
6: 30, and | asked the last w tness, Ricky Johnson, what is the
time zone where you're from Nashville. The light canme on
Nashville is on Central Standard Tinme. They're an hour behind
our tinme. So, when they refer to daybreak, they're probably
referring to where they live, and the sun conmes up there an hour

earlier, 6:00 o'clock."” (R 1384).%4

1OF course this argunent is ludicrous. Los Angeles is on
Paci fic Standard Tinme, three hours earlier than Eastern Standard
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It was undisputed that M. Swafford was with a prostitute
until about 6:00 a.m on February 14th. Thus, the State
contended that M. Swafford abducted Ms. Rucker, sexually
assaul ted her tw ce, burned her with cigarettes, and killed her
in that one-hour w ndow of opportunity, between 6:00 a.m when he
left the prostitute and 7:00 a.m when he returned to the canp.

Agai n, the stolen gun which was identified by a ballistics
expert as the nurder weapon had been found in the Shingle Shack,
a bar in Daytona Beach. Testinony was presented indicating
M. Swafford had been in possession of such a weapon prior to the
arrival of police at the Shingle Shack. The gun was turned over
to the police by M. Giswld who had found the gun in a trash
can in the nen's restroom He did not see who placed the gun
there, though he was suspicious of one particular individual who
had been in the nen's restroomearly. He was unable to identify
who that individual was.

M. Swafford's jury heard nothing about Janes M chael Wl sh,
M chael Lestz or Walter Levi. The jury was al so unaware of M.
Harper's nunerous attenpts to get consideration for his testinony

against M. Swafford and the testinony of his famly nmenbers from

Time. Wen it is 7:00 a.m in Daytona Beach, it is 4:00 a.m in
Los Angeles. The prosecutor's argunent followed to its | ogical
concl usi on woul d be that the sun conmes up in Los Angeles at 4:00
a.m Tinme zones exist so that the sun rises at approximately the
same time within each tinme zone. So the whole argunment that M.
Swafford returned to the canp at around 7:00 a.m instead of
around 6:00 a.m is prem sed upon very shaky ground.
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Tennessee. Wthout this additional evidence, the jury returned
guilty verdicts of first-degree nurder and sexual battery.
However, M. Swafford was acquitted of robbery. The penalty
phase was conducted on Novenber 7, 1985. Defense counsel
presented no defense at the penalty phase proceedings. After the
jury recommended death, Judge Hammond sentenced M. Swafford to
death on Novenber 12, 1985. This Court affirmed the conviction

and sentence on direct appeal. Swafford v. State, 533 So. 2d 270

(Fla. 1988).

On Septenber 7, 1990, Governor Martinez signed a death
warrant setting M. Swafford's execution for Novenmber 13, 1990.
Until the signing of the warrant, M. Swafford was unrepresented
in the post-conviction process. The Ofice of the Capital
Col |l ateral Representative (CCR), the office responsible for
providing effective representation to M. Swafford in coll ateral
proceedi ngs had been overwhel med by Governor Martinez's warrant
signing policies. In the fall of 1990, CCR was on the verge of
col l apse. CCR had nore active warrants than it had experienced
attorneys to work on them The experienced attorneys, who had
not yet resigned and/or left, were burned out and in
deteriorating health. In fact, on Cctober 24, 1990, this Court
entered an Adm nistrative Order recognizing the difficulties
confronting CCR and creating the Overton Conm ssion to

investigate the difficulties and issue a report. (PCRLl. 361).
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After the signing of the warrant, M. Swafford' s case was
assigned to Jerone Ni ckerson, who "was basically three years out
of law school." (PC-R4T. 328). M. Nickerson explained: "I was
the nost junior of these four senior attorneys and basically |
was being pressed into service, like it or not." (PC RAT. 329).
He el aborated: "I was very aware of the fact that we had limted
i nvestigatory resources in terns of investigators and we had
limted attorneys. And | had what the office could provide ne
and that was basically for all intents and purposes two baby
attorneys and nyself, three years out of |aw school, and we were
going to do it." (PC-R4T. 340). Limtations arose fromfisca
consi derations. "Because we were operating under certain
[fiscal] financial structures. Qur chief admnistrative officer
woul d not allow us to go out and get an investigator investigator
[sic]. We could get nental health people, no problem . . . But
in ternms of going out and just hiring another crim nal
i nvestigator, no, we were -- we were not given those kinds of
resources and we had to rely on what we had." (PC R4T. 341).

Through Chapter 119 materials disclosed by the Vol usia
County Sheriff's Ofice, M. Nickerson |learned of M. Walsh and
the two other individuals who had been with himin the Daytona
Beach area. (PC-R4T. 342-43). Based upon the discl osed police
reports regarding these three individuals, M. N ckerson pled a
constitutional claimin a 3.850 filed on M. Swafford's behal f.
However, due to the shortness of tine between the disclosure and
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the due date under the then controlling Rule 3.851,' "we really
di d not have any additional opportunity to investigate the
materials that were disclosed to us". (PCR4T. 344). "Wen
filed M. Swafford' s 3850 the Lestz/Wal sh, that crew, was kind of
inits infancy. | didn't have a chance to go ahead and run it
all the way out." (PC R4T. 365).

Harun Shabazz was a second chair assigned to M. Swafford's
case in 1990. M. Shabazz had graduated from|aw school in 1990.
A nmonth and a week after starting at CCR, he was assignhed to
assist M. N ckerson on M. Swafford's case. (PCR4AT. 416). M.
Shabazz was the individual on the Swafford litigation team who
was specifically assigned to nake efforts to | ocate WAl sh, Lestz,
and Levi. M. Shabazz "went through the Chapter 119 public
records material, which consisted of several police reports. |
sifted through there for nanes, addresses, telephone nunbers and
the like." (PC-R4T. 418). M. Shabazz contacted state and
federal prisons in effort to track down the three individuals.
However, he was unable to obtain any hel pful information.
Specifically as to M. Lestz who had been incarcerated in the
federal system M. Shabazz was told "that once they rel ease the

i ndi vidual, they didn't give any information how you contact an

2Rul e 3.851 in 1990 required postconviction notions to be
filed within 30 days of the signing of warrant that set an
execution nore than 60 days away. Under this rule, M.
Swafford's 3.850 was due thirty days after his warrant was signed
on Septenber 7, 1990. M. N ckerson did obtain fromthis Court a
brief extension of the Rule 3.851 due date.
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i ndi vi dual, tel ephone nunber or address and things of that sort."
(PC-RAT. 419). Because M. Shabazz was unable to find a way
| ocate Wal sh, Lestz or Levi, the decision was nade to hire d obal
Tracing Services. dobal "was a private organization" that CCR
hi red when other efforts to |ocate an inportant w tness were
unsuccessful. (PCR4T. 420). G obal only charged for its
services if it were successful in locating the person in
question. As M. Shabazz explained: "if d obal found soneone,
they would call us back and say they found so-and-so and they
woul d send us a bill a couple weeks later. |[If they didn't find
anyone, then they would just call us that they didn't find
anybody." (PC-RAT. 421).

A obal's record showed that they were in fact first
contacted in 1990 in order to |ocate Mchael Lestz for CCR
G obal's records indicated that the inquiry remai ned "open and
active" even though d obal was not able to | ocate M. Lestz.
(PC-RAT. 594). Since dobal was not paid until it was successful
in locating the subject of inquiry, inquiries remai ned open and
active until the subject was |ocated. d obal's inconplete
records showed that at |east one follow up inquiry was received
fromCCR in 1994, shortly before dobal was finally able to
| ocate M chael Lestz. (PC R4T. 594).

Meanwhi | e on Cctober 15, 1990, M. Swafford had initiated
post - convi ction proceedings in state circuit court. Included in
M. Swafford's notion was a no adversarial testing claimpremsed
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t he nondi scl osure of information concerning Mchael Lestz, Walter
Levi, and M chael Wal sh and their nunmerous statenments inplicating
each other in the Rucker homcide. Also included was a no
adversarial testing claimprem sed upon the avail abl e but
undi scl osed i npeachnent concerni ng Roger Harper. Despite efforts
to locate these individuals, they could not be found in the fal

of 1990.

On Cctober 22, 1990, the State subnmitted its response.®®
Therein the State asserted "Janmes M chael Walsh, Walter Levi and
M chael Lestz were thoroughly investigated and di scarded as
suspects.” (State Response dated 10/22/90 at 17).

At an Cctober 24, 1990, status hearing, the State produced

i n excess of one thousand (1000) pages of additional docunents

t hat had not been previously given to the defense (PC-Rl. 455).
M. Nickerson argued at that hearing: "W have pled that another
i ndi vi dual specifically a M. Walsh conmtted this offense. W
are saying M. Swafford is innocent." (Transcript of 10/24/90
hearing at 13). M. Ni ckerson explained: "lIneffectiveness
counsel at the guilt innocence goes to M. Walsh. It goes to the
materials that weren't disclosed by the state. It goes to what
the trial counsel try to do to properly deploy an alibi slash

reasonabl e doubt type of defense."” (Id. at 13-14). On Cctober

BAl t hough this response indicated service by fax on Cctober
22, 1990, this Response was not stanped "filed" until Cctober 31,
1990.
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30, 1990, the circuit court signed an order denying the notion to
vacate (PC-Rl1 436-51).

On Novenber 8, 1990, M. Swafford appealed to this Court.
Oral argunent was held on Novenber 9, 1990. A tenporary stay was
issued until 1:00 p.m on Novenber 15, 1990. On Novenber 14,
1990, this Court issued its opinion denying all relief. Swafford
v. State, 569 So. 2d 1264 (Fla. 1990).

M. Swafford next filed for federal habeas corpus review
The federal district court denied relief. On Novenber 15, 1990,
the Eleventh Grcuit granted M. Swafford a stay of execution in
order to hear M. Swafford' s appeal. M. N ckerson term nated
his enployment with CCR the next day, Novenber 16, 1990. (PC
RAT. 349, 425).

Wil e the appeal was pending in the Eleventh Crcuit,
M. Swafford, through a newy assigned | ead attorney, continued
to conduct further investigation into his case. (PCR4T. 417-
22). This included additional efforts to |ocate Lestz, Levi and
Wal sh. (PC-RAT. 418-20). dobal continued to search pursuant to
the open and active inquiry. (PC-RAT. 594). M. Swafford's
reconstituted litigation team al so sought additional ways to
track down Wal sh, Lestz and Levi. (PC-R4T. 418-19). The federal
appeal was held in abeyance after M. Swafford filed a second
notion to vacate.

Wil e that was pending, M chael Chavis, an investigator
hired by CCR in Septenber of 1992, was assigned to M. Swafford's
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case in Cctober of 1992. (PG R4AT. 451-52). He took over the
duties that M. Shabazz had been perform ng up to that point.
PC-RAT. 422-23). He testified that he also tried to find sone
way to |l ocate WAl sh, Lestz and Levi. Starting in October of
1992, he reviewed all the 119 nmaterials seeking sonmeway to find
t hese individuals. Just as M. Shabazz before him M. Chavis
was unable to find a |l ead which would enable himto | ocate Wl sh
Lestz or Levi. (PC-R4AT. 452-55). 1In early 1993, M. Chavis
recontacted G obal. (PC-RAT. 456). He double checked with them
maki ng sure they had the correct nanmes, dates of birth, and
soci al security nunbers. (PC-R4T. 456-57). 1In 1993, d obal
still was unable to find Wal sh, Lestz and Levi. In early 1994,
M. Chavis again recontacted d obal to double check on its
progress on the open, active request. No new information was
provi ded because M. Chavis had no new information. (PC RAT.
458). Shortly thereafter in April 1994, dobal reported an
address for Mchael Lestz. (PC R4T. 459)(Def. Exh. 20).
Meanwhile, M. Swafford' s second notion to vacate had been
summarily denied. Wiile M. Swafford' s appeal was pending, a
remand was ordered to get the facts in reference to new evi dence
of ex parte contact between the State and the presiding judge in
1990 concerning the preparation of the order denying the first
3.850. After that hearing was held, this Court affirnmed the

summary deni al of the second 3.850. Swafford v. State, 636 So.

2d 1309 (Fla. 1994).
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In April of 1994, when M. Swafford's collateral counsel was
finally able to | ocate M chael Lestz, he provided M. Swafford's
collateral counsel with an affidavit which strongly corroborates
the 119 material that had not been disclosed to M. Swafford's
trial defense team In 1994, M. Lestz reiterated his statenent
to the police on January 25, 1983. He also recalled that M.

Wal sh had gone to the Shingle Shack on February 14th when M.
Lestz had been driving himto various establishnments as M. Wl sh
sought to unload two .38's. M. Lestz also explained that he was
afraid of M. Walsh and had tried to make hinself untraceable
after his release fromprison in Decenber of 1984. "Well, | knew
that Wal sh was pretty peeved at ne and he had escaped one tinme in
Arkansas already and | just had reason to be concerned with him
finding ne." (PC-R4T. 80). M. Lestz instructed his famly
menbers to not disclose his whereabouts if any one contacted them
| ooking for him He made sure his driver's |icense showed the
wrong address. He avoided using his nane on any business
transactions or records. (PC-R4T. 80, 94-95). However, in
Decenber of 1993, M. Lestz had filed for "federal bankruptcy."
(PC-R4T. 81).

Despite efforts to locate M. Lestz previously, nenbers of
M. Swafford' s assigned litigation teamtestified that they were
unabl e to ascertain M. Lestz' whereabouts until April of 1994.
(PC-RAT. 423). After M. Lestz was |located, M. Swafford's
l[itigation teamimedi ately presented a new notion to vacate.
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Based on i nformati on obtained fromM. Lestz, M. Swafford
filed a new Rule 3.850 npbtion on June 13, 1994. After the
circuit court sunmarily denied relief, this Court reversed and

ordered an evidentiary hearing. Swafford v. State, 679 So. 2d

736 (Fla. 1996). The evidentiary hearing was held February 6-7,
1997.

Bef ore the hearing commenced, M. Swafford filed a Mdtion To
Disqualify the State Attorney's Ofice. This was prem sed upon
the election of John Tanner as the State Attorney in the
Novenber, 1996 election. M. Tanner assunmed office in January of
1997. M. Harper had disclosed to the police in 1983 that he
contacted M. Tanner to obtain | egal assistance in reference to
the information he clained he had against M. Swafford. (Def.
Exh 8). M. Tanner had witten M. Harper tw ce advising him
about the usefulness of the information M. Harper possessed and
offered to represent M. Harper in the matter for $3, 000.
Subsequent to M. Swafford' s trial, M. Tanner contacted Ray
Cass, M. Swafford's trial counsel, and revealed that M. Harper
had been trying to obtain a $5,000 reward for the information he
had provi ded against M. Swafford. (Def. Exh 15). @G ven that
M. Tanner was a material wtness, M. Swafford sought the
disqualification of the entire State Attorney's Ofice. The

noti on was deni ed. 4

4The circuit court did permt M. Swafford to call M.
Tanner as a witness. However, he testified that he had no nenory
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During the evidentiary hearing, M. Swafford sought to
i ntroduce the "Overton Conm ssion Report, which has a file
st anped date of June 4, 1991 by the clerk of the Florida Suprene
Court." (PC-RAT. 485). M. Swafford argued that the report
contai ned factual information regarding the adequacy of CCR s
funding in 1990-91 and was relevant to the issue of CCR s due
diligence in M. Swafford's case, and that "this exhibit is
sonmething that this Court can take judicial notice of." (PC R4T.
487). The State argued against the introduction of the report

saying "there is no right effective post-conviction or collateral

counsel ." (PC-R4T. 486). The circuit court refused to admt the
report saying "lI'mnot going to allow that to be received in just
because | don't think it's been properly authenticated.” (PC

RAT. 489). Wien M. Swafford' s counsel sought to point out the
judicial notice provisions, he was cut off by the circuit: "Well,
right or wong, | have ruled. W need to nove on or we're going
to be here into the evening." (PCR4T. 489).

M. Swafford then sought to introduce "Shevin report, which
was al so received by the Florida Suprene Court and it was
pursuant to the direction of the Florida Suprenme Court that
Robert Shevin conduct[ed] his evaluation of CCR" (PC R4T. 489).

The State indicated it had "the same objection to that report as

what soever about the matter. (PC R4T. 518-21).
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we just had to the one --". (PC-RAT. 489). The circuit court
interjected saying: "Sane result."” (PC R4T. 490).

Thereafter, the circuit court entered its order denying
3.850 relief. The circuit court ruled that M. Swafford had two
years fromthe disclosure of the 119 materials on October 15,
1990, to locate M. Lestz. Wthout identifying what specific
acts M. Swafford's collateral counsel failed to undertake, the
circuit court using only hindsight concluded that because M.
Lestz lived in a small town (Elkville, Illinois) which was
identified in a 1983 docunent as his residence, had collateral
counsel followed up on this informati on he "woul d have di scovered
that M. Lestz was living three (3) mles fromEl kville." (PC
R4. 286).

As to the nerits of M. Swafford's constitutional claim the
circuit court said: "This Court finds that had the testinony of
M. Lestz been presented to the jury that it would not have
probably produced an acquittal." (PC-R4. 287). No cunulative
consideration was given to all of the excul patory evi dence that
the jury did not hear and which M. Swafford has properly plead
in his 3.850's.

Thereafter, M. Swafford perfected this appeal.

SUMVARY OF ARGUNVENT

1. Because the State affirmatively msled this Court and
M. Swafford's collateral counsel in 1990, and did not disclose
significant excul patory evidence until at the evidentiary hearing
conducted in February of 1997, this Court nust review the nerits
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of the resulting Brady cunulatively with the other excul patory
evi dence previously pled as not being heard by M. Swafford's
jury and as underm ning confidence in the reliability of M.
Swafford's trial.

2. Under the proper cumul ative analysis required by Kyles
v. Witley and State v. Gunsby, M. Swafford is entitled to new
trial at which the wealth of excul patory evidence not heard by
his original jury can be presented and considered. This
excul patory evidence, not heard by M. Swafford's original jury,
nmore than underm nes confidence in the outcone. It clearly
establishes the trial resulted in verdict unworthy of confidence
because a wealth of evidence supporting M. Swafford's claim of
i nnocence was not heard.

3. The circuit court erroneously refused to consider
reports ordered by this Court which were undertaken in order to
eval uate the adequacy of CCR s funding and staffing. These
reports were highly relevant to the issue of collateral counsel's
diligence in searching for M. Lestz. They also establish
interference by State of Florida with the adequacy of counsel's
resour ces.

4. The circuit applied the wong | egal standard in
eval uating collateral counsel's diligence in searching for M.
Lestz. A proper analysis would have resulted in a finding of
di li gence.

5. The circuit court erred in not disqualifying the State

Attorney's Ofice, given that the newy elected State Attorney
was a material witness as the circuit determ ned.
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ARGUVMENT |

THE STATE' S FALSE ARGUMENT I N 1990 AND I TS
FAI LURE TO REVEAL THAT A THOROUGH

| NVESTI GATI ON OF WALSH, LESTZ AND LEVI DI D
NOT OCCUR VI CLATES DUE PROCESS AND DEFEATS
ANY PROCEDURAL BAR THAT COULD ARI SE FROM

PRI OR DECI SIONS FROM THI S COURT WH CH W\ERE
PREM SED UPON THE STATE' S M SI NFORMATI ON AND
FALSE ARGUMENT.

A. | NTRODUCTI ON

In 1990, M. Swafford filed a 3.850 which asserted that he
had received an constitutional inadequate adversarial testing.
He all eged both that the State had failed to disclose and that
trial counsel failed to uncover excul patory evidence which
under m ned confidence in the outconme of the capital trial. This
evi dence concerned M. Walsh, M. Lestz and M. Levi and the
police reports regarding the State's investigation of those three
i ndi vidual s as suspects in the Rucker hom cide. M. N ckerson,
M. Swafford' s attorney at the tine, specifically argued that M.
Swaf ford was i nnocent and that M. WAl sh was the real perpetrator
of the Rucker hom cide. M. N ckerson argued that as to M.
Wal sh an evidentiary hearing was necessary as to both ineffective
assi stance of counsel and the State's breach of its obligations
under the federal constitution: "The state tells you no hearing
on ineffective assistance at the guilt innocence. Ineffective
counsel at the guilt innocence goes to M. Walsh. It goes to the
materials that weren't disclosed by the state.” (Transcript of

10/ 24/ 90 hearing at 13).
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The State's Response to 3.850 allegations regarding M.
Wal sh was:

The above allegations are based on docunents which were
provi ded by the Vol usia County Sheriff's O fice, not
fromthe State Attorney's file. There is
constitutional requirenment that the prosecution nmake a
conpl ete and detail ed accounting to the defense of al
police investigatory work on a case. [Ctation].
Swafford has failed to show that this hearsay
informati on was adm ssible, and failed to denonstrate
any culpability of Walsh, so information regarding the
i nvestigation would not have changed the outcone.
[Ctation].

Wil e Swafford has not denonstrated materiality and

this claimcould be summarily denied, the state has

| earned that the Volusia County Sheriff's files were

provi ded to defense counsel and can denonstrate such at

an evidentiary hearing. Furthernore, Janes M chael

Wal sh, Walter Levi, and M chael Lestz were thoroughly

i nvestigated and di scarded as suspects.

(Response dated 10/ 22/90).

The State's Response contained false information which
msled the circuit court, this Court, and M. Swafford's
col l ateral counsel.! The State further affirmatively failed to
reveal additional excul patory evidence. Contrary to the 1990

representation by the State that Wal sh, Levi, and Lestz were

13The evi dence presented by the State on February 7, 1997,
was that M. Wiite, the trial prosecutor had in his possession
fifty file boxes of other suspect materials which he indicated to
def ense counsel were dead | eads but offered himaccess to anyway.
Contrary to the State's 1990 Response, the Vol usia County
Sheriff's files were not provided to defense counsel, and the
State presented no evidence that they were.

It is also worth noting that the State conceded in 1990 that
the State Attorney's Ofice did not possess the Wal sh material s
and accordingly did not disclose those materials pursuant to a
119 request to M. Swafford' s coll ateral counsel.
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"thoroughly investigated and di scarded as suspects,"” the State
presented evidence in 1997 that the "further investigation”
police said was warranted on January 31, 1983, never occurred.
This fact is and was highly rel evant and excul patory evi dence.
As a result, the State cannot rely upon this Court's decision in
1990 as erecting sonme kind of procedural bar precluding
consideration of the nerits of M. Swafford's constitutional
claims when it did not reveal the highly relevant evidence until

February 7, 1997. 1In Ventura v. State, 673 So. 2d 479 (Fl a.

1996), this Court held: "The State cannot fail to furnish

rel evant information and then argue that the clai mneed not be
heard on its nerits because of an asserted procedural default
that was caused by the State's failure to act.™

B. 1990 DI SCLOSURES AND NON- DI SCLOSURES.

In 1990, the Volusia County Sheriff's Ofice disclosed a
series of police reports which concerned the investigation of
James Wal sh, Walter Levi and M chael Lestz in reference to the
Rucker hom cide. The last of these reports in chronol ogi cal
order was dated January 31, 1983, and concerned an interview of
M chael Lestz on January 26, 1983.1¢ The report concluded as

foll ows:

®The report indicates that the interview was January 26th
(Def. Exh. 5); however, when Captain Burnsed testified in 1997 he
indicated that the date of the interview was January 25th. (PC
RAT. 572).
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Wth the interview being termnated wth MR LESTZ,

I nv. Buscher acconpani ed by Cpt. Burnsed responded back

t o | NTERNATI ONAL Al RPORT, Ol ando, Florida on Thursday,

January 27, 1983. It is felt that after review ng al

of the information obtained fromboth LEVI and LESTZ in

reference to this case, that once again MR LEVI should

be interviewed.

Further investigation is to follow
(Def. Exh. 5 at 4).

On Cctober 22, 1990, the State stated in its Response:
"Furthernore, Janes M chael Walsh, Walter Levi, and M chael Lestz
were thoroughly investigated and di scarded as suspects.”
(Response dated 10/22/90 at 17). The obvious inplication was
that the "[f]Jurther investigation” that was "to foll ow
according to the January 31st report occurred and according to
the State elimnated M. WAl sh as a suspect.

However, not until February 7, 1997, when the State called
Captain Burnsed to the witness stand did the State reveal that
the "[f]lurther investigation" that was "to follow' never
occurred. Captain Burnsed testified at the evidentiary hearing
bel ow as fol |l ows:

Q On redirect exam nation you were asked what el se

coul d you have done after January 25th of 1983. And

your answer was not hi ng.

Coul dn"t you have gone back to interview Levi again?

A Certainly could, yes.

Q Since his story and Lestz' story seemto corroborate
each other at that point in tinme?

MR. FOX: Objection. Msstatenent, Your Honor.
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THE COURT: Be overrul ed.
MR. MCCLAI N:

Q Ddn't they now both indicate that Wal sh was in the
vicinity of the homcide at the time of the hom cide?

MR, FOX: (Objection. He did not indicate anything
about hom cides, just indicating where he was. He's
projecting things into the question.

THE COURT: Be overrul ed.

MR. MCCLAI N:

Q After January 25th of 1983 didn't both Lestz and
Levi place Walsh in the vicinity of the homcide at the
time of the hom cide?

A Yes.

Q Didyou go back to Levi in light of what Lestz said
to try and get nore information?

A No.

Q D d you go and confront Wal sh with this?

A | don't recall

Q In fact, you didn't go ask Wal sh, Lestz says you

dropped himoff at this laundromat half a bl ock away

fromthe Fina Station, what did you do that norning?

You didn't do that, did you?

A | don't recall. No, | did not. No, | did not.
(PC-R4AT. 582-83).

The January 31, 1983, police report indicated that
"[flurther investigation" was warranted. The fact that it never
occurred establishes that the State's representation that "Janes

M chael Wl sh, Walter Levi, and M chael Lestz were thoroughly

i nvestigated and di scarded as suspects” was sinply false.

46



C. THE STATE' S CONTI NUI NG OBLI GATI ON.
This Court has held that the State's obligation under Brady

v. Maryland, 373 U. S. 83 (1963), continues throughout the

post convi ction process. Roberts v. Butterworth, 668 So. 2d 580

(Fla. 1996). In Johnson v. Butterworth, 23 Fla. L. Wekly at

S385, S386 (Fla. 1998), this Court stated: "the State is under a
continuing obligation to disclose any excul patory evi dence."

Thus here, the State had an obligation to reveal that the
"[flurther investigation" that |aw enforcenent felt was warranted
never occurred. Disclosing such excul patory evidence would al so
have reveal ed that the argunent made by the State that M. Wl sh
had been elimnated after a "thorough investigat[ion]" was
m sl eading, if not false. The State's failure to disclose the
fact that the "[f]Jurther investigation” did not occur violated
due process and itself constitutes a Brady violation.

Thi s undi scl osed evi dence discredits the police nethods
enpl oyed in investigating the Rucker homcide. The United States
Suprene Court has recogni zed undi scl osed evidence i s excul patory
where it creates a basis for

attack[ing] the reliability of the investigation in

failing to even consider [another's] possible guilt and

in tolerating (if not countenancing) serious

possibilities evidence had been planted. See, e.q.,

Bowen v. Maynard, 799 F.2d 593, 613 (CA10 1986) ("A

common trial tactic of defense lawers is to discredit

the caliber of the investigation or the decision to

charge the defendant, and we may consider such use in

assessing a possible Brady violation"); Lindsey v.
King, 769 F.2d 1034, 1042 (CA5 1985) (awarding new
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trial of prisoner convicted in Lousisana state court

because w thhel d Brady evidence "carried within it the

potential. . .for the. . .discrediting. . .of the

police nethods enpl oyed in assenbling the case").
Kyles, 115 S.Ct. at 1572.

Di sclosure of the State's failure to conduct the "[f]urther
i nvestigation' that police believed was warranted di d not occur
until February 7, 1997. This was excul patory evi dence which
"discredit[ed] . . . the police nethods enployed in assenbling

the case." Lindsey v. King, 769 F.2d 1034, 1042 (5th Gr. 1985).

The State cannot "fail to furnish relevant information and then
argue that the claimneed not be heard on its nerits". Ventura
v. State, 673 So. 2d at 480.

D. MERI TS REVI EW | S REQUI RED

Since the State failed in its continuing obligation to
di scl ose excul patory evidence in its possession, the nerits of

this clai mnust be entertained now State v. Parker, 23 Fla. L

Weekly S439 (Fla. 1998). Since the State "fail[ed] to furnish
relevant information", the claimis now before this Court on the

merits. Ventura v. State, 673 So. 2d at 480.

This merits review requires cunul ati ve consi deration of al
previously pled clains that M. Swafford did not receive an
adequat e adversarial testing because his jury did not hear

excul patory evidence. State v. Gunsby, 670 So. 2d 920 (Fl a.

1996). The 1997 disclosure by the State of previously

undi scl osed Brady material nust be evaluated cunmul atively with

48



the previously pled clains. Kyles v. Wiitley, 115 S. Q. 1555

(1995). As explained in Kyles:

The question is not whether the defendant would nore
i kely than not have received a different verdict with
t he evidence, but whether in its absence he received a
fair trial, understood as a trial resulting in a
verdi ct worthy of confidence.

Kyles, 115 S. Ct. at 1566.

The fourth and final aspect of Bagley materiality to be
stressed here is its definition in terns of suppressed
evi dence considered collectively, not itemby-item

* * %

While the definition of Bagley materiality in ternms of
the cumul ative effect of suppression must accordingly
be seen as | eaving the government with a degree of
discretion, it nust also be understood as inposing a
correspondi ng burden. On the one side, show ng that

t he prosecution knew of an item of favorable evidence
unknown to the defense does not anount to a Brady
violation, without nore. But the prosecution, which

al one can know what is undi scl osed, nust be assigned

t he consequent responsibility to gauge the |ikely net
effect of all such evidence and nmake di scl osure when

t he point of 'reasonable probability' is reached. This
in turn nmeans that the individual prosecutor has a duty
to learn of any favorable evidence known to the others
acting on the governnment's behalf in the case,

i ncluding the police. But whether the prosecutor
succeeds or fails in neeting this obligation (whether,
that is, a failure to disclose is in good faith or bad
faith, see Brady, 373 U S. at 87, 83 S.Ct. at 1196-
1197), the prosecution's responsibility for failing to
di scl ose known, favorable evidence rising to a materi al
| evel of inportance is inescapable.

Kyles, 115 S.Ct. at 1567-68.
The Suprene Court nmade it clear in Kyles that due process

required the prosecutor to fulfill his obligation of know ng of
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excul patory evidence in the State's possession and di sclosing to
def ense counsel

Unl ess, indeed, the adversary system of prosecution is

to descend to a gladiatorial |level unmtigated by any

prosecutorial obligation for the sake of truth, the

government sinply cannot avoid responsibility for

knowi ng when the suppression of evidence has cone to

portend such an effect on a trial's outcone as to

destroy confidence in its result.

Kyles, 115 S.Ct. at 1568.

To the extent that the State argues that the prosecutor can
transfer his obligation "to | earn of any favorable known to
others acting on the governnent's behal f" (Kyles at 1567) to the
defense attorney by saying in essence "l have determ ned that
these are all dead | eads, but help yourself", this Court has
already ruled that the claimis at nost nerely converted to an

i neffecti ve assi stance of counsel claim State v. @nsby, 670

So. 2d at 921-22 ("To the extent, however, that Gunsby's counsel
failed to discover this evidence, we find that his performance
was deficient under the first prong of the test for ineffective

assi stance of counsel as set forth in Strickland v. Washi ngton");

Smth v. Wainwight, 799 F. 2d 1442 (11th G r 1986). Though such

an argument (M. White transferred his obligation under Kyles to

M. Cass) does not appear to M. Swafford to be consistent with

Kyl es, the argunent is enpty rhetoric ignoring the sinple fact

that M. Swafford did not receive what due process as Kyl es

expl ai ns guarantees: "a fair trial, understood as a trial

resulting in a verdict worthy of confidence." Kyles, 115 S. C
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at 1566. Under @unsby and Kyl es, the question is, regardl ess of
who failed to carry out their constitutional obligation (the
prosecutor or the defense counsel), is the verdict obtained in

t he absence of the undisclosed (to the jury) excul patory evi dence
one "worthy of confidence.” Kyles, 115 S.C. at 1566.

E. CONCLUSI ON.

Because of the state's nondisclosure of highly rel evant
information (its failure to conduct the "further investigation”
that the police in January of 1983 determ ned was warrant ed,

di scredits the police nethods in the case), this Court nmust now
conduct a nerits review of the cunul ative effects of M.
Swafford's claimthat he did not receive a constitutionally
adequat e adversarial testing because either the State failed to
di scl ose to defense counsel failed to discover and present to the

jury excul patory evi dence.

ARGUVENT | |

MR SWAFFORD WAS DEPRI VED OF H'S RI GATS TO
DUE PROCESS UNDER THE FOURTEENTH AMENDVENT TO
THE UNI TED STATES CONSTI TUTI ON AS WELL AS HI S
Rl GHTS UNDER THE FI FTH, SI XTH, AND El GHTH
AMENDMENTS, BECAUSE EI THER THE STATE FAI LED
TO DI SCLOSE EVI DENCE WHI CH WAS MATERI AL AND
EXCULPATORY | N NATURE AND/ OR PRESENTED

M SLEADI NG EVI DENCE AND/ OR DEFENSE COUNSEL
UNREASONABLY FAI LED TO DI SCOVER AND PRESENT
EXCULPATORY EVI DENCE

A. | NTRODUCTI ON.
The Suprene Court has expl ai ned:
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... afair trial is one which evidence
subj ect to adversarial testing is presented
to an inpartial tribunal for resolution of
i ssues defined in advance of the proceeding.

Strickland v. Washington, 466 U. S. 668, 685 (1984). |In order to

insure that an adversarial testing, and hence a fair trial,
occur, certain obligations are inposed upon both the prosecutor
and defense counsel. The prosecutor is required to disclose to

t he def ense evidence "that is both favorable to the accused and

"material either to guilt or punishnent'". United States v.

Bagl ey, 473 U. S. 667, 674 (1985), quoting Brady v. Maryland, 373

U S 83, 87 (1963). Defense counsel is obligated "to bring to

bear such skill and know edge as will render the trial a reliable
adversarial testing process.” Strickland, 466 U S. at 685.
Were either or both fail in their obligations, a newtrial is

required if confidence is undermned in the outcone. Smth v.
Wai nwright, 799 F.2d 1442 (11th Cr. 1986).

Here, M. Swafford was denied a reliable adversari al
testing. The jury never heard the considerable and conpelling
evi dence that would have shown that Wal sh commtted the nurder
and that M. Swafford did not. Wether the prosecutor failed to
disclose this significant and material evidence or whether the
defense counsel failed to do his job, no one disputes the jury
did not hear the evidence in question. 1In order "to ensure that
a mscarriage of justice [did] not occur," Bagley, 473 U S at

675, it was essential for the jury to hear the evidence.

52



Confidence is undermned in the outconme since the jury did not

hear the evidence. Garcia v. State, 622 So. 2d at 1331.

Excul patory and material evidence is evidence of a favorable
character for the defense which creates a reasonable probability
that the outcome of the guilt and/or capital sentencing trial

woul d have been different. Garcia v. State, 622 So. 2d at 1330-

31. This standard is net and reversal is required once the
reviewi ng court concludes that there exists a "reasonable
probability that had the [unpresented] evidence been disclosed to
the defense, the result of the proceedi ng woul d have been
different.” Bagley, 473 U S. at 680.

In M. Swafford' s case, the undiscl osed excul patory evi dence
was central to the theory of defense at the guilt phase.

M. Swafford' s defense was that soneone else did it. The
undi scl osed evi dence provided an indication who that person was.
It denonstrates that M. WAl sh had the opportunity and
subsequent |y behaved in a fashion consistent with guilt. It
denonstrates that M. WAl sh may have been the person to | eave the
nmur der weapon in the Shingle Shack.

Confidence in the outcone of M. Swafford's trial is
under mi ned because the unpresented evi dence was rel evant and
material to M. Swafford's guilt of first degree nurder and to
whet her a death sentence was warranted. Here, excul patory
evi dence did not reach the jury. Moreover, the prosecution
interfered with defense counsel's ability to provide effective
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representation and insure an adversarial testing. The
prosecution denied the defense the information necessary to alert
counsel to the avenues worthy of investigation and presentation
to the jury, and in fact, affirmatively m sl ed defense counsel.
As a result, no constitutionally adequate adversarial testing
occurred. Confidence is undermned in the outconme. There is a
reasonabl e probability of a different outcome. M. Swafford was
convi cted and sentenced w thout a constitutionally adequate
adversarial testing.

B. CUMULATI VE ANALYSI S REQUI RED.

The United States Suprene Court recently recognized that,
t hough a Brady violation may be conprised of individual instances
of nondi scl osure, proper constitutional analysis requires
consideration of the cunulative effect of the individual

nondi scl osur es. Kyles v. Whitley. The reason for this as

explained by the United States Suprene Court is in order to
insure that the crimnal defendant receives "a fair trial,
understood as a trial resulting in a verdict worthy of
confidence."” Kyles, 115 S. Q. at 1566. Thus, the proper

anal ysi s cannot be conduct ed when suppressi on of excul patory
evi dence conti nues or when, despite due diligence, the evidence
of the prejudicial effect of the nondi sclosure does not surface
until later. The analysis nust be conducted when all of the

excul patory evidence which the jury did not know becones known.
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In Kyles v. Wiitley, the Suprene Court explained the

appropriate standard of review of a Brady claim

The fourth and final aspect of Bagley materiality to be
stressed here is its definition in terns of suppressed
evi dence considered collectively, not itemby-item

Kyles, 115 S.C.t at 1567.

The result reached by the Fifth Circuit majority is
conpatible wwth a series of independent materiality
eval uations, rather that the cumul ati ve eval uation
requi red by Bagl ey, as the ensuing discussions wll
show.

Kyles, 115 S. . at 1569.

In evaluating the weight of all these evidentiary
itenms, it bears nention that they would not have
functioned as nere isolated bits of good |uck for

Kyl es. Their conbined force in attacking the process
by which the police gathered evidence and assenbl ed t he
case woul d have conpl enent ed, and have been

conpl enented by, the testinony actually offered by
Kyles's friends and famly to show t hat Beani e had
framed Kyl es. Exposure to Beanie's own words, even

t hrough cross-exam nation of the police officer, would
have made the defense's case nore plausible and reduced
its vulnerability to credibility attack. Johnny Burns,
for exanple, was subjected to sharp cross-exam nation
after testifying that he had seen Beani e change the
license plate on the LTD, that he wal ked in on Beanie
stoopi ng near the stove in Kyles's kitchen, that he had
seen Beanie with handguns of various calibres,
including a .32, and that he was testifying for the

def ense even though Beanie was his "best friend." On
each of these points, Burns's testinony woul d have been
consistent with the withheld evidence: that Beanie had
spoken of Burns to the police as his "partner,"” had
admtted to changing the LTD s license plate, had
attended Sunday di nner at Kyles's apartnent, and had a
hi story of violent crine, rendering his use of guns
nmore likely. Wth this information, the defense could
have chal | enged the prosecution's good faith on at

| east sonme of the points of cross-exam nation nentioned
and could have elicited police testinony to blunt the
effect of the attack on Burns.
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Justice Scalia suggests that we should "gauge"
Burns's credibility by observing that the state judge
presi di ng over Kyles's post-conviction proceeding did
not find Burns's testinony in that proceeding to be
convi ncing, and by noting that Burns has since been
convicted for killing Beanie. O course, neither
observation could possibly have affected the jury's
appraisal of Burns's credibility at the time of Kyles's
trials.

Kyles, 115 S. . at 1573 n. 19 (citations omtted).

C. LONER COURT' S ANALYSI S VI OLATED KYLES

The circuit court purported to conduct a nerits review
saying: "This Court finds that had the testinony of M. Lestz
been presented to the jury it would not have probably produced an
acquittal." (PCGR4. 287). The circuit court el aborated briefly
as follows:

M. Lestz, in the two (2) statenents he gave to the

Sheriff's investigators, referred to in defendant's

exhibit 5 and 6 introduced into evidence at the

February, 1997, evidentiary hearing and the affidavit

produced by M. Lestz and his testinony that M. Lestz

gave at the evidentiary hearing in February, 1997,

cont ai ned many i nconsistencies and this Court finds

that had the testinony been presented to the trial

jury, that it would not have probably resulted in an

acquittal given the strong case the state had agai nst

M. Swafford.

(PC-R4. 287).

This analysis failed to apply the appropriate |egal standard
to M. Swafford's clains. First, there is no cunulative
consideration of the rest of the excul patory evidence that the
jury did not hear. This unconsidered excul patory evi dence

includes: M. Levi's testinony corroborating M. Lestz
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testinmony that M. Walsh left with M. Lestz before 6:00 a.m on
the norning of February 14, 1982; M. Levi's testinony that M.
Wal sh was a drug addict who frequently left himand M. Lestz at
the aundromat a bl ock a bl ock from where Brenda Rucker worked
while M. Wal sh went to purchase drugs; M. Wl sh's suspi cious
conduct when interviewed by the police and shown pictures of
Brenda Rucker; M. Walsh's refusal to reveal his whereabouts on
February 14th; the simlarity between the burns inflicted upon
M. Lestz while M. Wal sh sexual ly assaulted himand the burns
found on Brenda Rucker's body after she had been sexually

assaul ted and then nurdered; the statement by M. Walsh to M.
Lestz after M. Wal sh had burned himw th cigarettes that he was
going to shot him behind the ear and bl ow his brains out and the
fact that Ms. Rucker was killer by a shot behind her ear after
she had been sexually assaulted and burned with cigarettes;

Wal sh' s possession of BOLO for the Rucker hom cide; the fact that
Wal sh bore a strong resenbl ance to the conposite sketch contai ned
in the BOLQO M. Walsh's adm ssion that he was supporting hinself
in February, 1983, through burglaries and robberies; Roger
Harper's letters to the prosecution demandi ng consi deration for
his testinony, even threatening to risk contenpt of court if he
did not receive consideration; M. Harper's representation in
the letters that he could effect whether his famly nenbers from
Tennessee testified for the State agai nst Roy Swafford; the fact
that before comng forward M. Harper obtained information from
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John Tanner about the hom cide; the fact that M. Harper was
negotiating with M. Tanner over whether M. Tanner woul d
represent M. Harper and M. Tanner's subsequent disclosure after
the trial to Ray Cass that M. Harper had been trying to obtain a
$5,000 for coming forward with information that led to the
conviction of M. Swafford; the fact that M. Harper received an
unopposed though untinely sentence reduction to tinme served the
day M. Swafford received his sentence of death; the pendency of
undi scl osed crim nal charges against the defense w tness, Pau
Seiler. None of this was considered by the circuit court in
conducting its nerits review.

Second the circuit court analysis failed to conply with the
foll ow ng | anguage from Kyl es:

Justice Scalia suggests that we should "gauge" Burns's

credibility by observing that the state judge presiding

over Kyles's post-conviction proceeding did not find

Burns's testinony in that proceeding to be convincing,

and by noting that Burns has since been convicted for

killing Beanie. O course, neither observation could

possi bly have affected the jury's appraisal of Burns's

credibility at the tine of Kyles's trials.
Kyles, 115 S.Ct. at 1573 n. 19. The circuit court failed to
eval uate the evidence fromthe point of view of its possible
effect on the jury and whether the verdict rendered in the
absence of all of the excul patory evidence unknown to M.

Swafford's jury "result[ed] in a verdict worthy of confidence."

Kyles 115 S.Ct. at 1566.
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Because the circuit court apparently m sunderstood the
nature of M. Swafford's clains, its order denying relief
i nproperly evaluated the evidence. Wen a defendant establishes
that the State withheld materi al excul patory evidence, the court
must order a newtrial if there is "a reasonable probability that
the result of the proceedi ng woul d have been different."

United States v. Bagley, 473 U S. 667, 682 (1985). And if the

State know ngly used fal se evidence, the court nust order a new
trial if "there is any reasonable likelihood that the false
testinony could have affected the judgnent of the jury." United

States v. Aqurs, 478 U.S. 97, 103 (1976). In Agurs, the Suprene

Court expl ained why newl y di scovered evidence clains place a
greater burden on the defendant than clains arising from State
m sconduct :

[ T] he fact that such [excul patory] evidence
was available to the prosecutor and not
submtted to the defense places it in a
different category than if it had sinply been
di scovered froma neutral source after trial
For that reason the defendant should not have
to satisfy the severe burden of denonstrating
that newy discovered evidence probably would
have resulted in acquittal. |If the standard
applied to the usual notion for new trial
based on newy di scovered evi dence were the
same when the evidence was in the State's
possession as when it was found in a neutral
source, there would be no speci al
significance to the prosecutor's obligation
to serve the cause of justice.

427 U.S. at 111. Because the circuit court applied the wong

standard to M. Swafford's clainms, its order denying relief
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cannot withstand this Court's review. Wthout the required
cunmul ative consideration of all the excul patory not known to the
jury because of constitutional failing of the prosecutor and/or

t he defense counsel, the anal ysis was defective. Kyles; Gunsby.

Because the truth of a witness's testinony and a witness's
notive for testifying are material questions of fact for the
jury, the inproper w thholding of information regarding a

witness's credibility is just as violative of the dictates of

Brady v. Maryland as the wi thholding of information regarding a

def endant's i nnocence. Bagl ey, 473 U. S. 667; Quinette v. Mbran,

942 F.2d 1 (1st Cr. 1991). Inpeachnent evidence of an inportant
State witness is material evidence that nust be disclosed by the

prosecution. United States v. Arnold, 117 F.3d 1308 (11th G

1997); Jean v. Rice, 945 F.2d 82 (4th Gr. 1991). As a result of

the State's m sconduct in this case, M. Swafford was precl uded
fromeffectively cross-exam ning key State w tnesses and from
effectively presenting a defense, and the jury was deprived of
rel evant evidence with which to evaluate the State's w tnesses
credibility.

CGenerally, the standard to determne materiality is whether
"there is a reasonable probability that . . . the result of the
proceedi ng woul d have been different” had the evi dence been
avai lable to the defense. Bagley, 473 U S. at 682. However, a
| oner standard applies where the State know ngly used fal se
testinmony as occurred here. |In such a case, the fal sehood is
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deenmed to be material "if there is any reasonable likelihood that

the fal se testinony could have affected the judgnent of the

jury." Agurs, 427 U.S. at 103 (enphasis added). Accord Gaglio,

405 U. S. at 154. The |l ower standard applies because such cases
i nvol ve prosecutorial m sconduct and the corruption of the truth-
seeking function of the trial. Agurs, 427 U S. at 104; Bagl ey,
473 U.S. at 680. The Suprene Court has indicated that this | ower

standard of materiality is equivalent to the Chapman v.

California, 386 U S 18 (1967), "harm ess beyond a reasonabl e
doubt" standard, Bagley, 473 U S. at 679 n. 9, which requires
"the beneficiary of a constitutional error to prove beyond a
reasonabl e doubt that the error conplained of did not contribute
to the verdict obtained.” 386 U S. at 24 (quoting Fahy v.
Connecticut, 375 U.S. 85, 86-7 (1963)).

In anal yzing a Brady clai munder the Suprenme Court's opinion

in Kyles v. Wiitley, the focus is the possible effect on the jury

of the previously unknown excul patory evidence. The Court
expl ai ned:

Justice Scalia suggests that we should
"gauge" Burns's credibility by observing that
the state judge presiding over Kyles's post-
conviction proceeding did not find Burns's
testinony in that proceeding to be
convi ncing, and by noting that Burns has
since been convicted for killing Beanie. O
course, neither observation could possibly
have affected the jury's appraisal of Burns's
credibility at the tine of Kyles's trials.
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115 S. . at 1573 n. 19 (citation omtted)(enphasis added). The
Court's review of the evidence in Kyles simlarly denonstrates
its focus on the jury to determ ne whether the defendant
satisfied the materiality standard established in Bagley. In
Kyl es, the Supreme Court found that the evidence w thheld by the
State would not only have resulted in a stronger case for the
def ense, but would al so have substantially reduced, or even
destroyed, the value of the State's two best w tnesses.

The State in Kyles had physical evidence connecting M.
Kyles to the crinme; however, the Court noted that "none of the
Brady cases has ever suggested that sufficiency of evidence (or
insufficiency) is the touchstone.” 115 S. Q. at 1566 n. 8. The
Court expl ai ned:

[ T] he question is not whether the State woul d have had

a case togotothe jury if it had disclosed the

favorabl e evidence, but whether we can be confi dent

that the jury's verdict would have been the sane.

Confidence that it would have been cannot survive a

recap of the suppressed evidence and its significance

for the prosecution.

115 S. . at 1575. Thus, the proper analysis is not whether
there was and remains sufficient to convict M. Swafford. The
focus nust be on the undi scl osed evidence which the jury did not
hear and whether the review ng court "can be confident that the
jury's verdict would have been the sane.”

Mor eover, consideration nust be given to the undi scl osed

evi dence's potential for providing a basis for:
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attack[ing] the reliability of the investigation in
failing to even consider [another's] possible guilt and
in tolerating (if not countenancing) serious
possibilities evidence had been planted. See, e.q.,
Bowen v. Maynard, 799 F.2d 593, 613 (CA10 1986) ("A
common trial tactic of defense lawers is to discredit
the caliber of the investigation or the decision to
charge the defendant, and we may consider such use in
assessing a possible Brady violation"); Lindsey v.
King, 769 F.2d 1034, 1042 (CA5 1985) (awardi ng new
trial of prisoner convicted in Lousisana state court
because w thhel d Brady evidence "carried within it the
potential. . .for the. . .discrediting. . .of the
police nethods enpl oyed in assenbling the case").

Kyles, 115 S.Ct. at 1572.

In addition consideration nust be given to the fact that the
State in this case not only withheld excul patory evi dence but
al so knowi ngly presented fal se testinony, the correct standard is
whet her "there is any reasonable |ikelihood that the fal se
testinmony could have affected the judgnent of the jury." Agurs,
427 U.S. at 103. As to the letters that M. Wite received from
Roger Harper, it is cannot be disputed that M. Wite knew of
those letters. It also cannot be disputed that those letters
denonstrate that M. Harper's testinony regarding his efforts to
obtain consideration for his testinony were sinply fal se.
Accordingly, the Agurs standard applies and nust be factor into
the cunul ative anal ysis.

Further, any argunent by the State that the excul patory
evi dence unknown to the jury could have been di scovered by trial
counsel through the exercise of due diligence, sinply converts

the claimto one of constitutionally ineffective assistance of
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counsel. The question renmains did M. Swafford receive a
constitutional adequate adversarial testing and was the resulting
verdict, one "worthy of confidence." Kyles, 115 S.C. 1566. 1In

Smith v. Wainwight, 799 F. 2d 1442 (11th Gr. 1986), the

El eventh Circuit Court of Appeals addressed the situation in
which the State's key wi tnesses had not been inpeached because of
trial counsel had failed to obtain discovery fromthe State which
woul d have reveal ed the avail abl e but unknown i npeachnment. This
failure converted the Brady claimthat Smth raised into an
i neffective assistance of counsel on which the Eleventh Grcuit
granted relief. The court explained the significance of the
trial attorney's failure to obtain and present the inpeachnent
evi dence:

The conviction rested on the testinony of Johnson. His

credibility was the central issue in the case.

Avai | abl e evi dence woul d have had great weight in the

assertion that Johnson's testinony was not true. That

evi dence was not used and the jury had no know edge of

it. There is a reasonable probability that, had their

original statenents been used at trial, the result

woul d have been different.

799 F.2d 1442, 1444 (11th Cr. 1986). Accord State v. Gunsby.

In United States v. Arnold, 117 F.3d 1308 (1ith Cr. 1997),

the Eleventh Crcuit Court of Appeals found a Brady violation
when the State had withheld evidence that one of their key
W tnesses received favorable treatnment in exchange for his
cooperation. At trial, he testified that he did not expect a

reduced sentence in exchange for his testinony. The court
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applied the "reasonabl e |ikelihood" standard, rather than the
stricter "reasonable probability" standard, because the State
knew at the tinme the witness testified that he was |ying about
his arrangenent with the State. 117 F.3d at 1317.

Thus, for all these reasons, the circuit anal ysis was
defective and is thus of no force.

D. CONFI DENCE |'S UNDERM NED I N THE OUTCOME.

Proper analysis of M. Swafford's clains in this case |eads
to the inescapabl e conclusion that confidence in the outcone of
trial is undermned and a new trial is required. Consideration
nmust given cunul ative to various pieces of evidence that was
unknown by M. Swafford's jury.

1. Wal sh, Lestz, and Levi.

M. Swafford was convicted of nmurder based on circunstanti al
evidence. The victimwas abducted froma conveni ence store in
Ornond Beach at 6:20 a.m on Sunday, February 14, 1982 (the day
of the Daytona 500). Her body was found the next day in a wooded
area six mles away: she had been shot nine tinmes. The State's
case against M. Swafford was that he was in the Daytona Beach
area that weekend. H s whereabouts between 6:00 a.m and 7:00
a.m were unaccounted for by State w tnesses, except for the fact
that he was alone in an autonobile. The State al so presented
evi dence that on the evening of February 14, M. Swafford was in

possession of a .38 hammerl ess revolver at a bar known as the
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Shi ngl e Shack. Wen police were called to the bar, the gun was
not found on M. Swafford, although a .38 hamrerl ess revol ver was
found in a trash can in a rest room Ballistics |ater matched
the revol ver found at the Shingle Shack to the hom cide.

At the evidentiary hearing bel ow, undersigned counsel
presented the testinony of both Mchael Lestz and Walter Levi.
I n addition, docunentary evidence was introduced. This included:
1) transcript of August, 1982, statenent of Levi; 2) 3/17/82
police report referencing Arkansas arrest of Janes Wal sh; 3)
7/ 20/ 82 police report regardi ng devel opnents re: Wal sh and Lest z;
4) search warrant and acconpanying affidavit detailing probable
cause to believe Lestz' vehicle used in Rucker hom cide; 5)
1/ 31/ 83 police report regarding January 26th interview of M chae
Lestz; 6) 7/26/82 police report regarding July 23rd interviews of
Lestz and Wal sh; 7) 8/30/82 police report regarding interview of
Wal ter Levi.

All of the unrefuted evidence established that on February
14, 1982, M chael Lestz and Walter Levi were in Daytona Beach
along with Janmes M chael Walsh. Shortly before 6:00 a.m on
February 14th, M. Lestz picked up M. Walsh froma notel room
where he had spent the night wwith M. Levi. M. Lestz drove to a
| aundromat approximately a bl ock away fromthe Fina station that
enpl oyed Brenda Rucker. Dropping M. Lestz and/or M. Levi off
at this |laundromat was a common occurrence while M. Wal sh went
sonewhere nearby to purchase drugs. M. Walsh admtted that at
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in February, 1983, he was supporting hinself and his drug habit
by doi ng burgl aries and robberi es.

On February 14th, M. Walsh left M. Lestz at the |aundronmat
a block fromwhere Brenda Rucker had just arrived for work. M.
VWal sh drove away M. Lestz' vehicle several mnutes before Brenda
Rucker di sappeared, one block away. A conposite sketch of the
man believed to be seen driving Ms. Rucker away "strongly
resenbl ed” M. WAl sh according to Arkansas authorities who
arrested M. Walsh in March of 1982 and found the conposite
sketch in M. Wl sh's possessi on.

M. Wl sh reappeared at the laundromat to pick up M. Lestz
nearly five hours later. He seened nervous, appeared sweaty, and
was very hyper. M. Walsh told M. Lestz that he was anxious to
di spose of several .38 s he had in his possession. That evening
he had M. Lestz drive around to several bars in the Daytona area
whi |l e he, Wal sh, sought to unload multiple guns. One of the
pl aces that M. Lestz drove to that night was the Shingle Shack.
Wiile there, M. Lestz remained in the vehicle and M. W4l sh
di sappeared inside the Shingle Shack for a period of tine.?

This evidence is particularly significant in |ight of the |ack of
evidence tying M. Swafford to the .38 found in the trash can in

the nmen's restroom at the Shingle Shack; no one saw M. Swafford

YThis means Wal sh was 1) a bl ock away from where Ms. Rucker
di sappeared ten m nutes before she di sappeared and 2) in the bar
where the murder weapon was found the very same evening the
mur der weapon was found there.
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put a gun in that trash can. The trial prosecutor explained this
failure of evidence away with a rhetorical question asking the
jury who el se would have left a .38 in the trash can in the nen's
restroom

After February 14th while they were still in the Daytona
Beach area, M. Lestz also indicated that Wal sh becane "upset™
upon seeing the fliers about the Rucker hom cide containing the
conposite drawi ng of the suspect. (Pc-R4T. 73). M. Lestz found
one flier in his vehicle which had been defaced. Only Wil sh and
Levi had access to the interior of the vehicle at the tine. M.
Lestz al so observed M. Wal sh snatching these fliers off car
w ndows. M. WAl sh "grabbed themup and put themin his pocket
or tore themup." (PCGR4T. 75). The fliers about the Rucker
hom ci de seened to bother M. Walsh. (1d.).

In March of 1982, M. Lestz traveled to Arkansas with M.

Wal sh. There, they were arrested after M. Walsh attenpted to
murder M. Lestz. M. Walsh sexually assaulted M. Lestz and
burned himwth cigarettes. M. Walsh told M. Lestz while
pointing a gun at himthat he was going to put two bullets in the
back of his head and blow his brains. M. Lestz escaped and

call ed the police.

Wen the police arrested M. Wal sh, they di scovered a BOLO
for the Rucker homcide in his back pocket. The police noticed
that M. Wal sh bore a striking resenblance to the conposite
included in the BOLO. The Arkansas authorities thereupon
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contacted the Volusia County Sheriff's Ofice. Volusia County
authorities confirmed the resenbl ance. A March 17, 1982, Vol usia
County Sheriff's report indicated that WAl sh was arrested in
Arkansas follow ng an arned robbery in which he told the victim
that "he had "killed'" three persons' in the State of Florida"
(PC-R3. 200).

Vol usia County authorities thereafter contacted interviews
of Wal sh, Lestz, and Levi. These interviews were conducted over
a several nonth period and were docunented in numerous police
reports. These police reports were undisclosed to M. Swafford
and his counsel .

Based upon the interviews of Walsh, Lestz and Levi, the
State sought a search warrant for the vehicle which had been M.
Lestz' possession in Daytona Beach in February of 1982. Law
enf orcenment personnel executed a sworn affidavit detailing the
probabl e cause to believe that Wal sh, Lestz and/or Levi had
commtted the Rucker homcide. |In addition to the threesone's
statenents, |aw enforcenent personnel actually observed the burns
M. Lestz claimed M. Walsh inflicted on himwth cigarettes
while M. Wil sh sexually assaulted himw th the burns on Brenda
Rucker's body and concluded that they "strongly resenble[d]" each
ot her .

2. Di scredited police nethods.
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The January 31, 1983 report authored by Captain Burnsed

wherein he summari zed his interview of M. Lestz on January 26,

1983

concl uded that additional investigation was warranted and

woul d occur:

( Def .

Wth the interview being termnated wth MR LESTZ,

i nv. Buscher acconpani ed by Cpt.Burnsed responded back
t o | NTERNATI ONAL Al RPORT, Ol ando, Florida on Thursday,
January 27, 1983. It is felt that after review ng al

of the information obtained fromboth LEVI and LESTZ in
reference to this case, that once again MR LEVI should
be intervi ewed.

Further investigation is to follow

Exh 5 at 4). As was revealed on February 7, 1997, this

"[f]urther investigation" did not occur. Captain Burnsed

testi

fied at the evidentiary hearing below as foll ows:

Q On redirect exam nation you were asked what el se
coul d you have done after January 25th of 1983. And
your answer was not hi ng.

Coul dn"t you have gone back to interview Levi agai n?
A Certainly could, yes.

Q Since his story and Lestz' story seemto corroborate
each other at that point in tinme?

MR. FOX: Objection. Msstatenent, Your Honor.
THE COURT: Be overrul ed.
MR, MCCLAI N:

Q Ddn't they now both indicate that Wal sh was in the
vicinity of the homcide at the time of the hom cide?

MR. FOX: (bjection. He did not indicate anything
about hom cides, just indicating where he was. He's
projecting things into the question.

THE COURT: Be overrul ed.
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MR. MCCLAI N:

Q After January 25th of 1983 didn't both Lestz and
Levi place Walsh in the vicinity of the homcide at the
time of the hom cide?

A Yes.

Q Didyou go back to Levi in light of what Lestz said
to try and get nore information?

A No.

Q D d you go and confront Wal sh with this?

A | don't recall

Q In fact, you didn't go ask Wal sh, Lestz says you

dropped himoff at this laundromat half a bl ock away

fromthe Fina Station, what did you do that norning?

You didn't do that, did you?

A | don't recall. No, | did not. No, | did not.
(PC-RAT. 582-83). The failure to conduct the "[f]urther
i nvestigation", which the January 31st report indicated was to
follow, discredits the police nethods enployed. It calls into
question the police nethods as to the entirety of the case, and
as the United States Suprene Court recognized in Kyles
constituted excul patory evidence that nust be eval uated
cunul atively with the other undiscl osed evi dence.

3. Roger Har per.

Ray Cass, M. Swafford's trial attorney did not receive a

series of letters that were in the State's possession and were

witten by, to or regarding M. Harper. These included: 1) a

handwitten letter fromM. Harper to M. Wite dated 8/ 12/ 84,
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whi ch included the statenent: "I1'Il keep ny end of the deal if
you will. The way things are going I'lIl be out before you get

Swafford to trial. Believe ne, | can be very instrunental in

weat her [sic] or not my famly in Tennessee nake it to the trial.

| know you can have nme held in contenpt of court for not
testifying, but that's exactly what your [sic] going to have to
do. | don't want to see Swafford get out of this no nore than
you do. But I"'mintitled [sic] torelief and | want it now, not
next year!" (Def. Exh. 9)(Enphasis added); 2) a handwitten
letter fromM. Harper to Gene Wite dated 5/16/85, which
i ncl uded another effort to get consideration: "I'mwiting to
ask if you wll help get ne to work rel ease" (Def. Exh. 10); 3)
a handwitten letter to Gene Wite dated 8/5/85, which included
the followng statenent: "I finish nmy sentence in Dec. 85, 4
mont hs fromnow, but | still want out as soon as possible!! Like
| said befor, [sic] | do not want a parole but they could just
let me go, if they wanted! | wote and ask Dave Hudson about the
reward that was suppose to be offered but he never answered. |'m
interest [sic] in that, can the reward be collected?" (Def. Exh.
12); 4) a typed letter from Gene Wite to the Florida Parole
Comm ssi on dated August 27, 1985, which sought the Parole
Comm ssion to "give M. Harper due consideration" (Def. Exh 13);
5) a typed letter froma Parole Conm ssioner to Gene Wite dated
August 30, 1985, which indicated that M. Harper's presunptive
parol e rel ease date was October 18, 1990, and that the Comm ssion
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woul d make M. Wite's letter "a part of M. Harper's file and
w Il be given every consideration"” (Def. Exh. 14). As was pled
in M. Swafford's 1990 Motion to Vacate, Roger Harper filed on
Novenber 12, 1985 (the very day M. Swafford was sentenced to
death) a Motion for Mtigation of Sentence in his Bay County
case. (Def. Exh. 17). Even though the notion was untinely, it
was granted and M. Harper was ordered to be rel eased
i mredi ately. (Def. Exh. 18). This effectively granted M.
Har per what he asked for from Gene Wiite in his August 5, 1985,
letter ("I do not want a parole but they could just let nme go, if
they wanted!"). (Def. Exh. 12).

Thi s undi scl osed evi dence denonstrated M. Harper had nuch
to gain by a conviction of Roy Swafford. This undi scl osed
evi dence denonstrated that M. Harper was less than candid in his
testinony before the jury regarding his interest in the out cone
of the case. The undisclosed evidence denonstrated that M.
Har per had represented to the State that he had power over
whet her his famly menbers (Carl Johnson, Chan Hrtle and R cky
Johnson) from Tennessee testified. This was inpeachnent evidence
not of just Roger Harper, but of those three individuals as well
because of Harper's representation that he could "be very
instrunmental in weather [sic] or not my famly in Tennessee nmake
it tothe trial."

Under Kyles ("Beanie's sane statenent, indeed, could have
been used to cap an attack on the integrity of the investigation
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and the reliability of Detective Dillmn" 115 S.C. at 1573) the
undi scl osed evi dence was i npeachnment of the State's nethods as
well. The letters were to the trial prosecutor, in his
possession, and disclosed his willingness to cave into M.
Harper's demands. At the very |least, they denonstrate that M.
Har per brought the reward situation to M. Wite's attention.

Despite the nyriad of uses a defense attorney could have had
for these letters and where these letters led, M. Cass
undeni ably did not have the letters. M. Swafford' s trial
counsel specifically testified that he did not receive this
series of letters before M. Swafford's trial and that the
| etters woul d have been used to inpeach M. Harper had they been
di scl osed. (PC-RAT. 241-45). M. Cass further testified that
only after the trial did he learn that M. Harper was trying to
recei ve several thousand dollars as a reward for his com ng
forward against M. Swafford. (PCR4AT. 245-46). M. Cass
| earned of M. Harper's efforts to receive the reward from John
Tanner sonetinme in January or February of 1986. (PC R4T. 246).
At that time, he wote M. Swafford a letter which stated in
pertinent part:

In connection with Roger Dean Harper, | received

communi cation from John Tanner advising nme that Harper

was attenpting to collect a $5,000.00 reward whi ch he

tells me was offered and published by PETCON who is the

parent corporation of FINA here in Daytona and which

had been offered for information | eading to the capture

and conviction of the killer of Brenda Rucker. He

further tells ne that a reward poster was issued and

had called me to find out if I had a copy of it. This
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is the first notice that | have had that a reward had

been offered. If this is so, this would be information

of evidence recently received and not available at the

time of during the trial or in any event, not furnished

to the defense by the prosecution. . . It goes w thout

saying that if this informati on had been avail abl e at

the tinme of trial it would have been very effective in

t he i npeachnent of the testinony of Roger Harper and

pl ease note when you read his deposition and he is

asked if he expected to receive any speci al

consideration for his testinony he states no.

(Def. Exh. 15).

M. Cass testified that M. Harper's efforts to get a $5, 000
reward and the information in the letters to and from M. Harper
were not consistent with M. Harper's testinony: "This would
totally inpeach him inpeach his testinony as to his interest in
testifying on behalf of the state."” (PC RAT. 247).

4. O her undi scl osed evi dence.

M. Swafford has previously presented to this Court his
clains that nunerous ot her excul patory evidence was not
di sclosed. This includes a police report that a witness had been
to the scene where the body was found at 9:45 a.m on February
14, 1982, and took pictures of the sight. At the tinme there was

no body noticed. See Initial Brief, Swafford v. State, Case No.

80, 182, p.36-39. Also undisclosed were docunents which had been
altered regarding the chain of custody the .38 fromthe Shingle
Shack and the bullets renoved from Ms. Rucker's body. See

Initial Brief, Swafford v. State, Case No. 80,182, p.41-44. Al so

undi scl osed to the defense was the fact that the State prior to
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trial had filed crimnal charges against Paul Seiler, a wtness
called to the stand by the defense. Since M. Seiler was the
i ndi vi dual who had given the police the description of the
assail ant and hel ped them conpile the conposite sketch, the
filing of the crimnal charges against himwas a significant
matter effecting his willingness to assist the defense. The
State's failure to disclose the pendency of the crimnal charges
of the defense attorney's failure to | earn of the charges
precluded the jury of knowi ng significant excul patory evi dence.
5. Concl usi on.

When cunul ative consideration is given to all of the
excul patory evidence that the jury did not hear (either because
the State failed to disclose or because trial counsel failed to
uncover), confidence in undermned in the outcone. Gorham 597

So. 2d 782 (Fla. 1992); Roman v. State, 528 So. 2d 1169 (Fl a.

1988). As a result of the Brady violation, M. Swafford, an

i nnocent man, was convicted and sentenced to death. It is tine

that this injustice be corrected. A new trial nust be ordered.
ARGUMENT |1 |

THE CIRCU T COURT ERRED I N REFUSI NG TO ADM T
AND/ OR TAKE JUDI CI AL NOTI CE OF THE OVERTON
COWM SSI ON REPORT AND THE SHEVI N REPORT BOTH
OF WHI CH WERE FI LED WTH TH S COURT AS
JUDI Cl AL RECORDS OF | NQUI RI ES UNDERTAKEN ON
BEHALF OF THI S COURT CONCERNI NG THE ADEQUACY
OF CCR S STAFFI NG AND FUNDI NG, AND THUS THESE
REPORTS WERE RELEVANT TO THE DI LI GENCE

| NQUI RY CONCERNI NG CCR S REPRESENTATI ON OF
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MR SWAFFORD BETWEEN OCTOBER OF 1990 AND JUNE
OF 1994.

At the evidentiary hearing below, M. Swafford s counsel
sought to present to the circuit court two reports which nmade
findings regarding the funding and staffing of CCR during the
1990-1994 tinme period. These reports were relevant to the issue
of collateral counsel's due diligence between October of 1990,
when the State disclosed the reports concerning M. Wl sh, M.
Lestz, and M. Levi, and April of 1994, when counsel |ocated M.
Lestz. First, M. Swafford sought to introduce the "Overton
Comm ssion Report, which has a file stanped date of June 4, 1991
by the clerk of the Florida Supreme Court." (PC R4T. 485).
Counsel for M. Swafford argued that the report contained factual
informati on and findings regardi ng the adequacy of CCR s funding
in 1990-91 and was relevant to the issue of CCR s due diligence
in M. Swafford's case, and that "this exhibit is sonething that
this Court can take judicial notice of." (PC-R4T. 487). The
Overton Comm ssion included the Attorney General for the State of
Florida and he specifically joined in the final report. The
State argued against the introduction of the report saying "there
is no right effective post-conviction or collateral counsel."
(PC-RAT. 486). So the docunent is "totally irrelevant.” (PC
RAT. 486). The State al so objected on hearsay grounds and
"[1]t's not been properly authenticated.” (PC RAT. 485). The

circuit court refused to admt the report saying "I'm not going

77



to allow that to be received in just because | don't think it's
been properly authenticated." (PCR4T. 489). Wien M.

Swaf ford' s counsel sought to point out the judicial notice

provi sions, he was cut off by the circuit: "Well, right or wong,
| have ruled. W need to nove on or we're going to be here into
the evening." (PC R4T. 489).

M. Swafford then sought to introduce "Shevin report, which
was al so received by the Florida Suprene Court and it was
pursuant to the direction of the Florida Suprenme Court that
Robert Shevin conduct[ed] his evaluation of CCR" (PC R4T. 489).
The State indicated it had "the sanme objection to that report as
we just had to the one --". (PC-RAT. 489). The circuit court
interjected saying: "Sane result." (PC R4T. 490).

Section 90.202 of the Florida Evidence Code provides in
pertinent part:

90.202. Matters which may be judicially noticed

A court may take judicial notice of the follow ng

matters, to the extent that they are not enbraced
within sec. 90.201:

* * %

(5 Oficial actions of the legislative, executive,
and judicial departnents of the United States and any
state, territory, or jurisdiction of the United States.
(6) Records of any court of this state or of any court
of record of the United States or of any state,
territory or jurisdiction of the United States.

Section 90.203 of the Florida Evidence Code provides inits
totality:

90. 203. Conpul sory judicial notice upon request
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A court shall take judicial notice of any matter in
sec. 90.202 when a party requests it and:
(1) Gves each adverse party tinely witten notice of
the request, proof of which is filed with the court, to
enabl e the adverse party to prepare to neet the
request.
(2) furnishes the court with sufficient information to
enable it to take judicial notice of the matter.

Under these provisions, judicial should have been granted.

The matter first arose on the norning of February 7, 1997, when

under si gned counsel stated: "I wanted to ask the Court to take
judicial notice of the Overton -- it was called the Suprenme Court
Committee -- the one line it's difficult to read in ny copy is

actually the name of the commttee.” (PC-RAT. 323). The State
was provided a copy of the report and noted "I think this is
going to take sone tine to review . . . My objection | intend to
make and | believe at this point intinme | wll making [sic], is
the rel evance of the docunent to this case and the fact that
there is no right to effective assistance of collateral counsel.™
(PC-RAT. 324). Thereupon, the circuit court granted the State
time to review the report before taking a final position.

Ther eupon, undersi gned counsel provided the State with a
subsequent report and explained that it was another anal ysis of
CCR done for the Florida Suprene Court by Robert Shevin. It was
conducted at the request of the Chief Justice Steven G nes.

"And | was going to ask the Court to take judicial notice of

that." (PC-RAT. 324). The circuit court then noted on the
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record that the State was al so provided a witten copy of this
report and woul d be provided an opportunity to reviewit.

When the matter was brought up again after the State had an
opportunity to review the witten materials, the objections nade
were on grounds specifically not valid under Sec. 90.203 of the
Flori da Evidence Code. Hearsay and authentication are not proper
grounds for objecting to matters subject to judicial notice.

Rel evancy may be a valid conplaint, but here the judge did not
grant the rel evance objection and the reports in question are
clearly rel evant. The circuit court erroneously refused to
consider these reports. This Court in considering Argunment 1|V,
infra, nust take judicial notice of these reports, recogni zing
that the circuit court's analysis was conducted w thout the
benefit of the reports and was as a result defective as a matter
of | aw.
ARGUMENT |V

THE TRI AL COURT' S CONCLUSI ON THAT COLLATERAL

COUNSEL DI D NOT USE DUE DI LI GENCE WAS

PREM SED UPON THE APPLI CATI ON OF AN ERRONEQUS

LEGAL STANDARD OF WHAT CONSTI TUTES DUE

DI LI GENCE AND THUS IS SI MPLY UNSUPPORTED BY

THE RECORD.

Each of M. Swafford's attorneys who were called below to
testify firmy believes that Roy Swafford is innocent of the
crime for which he was sentenced to death. Fromthe nonent

col l ateral counsel began representing M. Swafford, counsel

wor ked as hard as possi ble to uncover evidence that would
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exonerate M. Swafford and renmedy the grave injustice of an

i nnocent man sentenced to die.*® To establish that a new trial
was warranted, collateral counsel conducted a diligent search for
M chael Lestz, a witness who previously undi sclosed police
reports reveal ed could provide crucial information about the true
killer of Brenda Rucker. M. Lestz' nane first surfaced in

Cct ober of 1990, and fromthat point all the evidence is
consistent that M. Swafford's counsel continuously tried to

| ocate M. Lestz. After searching for over three and a half
years, collateral counsel was finally able to locate M. Lestz in
April of 1994. Wthin tw nonths after |ocating M. Lestz,
counsel filed an anended 3. 850 notion based on M. Lestz'
affidavit provided to collateral counsel. Despite the diligent
efforts of collateral counsel to find M. Lestz and thereby prove
M. Swafford's entitlenent to a newtrial, the court below ruled
that collateral counsel could have found M. Lestz imedi ately

upon receiving previously undi sclosed police reports on Cctober

8See In re Wnship, 397 U S. 358, 372 (1970)(Harlan, J.,
concurring)(noting the “fundanental val ue determ nation of our
society that it is far worse to convict an innocent nman than to
let a guilty man go free.”); Starkie, Evidence 751 (1824)(“The
maximof the lawis . . . that it is better that ninety-nine .

. offenders shall escape than one i nnocent man be condemed”).
Cf. Schlup v. Delo, 513 U S. 298, 324 (1995)(“The quintessenti al
m scarriage of justice is the execution of a person who is
entirely innocent.”); Herrera v. Collins, 506 U S. 390, 445
(1993) (Bl ackmun, J., dissenting)(“The execution of a person who
can show that he is innocent cones perilously close to sinple
mur der.”).
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15, 1990 and therefore should have filed a post-conviction notion
by Cctober 15, 1992. (R 285-286).

The unrefuted evidence presented at the post-conviction
heari ng establishes that collateral counsel imedi ately upon
| earning of M. Lestz' existence searched for M. Lestz. Thus
the lower court's ruling that counsel was not diligent,
i nproperly anal yzes the issue using 20-20 hindsight, saying that
because a seven year old address identified a town of 104 people
as M. Lestz' residence and in fact M. Lestz lived several mles
away fromthat town, then reasonable investigation would surely
have found M. Lestz within two years of October 15, 1983. No
consideration was given to the followng facts: 1) the address
was seven years old; 2) the police records made M. Lestz | ook
like a transient traveling the country and supporting hinself by
commtting property crines; 3) repeatedly phone calls were made
to the phone nunbers listed in the materials disclosed in October
of 1990 and no one woul d acknowl edge knowing M. Lestz; 4) CCRis
not funded with unlimted noney to send investigators off to
every address listed in public records material, no matter how
stale, in the hopes that may be an otherw se known transi ent may
still be in the area over seven years | ater when phone calls do
not produce any indication the transient person is still |ocated
inthe area; 5) CCR s funding is determ ned by the Florida
| egi sl ature and the Florida Governor, neaning funding limtations
are inposed upon M. Swafford' s counsel by state action and not
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M. Swafford; 6) M. Lestz did not want to be found because he
was in fear of M. Wal sh who had sexually assaulted himwhile
burning himw th cigarettes, pointed a gun at him said he was
going to shot himtw ce behind the ear and bl ow his brains out,
accordingly he instructed his famly nenbers to not tell anyone
of his whereabouts and he, hinself endeavored to cover his tracks
by not having his nane appear on business records or other
docunents which nmay all ow soneone to | ocate him

A DUE DI LI GENCE

Due diligence is a |l egal standard which nust be properly
defined. Due diligence is not explicitly defined in Florida

3. 850 casel aw. However, in State v. @nsby, this Court found

that a trial attorney who was did not exercise due diligence at
trial rendered deficient performance under the standard announced

in Strickland v. Washington, 466 U S. 668 (1984). This certainly

suggests that due diligence is established where an attorney's

performance was reasonabl e under the Strickland standard.

Certainly it cannot require any nore of counsel than does

the standard set forth in Strickland v. Washi ngton. The case | aw

di scussing the Strickland standard makes it clear that the

analysis is not to be conducted with 20-20 hindsight, but instead
formthe point of view of counsel at the tinme he is conducting
his investigation. Obviously, the standard for due diligence

shoul d be higher nor any |ess deferential to counsel. Yet here,
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the circuit court's entire analysis is prem sed upon the fact
that M. Lestz was ultinmately |located several mles outside of
Elkville, Illinois, and the circuit court wongly believed that
police reports dated 1983, listed his residence as being there.?!®
Additionally, this Court should focus on the diligence of
coll ateral counsel. Under 3.850(b), a notion for post-conviction
relief can be filed nore than two years after the case becones
final if "the facts on which the claimis predicated were unknown
to the novant or the novant's attorney and coul d not have been
ascertained by the exercise of due diligence." Fl. R Cim P.
3.850(b)(1)(1998) (enphasis added). The term "novant's attorney"
is clearly referring to collateral counsel only as a 3.850 notion
is only used for collateral relief. Thus, on review, this Court
shoul d exam ne whether the | ower court's applied the correct
standard of what due diligence requires.

Bl ack's Law Dictionary, which is a legitimate source for
this Court to enploy in light of the absence of statutory

gui dance, see, e.q., Grdner v. Johnson, 451 So.2d 477, 478

(Fla.1984), defines "due diligence" as "[s]uch a neasure of
prudence, activity, or assiduity, as is properly to be expected

from and ordinarily exercised by, a reasonable and prudent

19In fact, the police reports which were introduced into

evidence list DuQuoin, Illinois, as M. Lestz' residence in 1982.
(Def. Exh. 6 at 1, 7/26/82 police report)("LESTZ gave an address
of #12 South Cak Street in Duquoin, Illinois, Zip Code is 62832.

LESTZ i ndi cated he could be reached at tel ephone nunber Area Code
618-542-4804. ")
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[ person] under the particular circunstances.” Black's Law
Dictionary, at 411 (enphasis added). Thus this Court, in
assessing the due diligence of collateral counsel in locating M.
Lestz, needs to account for the particular situation in which
col | ateral counsel found thenselves during the course of the

i nvesti gati on.

B. THE Cl RCU T COURT'S ANALYSI S.

The trial court in reaching the conclusion that coll ateral
counsel could have discovered the whereabouts of M chael Lestz
"back in the fall of 1990" (PC-R4. 285), conducted an anal ysis
prem sed entirely upon hindsight without reference to coll ateral
counsel's actual circunstances at the tinme counsel was seeking to
find M. Lestz. The trial court based this conclusion on the
fact that reports fromthe Volusia County Sheriff's Ofice that
were used to support a Brady claimand that were attached as
appendices to M. Swafford s initial 3.850 filed on October 15,
1990 contained information about M. Lestz.?® Thus the Court
concl uded that based on the information in the Sheriff's reports,
col l ateral counsel, "through the exercise of due diligence,
could have | ocated M. Lestz (at the tinme of the 1990 filing) and

woul d have had until October 15, 1992 to file (a 3.850 notion

20As is discussed belowin great detail, the information
listed in the appendices in M. Swafford' s October 1990 3.850 was
provided by M. Lestz to authorities in July 1982 and January
1983.
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based on newly discovered evidence)." (PCR4. 285-286).2%' The
circuit court reached this conclusion because after M. Lestz was
found, it was discovered that he had been living several mles
fromthe town of Elkville, Illinois, which had been identified as
a place M. Lestz had resided in 1983.

The trial court seem ngly concluded that had col |l ateral
counsel "followed up" on the information in the October 1990
3. 850 appendi x, counsel would have found M. Lestz in the fall of
1990. (R 285-286). The court cites absolutely nothing in the
record to support this supposition; instead the court sinply
states that collateral counsel would have found M. Lestz in 1990
if he had "followed up." (R 286). The circuit did not | ook at
what col | ateral counsel knew in 1990 and what he did to find M.

Lestz. Under Strickland and its progeny, reasonable performance

does not require perfect performance. An attorney's performnce
is reasonable if he took reasonable steps to investigate. Here,
the circuit court did not even di scuss what steps counsel
undertook to locate M. Lestz. Instead, its analysis was in

essence since in hindsight we know where M. Lestz was, counsel

2lThe court later stated twi ce that counsel could have
| ocated M. Lestz within a two-year wi ndow from Oct ober 15, 1990
to COctober 15, 1992. (R 286). Under this scenario, M. Swafford
woul d then have two years to file a tinely 3.850 notion, see
Swaf ford, 679 So.2d at 739, which burden M. Swafford would have
satisfied by the June 1994 filing of a 3.850 notion. It is
uncl ear what the court neant by this two-year w ndow concl usi on,
but is patently clear that the trial court did not properly apply
the due diligence standard.
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conducting a perfect investigation wwth unlimted resources could
have | ocated himand accordingly the failure to | ocate himw thin
two years of COctober 15, 1990, was not due diligence.

The circuit court referred to four "leads" in the Sheriff's
reports which it believes, w thout any substantiation in the
record, "would have |led the defense to where M. Lestz was
residing over that two (2) year tine period. . .. " (PCR4.
286). The first "lead" is that the reports contained an address
for M. Lestz. (PC-R4. 286). The second "lead" is the name of
M. Lestz's federal probation officer. (PC-R4. 286). The third
"l ead" is that the reports contained the nane of M. Lestz
brother. (PC-R4. 286). The fourth "lead" is that the
information contained M. Lestz' address while he was on
probation. (PC-R4. 286). Wthout any citation to the evidence
or testinony, the court found that any of these three "l eads"
woul d have led collateral counsel to M. Lestz. (PCR4. 286).
However as explained infra, these | eads were shown by unrefuted
evi dence to have not existed or not to have been | eads that |ed
to M. Lestz.

Finally, and also without any citation to the evidence in
the record, the court states that if collateral counsel had
"foll owed up" on the information in the Sheriff's reports,
counsel woul d have discovered M. Lestz in 1990 living and

working in a conmunity near the address he provided to the
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Vol usi a County Sheriff in 1982. (PC-R4. 286). The unrefuted
evidence is to the contrary.

C. THE PROPER ANALYSI S.

The record created at the post-conviction hearing in fact
squarely establishes under the proper due diligence analysis that
due diligence was exercised in |looking for M. Lestz. Despite
usi ng reasonable efforts, collateral counsel did not find M.
Lestz with any of the "leads" on which the | ower court relied.
The reality is that a duly diligent search occurred and based on
the information avail able at the tine counsel using due diligence
did not uncovered M. Lestz until April of 1994, after M. Lestz
had filed for federal bankruptcy thus generating a paper trial.
Counsel did in fact follow the "l eads" contained in the 119
materials disclosed for the first tine in October of 1990. The
unrefuted evidence is that counsel did follow up on the "Il eads"
in the 119 materials, and because of M. Lestz' efforts to remain
untraceable, M. Lestz was not | ocat ed.

1. Col | ateral counsel could not have | earned the nanme
of M. Lestz's federal probation officer or could
have di scovered M. Lestz' whereabouts froma
probation officer

The | ower court found that collateral counsel could have
determ ned the name of M. Lestz' federal probation officer from
the Sheriff's Ofice reports. (PC-R4. 286). The undi sputed

testinmony was that M. Lestz was incarcerated in federal prison
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in 1982. In January of 1983, Volusia County |aw enforcenent
interviewed himat the Marion, Illinois, federal prison where he
was incarcerated. He was not on probation or parole at that
time. According to Captain Burnsed, there was no further contact
wth M. Lestz after that interview So therefore according to
the State's own evidence, no federal probation officer was
available in the 1982-83 records regarding M. Lestz because M.
Lestz was not yet on either parole or probation.

M. Lestz testified that he was rel eased fromfederal prison
i n Decenber of 1984 and pl aced on probation. (PC-R4T. 90). He
was rel eased free and clear fromany obligation to the governnent
on May 20, 1985. (PC-R4AT. 79). During cross-exanm nation, the
prosecutor asked M. Lestz if he was on probation after serving
his federal sentence. M. Lestz indicated that the probation
last "five or six nonths." (PC-R4T. 91). After that date, My
of 1985, he did not informfederal authorities of his
wher eabouts. (PG R4T. 79).

The circuit court's unexplained determ nation that sinply
knowi ng the nane of M. Lestz' probation officer would have | ed
collateral counsel to M. Lestz in 1990 is thus neaningl ess
because the 119 materials did not include such a nane. Further,
t he undi sputed evi dence was that after an individual is rel eased
fromfederal custody federal authorities will not release to

crimnal defense attorneys any information other than the fact
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that the individual is no longer in custody. (PC RAT. 431, 447-
48) .

In fact, none of the Sheriff's reports nention the nane of
M. Lestz' probation officer because the reports were witten
wel |l before M. Lestz was on probation. The only evidence in the
record that could at all lead to the nanme of Lestz' probation
officer is that he was in the federal prison in Marion, Illinois
in 1983. (Def. Exh. 5 at 3).

Col | ateral counsel was well aware of this information
However, when counsel attenpted to followup on this "lead,"
counsel was told in the fall of 1990 that no information could be
provi ded regarding M. Lestz' whereabouts because he was no
| onger incarcerated. (Tr. 370, 402).22 Essentially, collatera
counsel sinply could not have | earned the nane of M. Lestz'
probation officer fromthe information contained in the Sheriff's

reports.

2Gimlar attenpts to locate M. Lestz using information
fromhis incarceration at the federal prison in Marion was
equal |y unsuccessful. Harun Shabazz, collateral counsel who
hel ped investigate M. Swafford's case, contacted the prison at
Marion and was told that he could not be given information
concerni ng the whereabouts of an individual once he was rel eased.
(PC-RAT. 431, 447-448). M. Lestz was rel eased fromfedera
prison in Decenber 1984. (PC-R4T. 79). M chael Chavis, a
collateral investigator who took over |ead investigation of M.
Swafford's case in Qctober 1992 (PC-R4T. 452) was also told by
officials at Marion prison that he could not be provided
i nformati on about an individual if he was no | onger incarcerated.
(PC-R4AT. 458).
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Even if counsel could have uncovered the probation officer's
name, there is nothing at all in the record that supports the
| oner court's assertion that sinply know ng the nanme of M.
Lestz's probation officer could have reasonably led to the
di scovery of M. Lestz' address while he was on probation until
May of 1985. (PC-R4. 286). Rather, the clear, unrefuted evidence
in the record, which cones fromthe State's own wtness, is that
M. Lestz' federal probation officer would not reveal any
informati on about M. Lestz to defense counsel. (PC-R4AT. 592).
Unrefuted testinony by M. Swafford's w tnesses bolsters this
contention that defense counsel would not be given M. Lestz'
address by his federal probation officer. (PC-R4T. 376). In
fact, the only reason the State's witness could get information
was because she was working for | aw enforcement. (PC RAT. 592).
Even if counsel could have found the probation officer, counse
sinply could not have obtained M. Lestz' address from him
2. The record clearly denonstrates that none of M.
Lestz' famly nmenbers woul d have reveal ed his
| ocation. Thus uncovering any addresses of M.
Lestz' relatives would not have reasonably led to
hi s di scovery.
The lower's court other "lead" is the contention that the
Sheriff's Reports contained an address for M. Lestz' brother.
There is sinply nothing in the record or the reports that

i ndi cates how col |l ateral counsel could have found an address for

M. Lestz' brother. |In fact, the unrefuted testinony in the
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record is exactly opposite. Jay N ckerson, M. Swafford' s |ead
counsel in the fall of 1990, testified at the evidentiary hearing
that the Sheriff's Reports he received through a Chapter 119
request did not contain an address for M. Lestz' brother. (PC
RAT. 401). Moreover, the police reports are in evidence, and the
circuit court did not cite to where the brother's address is

| ocat ed.

Additionally, even if collateral counsel had an address for
M. Lestz' brother, the unrefuted evidence in the record is that
knowi ng the address of M. Lestz' brother would not have
reasonably led to his discovery.

M. Lestz hinself testified that his brother would not have
reveal ed his whereabouts. (PC-RAT. 80, 126). Thus the | ower
court's ruling that the address of M. Lestz' brother would have
reasonably led to the discovery of M. Lestz is contrary to the
unr ef ut ed evi dence.

The lower court's ruling that the records in counsel's
possessi on woul d have led to other menbers of M. Lestz' famly,
including his wife and daughter, who then woul d have reasonably
| ed counsel to M. Lestz, (PC-R4. 286), is also patently refuted
by the unrebutted evidence in the record. M. Lestz testified at
the evidentiary hearing that his famly was aware of his desire
not to be found and woul d not have cooperated with anybody

| ooking for him (PC RAT. 80).
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3. The record clearly refutes the I ower court's
assertion that sinply having the address for M.
Lestz in the 1982 Vol usia County Sheriff's report
woul d have reasonably led to his discovery in the
fall of 1990.

The trial court also ruled that "foll owm ng up" on M.
Lestz’s address in the Sheriff's reports would have reasonably
led to counsel locating M. Lestz. (PC-R4. 286). However, there
is absolutely nothing in the record to show that collatera
counsel in 1990 could have found M. Lestz if they sinply went to
the DuQuoin, Illinois address listed in the 1982 Sheriff's
reports.? The |ower court engaged in pure, ranpant specul ation
conpl etely unsupported by conpetent substantial evidence in the
record. Based on their search for M. Lestz, collateral counse
decided that it would not be reasonable to go to Illinois. The
address that counsel had for M. Lestz in 1990 was ei ght years
old. Jay N ckerson, M. Swafford's collateral counsel in 1990,
testified at the evidentiary hearing that the ol der an address
is, the harder it is to find soneone. He explained that,

[t]he nore time you are away fromthe
information that you have, the nore likely it
is —the nore likely it is that that
information is going to be stale. You're

al ways | ooking for stuff within a year or two

years. That’'s considered fairly good stuff
to act upon. O der stuff is not that good.

23The circuit court m stakenly believed that the address

listed was an Elkville, Illinois, address, a town of 104 people
in 1990 according to M. lestz' testinony. |In fact, the address
was for DuQuoin, Illinois.
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( PC- RAT. 405).

The fact that M. Lestz was a transient who did not have a
steady job woul d have further conplicated collateral counsel's
search for him (PCR4T. 405). Utimately, the seriously dated
information conbined with M. Lestz' l|ifestyle led collateral
counsel to conclude that wi thout additional information, it would
not be prudent to sinply go to Illinois.

The Court should note that collateral counsel was not
unw I ling to travel out-of-state to conduct prudent
investigation. M. Nickerson, for instance, testified that he

travel ed to Tennessee to track down wi tnesses relevant to M.

Swafford's case. (PC-R4T. 337). |In that case, he was able to
follow up on a lead and find the witnesses. In a situation where
travel was justifiable, counsel undertook the effort. 1In the
case of sinply going to DuQuoin, Illinois, nothing in the record

i ndicates that would have led to M. Lestz.

Further, given the information counsel had, there was no
reason to go to Illinois in the fall of 1990. Collateral counse
didin fact try to use the 1982 address to track dowmn M. Lestz,
but the unrefuted evidence in the record proves that those
efforts were not fruitful. Counsel wanted to find M. Lestz
because he was crucial to establishing M. Swafford' s decision

but based on the dated nature of the informati on and counsel's

94



experience wth investigation, counsel determned it was not
prudent to nerely travel to Illinois in search of M. Lestz.?
That col |l ateral counsel was reasonable in not going to
Il1linois based nerely on an eight-year-old address is confirned
by the information counsel obtained when counsel followed up on
the address through various efforts in Florida. For instance,
Har un Shabazz, a collateral counsel in charge of trying to find
M. Lestz starting in the fall of 1990 (PC-R4T. 418), nade a
phone call to the DuQuoin, Illinois nunber M. Lestz provided in
1982. The person who answered the phone clained to not know M.
Lestz. (PC-R4T. 435). M. Shabazz asked nunerous questions to
make sure that the person was telling the truth. (PCR4T. 435).
Basically, sinply calling the DuQuoi n phone nunber to find M.
Lestz did not pan out. (PC-R4T. 420). Counsel even hired G obal
Tracing Services to track M. Lestz down. The State's own
evi dence recogni zed that this step was first taken in 1990.
A obal specializes in finding persons that are hard to find.

(PC-RAT. 463). After hiring dobal, M. Shabazz provided them

24Counsel ' s deci sion was enlightened by the fact that in the
fall of 1990, M. Swafford was under warrant. Coll ateral counse
had thirty (30) days to obtain public records, review the records
and file a 3.850 notion in the attenpt to stop the execution.
(PC-RAT. 329-330, 337). Counsel's ability to investigate the
case was further hanpered by the summary denial of the 3.850
notion, which made stopping M. Swafford' s execution an i medi ate
priority. (PC-R4T. 345-347, 368). Because of the summary
deni al, counsel was in an appellate node with M. Swafford's case
in the fall of 1990. (PC R4T. 347) At that point, further
i nvestigation had to understandably take a back seat to saving
M. Swafford' s life.
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wth M. Lestz' nane, date of birth, race, social security
nunber, and DuQuoi n phone nunber and address. (PC-R4T. 446).
d obal conducted a national search for M. Lestz, (PCR4T. 450),
but could not find him (PCR4T. 421). Counsel essentially used
a reliable source, Gobal Tracing, to find M. Lestz based upon
all the information available in the Volusia County Sheriff's
reports, but even that source could not find M. Lestz. M.
Lest z' DuQuoin address sinply led no where.? Counsel attenpted
to use the DuQuoin address to find M. Lestz, and though it |ed
no where, counsel's efforts were duly diligent.

4. The record clearly denonstrates that M. Lestz

was a transient making a concerted effort to be

incognito after his release fromprison in
Decenber 1984.

The | ower Court's unsubstantiated conclusion that M. Lestz
was reasonably discoverable if counsel had followed up on the
information in the Sheriff's reports ignores the unrefuted
evidence in the record that M. Lestz nade a concerted effort to

remai n hidden followng his release fromprison in Decenber 1984.

M chael Chavis, a CCR investigator who was assigned to M.
Swafford's case in Cctober 1992, (PC-R4T. At 452), also attenpted
to track M. Lestz down through the 1982 DuQuoi n address, but was
unable to find himthat way. M. Chavis checked out the DuQuoin
address but could not find M. Lestz there. (PC R4T. 455). He
al so provided dobal Services with the DuQuoin address in early
1993, (PC-R4T. 457), but dobal could not find M. Lestz either.
(PC- RAT. 456).
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(PCG-RAT. 79). M. Lestz engaged in nyriad actions to nmake sure
his "tracks were covered pretty good." (PC-R4T. 101).

For instance, M. Lestz did not informthe prison of his
| ocation. (PC-R4T. 79). In addition, he gave a fal se address on
his driver's license so that anyone traci ng himthrough his
license would not find him (PC-R4T. 80, 95). Also, M. Lestz
had no mailing address. (PC-R4T. 92). Further, M. Lestz did
not have a pernmanent address but was instead living as a
transient after his release fromprison. (PCR4AT. 97).

Mor eover, he owed no organi zations any noney, (PC R4T. 100),
making it difficult if not inpossible to track himthrough a
credit search.?® Finally, M. Lestz nade sure to have his
brother act as a co-signer in all of his financial obligations.
(PC-RAT. 101). Essentially, as M. Lestz explained, he
intentionally "had nyself underground. . . Just, you know, nmade
it difficult for sonebody to contact ne." (PC-R4T. 126).

M. Lestz wanted to remai n hidden because he feared being
| ocated by M chael Walsh, who he had inplicated as the real
killer of Brenda Walsh. M. Lestz testified "that Wal sh was
pretty peeved at nme and he had escaped one tinme in Arkansas
already and | just had reason to be concerned with himfinding
me." (PC-R4T. 79-80). M. Swafford's collateral counsel knew

about M. Lestz fromthe Volusia County Sheriff's reports and

2Even the bill collectors could not find M. Lestz. (PC
R4T. 103).
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desperately wanted to find himin order to prove M. Swafford's
entitlement to a newtrial. However, the | ower court, holding
counsel to a standard of perfection, assunmed w thout any
substantive support that nerely possessing the information in the
Sheriff's reports woul d have reasonably led to the discovery of
M. Lestz in the fall of 1990. As expl ained above, the
information in the reports did not | ead counsel anywhere.

Counsel attenpted to put the information to good use but, as is
clear fromthe unrefuted record, it produced no results. Instead
of hol ding counsel to a standard of perfection as the | ower court
did, this Court needs to assess what collateral counsel actually
did to find M. Lestz, determ ne whether that effort was
reasonabl e under the circunstances. As is denonstrated bel ow,
counsel's searched for M. Lestz in a duly diligent manner and
then filed the 3.850 notion denonstrating M. Swafford's
entitlement to a new trial imrediately upon finding M. Lestz.

D. COUNSEL CONDUCTED A DULY DI LI GENT SEARCH.

The threshold questions before this Court are really whether
collateral counsel was duly diligent in tracking down M. Lestz
and then filing a 3.850 for M. Swafford with his claimthat he
was entitled to a newtrial. The circuit court applied the wong
standard viewing the matter with 20-20 hindsi ght and hol di ng

counsel to perfection; instead of exam ning whet her what counsel
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actually did was reasonabl e under the circunstances. The circuit
court should have been anal yzi ng what counsel did.

The issue is not whether counsel could have found M. Lestz
inthe fall of 1990. Rather, the issue for due diligence purposes
i s whet her counsel reasonably conducted a search for M. Lestz
based on the information counsel had in 1990. Due diligence is
not an outconme-determ native test.?” Instead, counsel sinply had
to do that which was reasonabl e under the circunstances to
satisfy due diligence. The clear, unrefuted evidence in the
record establishes that collateral counsel diligently searched
for M. Lestz and pronptly filed a 3.850 after |ocating him

Because he intentionally went underground, finding M. Lestz
in 1990 was like trying to find "a needle in a haystack."

Steinhorst v. State, 695 So.2d 1245, 1252 (Fla. 1997)(Kogan, C. J,

Anstead & Shaw, JJ., dissenting). Counsel knew that M. Lestz
was i nportant w tness even though the State had asserted in court
that he, Wal sh and Levi had been thoroughly investigated and

di scarded as suspects. Counsel nevertheless wanted to find M.
Lestz and talk to himdirectly. (PC-RAT. 418, 426). To find the
W tness who would prove M. Swafford's constitutional clains,

col | ateral counsel pursued nunmerous |egitimte avenues. That

2For instance, collateral counsel N ckerson testified at
the evidentiary hearing that in some cases he worked on, despite
an ongoi ng search for a person, it had still taken five or six
years to track that person down. (PCR4T. 374-375). An ongoing
search woul d certainly satisfy due diligence requirenents even
though it took sone tine to find the w tness.
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col l ateral counsel took over three years to |locate M. Lestz does
not nean that counsel was not duly diligent nor does it obscure
the fact that counsel conducted a nmulti-faceted search; rather
counsel engaged in a search reasonabl e under the circunstances
for a witness desperately attenpting to avoi d detection because
of his justified fear of Janes Walsh. In fact, as expl ai ned

bel ow, but for M. Lestz filing personal bankruptcy in Decenber
1993, (PC-R4T. 80-81), it is quite possible collateral counsel
woul d still be |looking for M. Lestz.

When counsel's steps are examned in greater detail, it is
readi |y apparent that they were diligently and reasonably | ooking
for the witness that would exonerate M. Swafford. First, based
upon the 1982 DuQuoi n address and phone nunber listed for M.
Lestz in the Sheriff's report, counsel nade phone calls to the
nunber in the attenpt to find M. Lestz. That proved unfruitful.
(PC-RAT. 435). O course, counsel did not stop there because
counsel knew that sinply having an ol d address woul d not
necessarily be useful in locating M. Lestz. (PCR4T. 405).

Har un Shabazz, coll ateral counsel who was responsible for
| ocating M. Lestz fromthe fall of 1990, (PC R4T. 416-417),
until October 1992, (PC-RAT. 446), then contacted the state
Departnent of Corrections in Florida and Arkansas, (PC R4T. 434),
and the Federal Bureau of Prisons, (PC-R4T. 428-430), in the
effort to find M. Lestz. He was told that he could not be given
i nformati on about a person once they were rel eased from cust ody.
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(PC-RAT. 419). He also contacted the Marion, Illinois prison
where M. Lestz was at one point incarcerated, but was given the
sanme response. (PC-RAT. 431, 447-48). M. Shabazz then tried to
find M. Lestz through the state Departnent of Mtor Vehicles but
that proved unavailing as well. (PC-R4T. 436). Finally, M.
Shabazz conducted an unsuccessful conputer credit search for M.
Lestz. (PC RAT. 443, 445).

After these efforts proved unsuccessful in finding M.
Lestz, M. Shabazz hired d obal Tracing Services to |ocate M.
Lestz. (PC-RAT. 420). dobal specializes in |ocating people
that are hard to find, (PCR4T. 403-404, 463), and, because of
the cost, is considered a last resort. He received permssion to
do so and gave G obal all the information he had, including M.
Lestz' date of birth, race, social security nunber, 1982 DuQuoin
address and 1982 DuQuoi n phone nunber. (PC R4T. 446).

After conducting a nationw de search for M. Lestz, (PC R4T.
450), M. Shabazz was informed himthat they were unable to
| ocate M. Lestz. (PC-R4AT. 421). However, the inquiry remained
open and active. At that point, M. Shabazz "was at wit's end.
| didn't know — | didn't think that there was anything el se that
we could do." (PC-R4T. 422). Wdrk continued on other areas of
M. Swafford' s case and another 3.850 notion was filed in
Novenmber 1991. (PC-R4T. 422). M. Swafford's case proceeded on
the information that collateral counsel had, but, in terns of
| ocating M. Lestz, M. Shabazz testified that there was no
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action he failed to take to locate M. Lestz. (PC RAT. 449).
And in fact, the State presented no evidence of a specific
failure; it instead only asserted that the failure to |ocate M.
Lestz established that due diligence did not occur.

In Cctober 1992, Mchael Chavis, a CCR investigator, was
assigned to M. Swafford' s case. He al so undertook nunerous
steps to find M. Lestz, ultimately having success in early 1994.
After first plugging the 1982 DuQuoi n address into CCR conputer
dat abases and having no luck in finding M. Lestz, (PC RAT. 455,
469), M. Chavis then contacted the Departnent of Corrections for
Florida and Illinois. (PCR4T. 453). This search did not |ocate
M. Lestz, nor did a search of the Federal Bureau of Prisons, who
i ndi cated that they could not provide information on a person if
he was no |onger incarcerated. (PC R4T. 453-454, 457-458). He
al so contacted the federal prison in Marion, Illiois, but was
gi ven the sane answer as he received fromthe Bureau of Prisons.
(PC-RAT. 469-470). Further, M. Chavis contacted the Departnent
of Motor Vehicles for al nost every state, including Illinois,
(PC-RAT. 472), and asked if they had a person with a driver's
license with the nane M chael Lestz. Every DW told himthey had
no such person in their records. (PC R4T. 473).

In early 1993, M. Chavis once again contact d obal Tracing
Services. After re-providing dobal wth M. Lestz' nanme, date
of birth, social security nunber and 1982 DuQuoin, Illinois
address, (PC-RAT. 456), dobal could still not find M. Lestz.
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(PC-RAT. 456). Finally, after contacting dobal again in the
first part of 1994 with the sane information provided earlier,
(PC-RAT. 458), d obal provided M. Chavis with an address for M.
Lestz. 2 (Tr. 459). M. Chavis then went to talk to M. Lestz
in April 1994, a couple of weeks after receiving the information
fromdobal, (Tr. 461-62), and M. Swafford filed the 3.850 at
i ssue here in June 1994.

Certainly, if a professional service that specializes in
| ocating hard-to-find persons took three separate tries over the
course of three years to find M. Lestz,? then collateral
counsel and M. Swafford should not be charged with a higher
standard of care. The unrefuted evidence in the record is that
@ obal could not find M. Lestz until early 1994; at that point,
coll ateral counsel acted pronptly and swiftly to speak with M.
Lestz and then file a new 3.850 relying upon an affidavit
obtained from M. Lestz.

M. Swafford' s counsel engaged in reasonable efforts to
| ocate and uncover evidence connecting M. Walsh to the Brenda

Rucker killing. Collateral counsel engaged in diligent efforts

28Al t hough d obal woul d not reveal how they found M. Lestz
after tw ce being unsuccessful, it is quite likely that M. Lestz
energed in early 1994 because he filed a bankruptcy petition in
Decenber 1993. (Tr. 80-81). But for that filing, d obal may
never have |ocated M. Lestz and coll ateral counsel would stil
be diligently searching for the man who establishes M.
Swaf ford’ s i nnocence.

2°d obal does not request paynent unless they are successful
in finding the person being sought. (PCR4T. 421).
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to prove M. Swafford' s innocence to the courts in recognition
that with every passing day, an innocent man continues to be
wongfully denied his freedom Counsel desperately wanted to
find M. Lestz because they suspected he had infornation that

could get M. Swafford a newtrial. . Hoffrman v. Haddock, 695

So.2d 682, 685 (Fla. 1997) (wells, J., dissenting)(noting that
"t he purpose of postconviction proceedings can only sensibly be
to renove fromdeath row as soon as possi bl e those i nnates who
are not properly there.").

Interestingly, this Court has found attorneys to be
conpetent at trial who conducted investigations simlar to that

whi ch coll ateral counsel conducted here. See, e.qg., Hardw ck v.

Dugger, 648 So.2d 100 (Fla. 1995); Downs v. State, 453 So.2d 1102

(Fla. 1984). Accord Loren v. State, 601 So.2d 271 (1s* DCA 1992).

Of. Strickland v. Washington, 466 U.S. 668, 690 (1984) (hol ding

that in assessing trial counsel's ineffectiveness, court nust
"apply[] a heavy neasure of deference to counsel's judgnents.");

Squires v. State, 558 So.2d 401, 403 (Fla. 1990) (sane).

E. CONCLUSI ON.

Appl ying the proper standard to the evidence that was
presented, M. Swafford' s collateral counsel exercised due
diligence. The circuit court's contrary ruling was prem sed upon

application of an erroneous standard. The nerits of the claim
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that M. Swafford did not receive a constitutionally adequate

adversarial testing are thus before the Court on the nerits.
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ARGUMENT V

MR, SVWAFFORD S RI GHTS TO DUE PROCESS AND

EQUAL PROTECTI ON WERE VI OLATED BY THE

PARTI CI PATI ON OF THE STATE ATTORNEY' S OFFI CE

HEADED BY JOHN TANNER BECAUSE MR. TANNER WAS

A NECESSARY AND MATERI AL W TNESS TO MR

SWAFFORD' S CLAI MS REGARDI NG MR. HARPER

Bef ore the hearing commenced, M. Swafford filed a Mdtion To
Disqualify the State Attorney's Ofice. This was prem sed upon
the el ection of John Tanner as the State Attorney in the
Novenber, 1996 election. M. Harper had disclosed to the police
in 1983 that he contacted M. Tanner to obtain |egal assistance
in reference to the informati on he cl ai mred he had agai nst M.
Swafford. (Def. Exh 8). M. Tanner had witten M. Harper tw ce
advi si ng hi m about the useful ness of the informati on M. Harper
possessed and offered to represent M. Harper in the matter for
$3, 000. Subsequent to M. Swafford's trial, M. Tanner contacted
Ray Cass, M. Swafford' s trial counsel, and revealed that M.
Har per had been trying to obtain a $5,000 reward for the
i nformati on he had provided against M. Swafford. (Def. Exh 15).
G ven that M. Tanner was a material wtness, M. Swafford sought
the disqualification of the entire State Attorney's Ofice. The
notion was deni ed.
Rule 4-3.7 of the Rules of Professional Conduct addresses

the issue of |awers who becone w t nesses:

(a) Wen a Lawyer May Testify. A |lawer shall not act
as an advocate at a trial in which the lawer is likely
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to be a necessary wi tness on behalf of the client
except where:

(1) the testinony relates to an uncontested issue;

(2) the testinmony will relate solely to a matter
of formality and there is no reason to believe that
substantial evidence will be offered in opposition to
t he testinony;

(3) the testinony relates to the nature and val ue
of the legal services rendered in the case; or,

(4) disqualification would work a substanti al
hardship on the client.

Rule 4-3.7. None of the exceptions to the rule applies here.
The Eleventh Circuit Court of Appeals has explained that "a
prosecutor nust not act as both prosecutor and witness.” United

States v. Hosford, 782 F.2d 936, 938 (11th Cr. 1986). Florida

state courts have al so recogni zed the conflict inherent in a

situation where, as in M. Swafford' s case, a | awer plays the

dual role of prosecutor and witness. In State v. Christopher,
623 So. 2d 1228 (Fla. 3rd DCA 1993), the court expl ained:

We recogni ze that the functions of a witness and a

prosecuting attorney must be kept separate and distinct

and that "the practice of acting as both a prosecutor

and a witness is not to be approved and shoul d be

i ndul ged in only under exceptional circunstances."”
Id. at 1229 (citations omtted).

The circuit court erroneously denied M. Swafford's notion
to disqualify. M. Tanner was clearly a material wtness as the

circuit court recognized.

CONCLUSI ON
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On the basis of the argunents presented herein, M. Swafford
urges that this Honorable Court reverse the circuit court, set
asi de his unconstitutional conviction and death sentence, and
order a new trial.
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