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STATEMENT OF THE CASE AND FACTS

Def endant was charged, in an indictnent filed on June 21,
1984, in the Eleventh Judicial Crcuit of Florida in and for
M am - Dade  County, Fl ori da, case nunber 84- 13010, W th
commtting, on June 4, 1984: (1) the first degree nurder of
CGeorge Napoles, (2) the arnmed sexual battery of Mchelle
Rinmondi, (3) the arnmed robbery of Napoles, (4) the arned
robbery of Rinondi and (5) the arnmed Kkidnapping of R nondi.
(DAAR 1-3)! Trial of this cause commenced on Decenber 3, 1985.
(D.AAR 7) The jury found Defendant guilty as charge of the
murder, the sexual battery and the kidnapping but found
Def endant not gquilty on both of the arned robberies. (D.A R
476- 80)

On Decenber 17 and 19, 1985, a sentencing hearing was held

before the sanme jury. (D.A.R 35-39) After the State and
1 In this brief, the parties will be referred to as they
stood in the |lower court. The synbol “D.AR” will refer to the

record on appeal and transcript of proceedings from Defendant’s
direct appeal, Case No. 68, 296. The synbol *“PCR1.” wll refer
to the record on appeal from Defendant’s first post conviction
notion, Case No. 74,920. The synmbol “PCR2.” will refer to the
record on appeal from the summary denial of the second notion
for post conviction relief, Case No. 87,438. The synbols “PCT2-
2/20/96.” and PCT2-2/21/96.” wll refer to the separately
nunbered transcripts for the hearings held on summary denial of
the second notion for post conviction relief, Case No. 87, 438.
The synbols “PCR3.” and “PCR3-SR.” will refer to the record on
appeal and the supplenental record on appeal in this appeal,
respectively.



Def endant presented evidence, the jury, by a seven to five vote,
returned a recommendation of death for the nurder. (D.A R
3502) The trial court sentenced Defendant, on Decenber 31, 1985,
to death for the nurder, life for the arnmed sexual battery and
arnmed ki dnappi ng. (D.AAR 576-79) The |life sentences were
ordered to be served consecutively to the death sentence but

concurrently wth one another. Id.

Def endant appealed his convictions and sentences to this
Court, raising the follow ng issues:

I .

THE TRIAL COURT ERRED IN FAILING TO GRANT THE
DEFENDANT’ S REPEATED MOTI ONS FOR JUDGVENT OF ACQUI TTAL
AT THE CLOSE OF THE STATE'S CASE AND AFTER THE
PRESENTATION OF ALL THE EVIDENCE WHERE THE EVI DENCE
WAS | NSUFFI CI ENT, AS A MATTER OF LAW TO ESTABLI SH
El THER THE DEFENDANT’ S PREMEDI TATION OR H' S COW SSI ON
OF A FELONY- MURDER REQUI RED TO SUPPORT HI S CONVI CTI ON
FOR FI RST DEGREE MURDER, THEREBY DENYI NG HHM H'S FI FTH
AND FOURTEENTH AMENDMENT RI GHTS TO DUE PROCESS.

1.
THE TRIAL COURT COW TTED REVERSI BLE ERRCR BY |[ITS
FAI LURE TO BE PRESENT AT A VIEW BY THE JURY, THEREBY
DENYI NG THE DEFENDANT HI'S RIGHAT TO AN | MPARTI AL JURY
AND DUE PROCESS OF LAW GUARANTEED BY ARTI CLE 1, 816 OF
THE FLORI DA CONSTI TUTION AND THE SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.

L.

THE TRIAL COURT ERRED |IN RESTRICTI NG THE DEFENDANT' S
DI RECT EXAM NATI ON TESTI MONY, THEREBY DENYING THE
DEFENDANT H'S R GHT TO TESTIFY AND H'S R GAT TO
PRESENT A FULL DEFENSE AND CONFRONT THE W TNESSES
AGAI NST HI S GUARANTEED BY ARTICLE 1, 89 OF THE FLORI DA
CONSTI TUTION AND THE FIFTH, SIXTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.



| V.

THE DEFENDANT’ S ABSENCE DURI NG VARI QUS CRI TI CAL STAGES
CF HS TR AL PROCEEDI NGS, | NCLUDI NG  PRE- TRI AL
CONFERENCES, A CONFERENCE CONDUCTED TO DETERM NE THE
PROPER RESPONSE TO A QUESTI ON BY THE JURY, AND AT THE
JURY VIEW DENIED THE DEFENDANT HS R CGHT TO BE
PRESENT AND H'S RIGHT TO EFFECTIVE ASSI STANCE OF
COUNSEL GUARANTEED BY THE FI FTH, SI XTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AS WELL
AS ARTI CLE 1, 816 OF THE FLORI DA CONSTI TUTI ON.

V.

THE TRIAL COURT ERRED IN PERMTTING THE STATE TO
CRCSS- EXAM NE A DEFENSE W TNESS QOUTSI DE THE SCOPE OF
DI RECT EXAM NATI ON, THEREBY ELI C TI NG HEARSAY
STATEMENTS OF CHN EF PROSECUTI ON W TNESS RI MONDI  WHI CH
WERE ADDUCED SOLELY AND | MPROPERLY TO REHABILITATE
RI MONDI * S DI RECT EXAM NATI ON  TESTI MONY, THEREBY
DENYI NG THE DEFENDANT DUE PROCESS OF LAW AND
COMPULSORY PROCESS GUARANTEED BY THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

V.

THE TRI AL COURT ERRED | N SENTENCI NG THE DEFENDANT TO

DEATH, THEREBY DENYI NG THE DEFENDANT DUE PROCESS OF

LAW AND EQUAL PROTECTION WHI LE |1 MPOSING A CRUEL AND

UNUSUAL PUNI SHVENT UNDER THE FI FTH, SI XTH, EI GHTH AND

FOURTEENTH AVENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON.

A The Trial Court’s Det er m nati on as
Justification for the Inposition of the
Death Penalty that the Capital Felony was
Especially Heinous, Atrocious or Cruel was
Er r oneous Wer e Such an Aggr avati ng
Crcunstance Was Neither Proved Beyond a
Reasonabl e Doubt, Nor Appropriate Under the
G rcunst ances of This Case.

B. The Trial Court Erred in Determning That
the Capital Felony Was Committed Wiile the
Def endant Was Engaged in the Comm ssion of
or the Attenpt to Commt a Sexual Battery.

C. The Trial Court Erred in Rejecting Evidence
That the Capital Felony Was Conmitted While
the Defendant was Under the Influence of
Extreme Mental or Enotional Disturbance and

3



that the Capacity of the Defendant to
Appreciate the Crimnality of H's Conduct or
to Conform his Conduct to the Requirenents
of Law was substantially Inpaired in Light
of Uncontradi cted Expert Testinony Presented
By the Defense.

D. The Trial Court Erred in Inposing the Death
Penalty Were the Evidence Was |Insufficient
as a Mtter of Law to establish the
Defendant’s @uilt of First Degree Murder
beyond a Reasonabl e Doubt .

E. The Deat h Penal ty in Fl ori da IS
Unconsti tuti onal Because it Discrimnates
Based on the Race of the Victim and Because
it D scrimnates Based on the Sex of the
O f ender.

On July 2, 1987, this Court affirmed, finding that the
evidence was sufficient to support the convictions under either
a felony or preneditated nurder theory, that the issues
regarding presence were waived and not prejudicial, that the
trial court had properly excluded evidence regarding Rinondi’s
all eged prostitution, that the cross examnation was proper,
that the aggravators were properly found, that the mtigators
were properly rejected and that death was a proportionate
sent ence. Roberts v. State, 510 So. 2d 885 (Fla. 1987). On
Septenber 3, 1987, rehearing was denied. Id. The United States
Suprene Court denied certiorari review on Mirch 7, 1988.
Roberts v. Florida, 485 U S. 943 (1988).

In affirmng Defendant's convictions and sentences, the

Court outlined the facts of the case as foll ows:



According to the state's key wtness,
Mchelle Rinondi, during the early norning
hours of June 4, 1984, she, the nurder
victim George Napoles, and R nondi's friend
Jamm e Canpbell were parked on the beach off
the Rickenbacker Causeway near Key Biscayne
dri nki ng w ne. Wil e Canpbell slept in the
front passenger seat in Napoles' Omi, the
appel l ant, Roberts, drove up to the Omi,
got out of his car and asked Napoles and
Ri nondi what they were doing and for
i dentification. Believing that Roberts was
an undercover beach patrol officer, Napoles
gave Roberts his driver's Ilicense. Roberts
first frisked Napoles and then frisked
Ri nondi . Wen Roberts touched R nondi on
the breasts and thighs, Napol es becane
suspi ci ous and asked Roberts for hi s
i dentification. Roberts took Napoles to his
car to get his identification. Once at the
car, Roberts reached into the back seat and
pulled out a baseball bat. Roberts then
forcibly brought Napoles back to the QOmi
where he ordered R nondi to face the
interior of the Omi and not to turn around.
Looking over her right arm R nondi saw
Roberts repeatedly hit Napoles in the back

of the head wth the bat. R nondi was
unable to scream Roberts then pushed
Napol es' body towards the beach. Stil

holding the bat, he grabbed R nondi and
pull ed her near the body and told her that
if she did not take her clothes off she "was
going to get it just |like George or worse."

When it appeared that soneone mght be
com ng, Roberts told R nondi to get dressed
and forced her into his car where he

eventual |y raped her. Roberts then left the
beach with Ri nondi. Real i zing that he had
lost his wallet, Roberts returned to the
beach with R nondi, found the wallet and

again left the scene. Roberts raped Ri nondi
a second tine, before taking her to her
sister's boyfriend' s house where she was
staying that weekend. Napol es' body was
di scovered on the beach later that norning.

5



Soon after the body was discovered,
Ri nondi infornmed the police that a black man
wearing a shirt wth the nanme "Rick"” on the
front had killed Napoles and raped her.
After receiving a tip that Roberts was the

"Ri ck" responsi bl e for t he nmur der ,
detectives questioned Roberts concerning the
i nci dent . Ri nmondi identified both Roberts
and his car. Roberts initially denied

havi ng been on Key Biscayne in the past two
mont hs. However, after he was told his palm
print was found on the roof of Napoles'
Omi, Roberts admtted being on the Key
during the early norning hours of June 4 but
mai ntained that he had nerely picked up
Ri nondi hi t chhi ki ng on t he causeway.
According to Roberts, who testified at the
trial, Rnondi told him that she needed a
ri de hone because her friends had passed out
from drinking w ne. Roberts clains that
after Rinondi got into his car she asked him
to return to her friend's car to get her
purse. Wiile R nondi was getting her purse,
Roberts claims to have leaned into the car
to look at her friend on the front seat,
pl acing his hand on the roof. According to
Roberts after retrieving the purse, he then
drove Rinondi hone. Roberts clained he
never saw Napol es and never raped R nondi.

Roberts was indicted for first-degree
mur der , ar ned sexual battery, ar ned
ki dnapping and two counts of arned robbery.
He was found guilty of first-degree mnurder
armed sexual battery and arned ki dnapping
and not guilty of either robbery count. In
connection wth the arnmed sexual battery and
armed ki dnapping convictions, Roberts was
sentenced to concurrent |ife sentences. I n
accordance with the jury's recomendation,
the trial court inposed the death penalty
finding four aggravating circunstances: (1)
the defendant had been previously convicted
of a violent felony, section 921.141(5)(b),
Fl ori da Statutes; (2) at the time of the
comm ssion  of the capital felony the



def endant was under a sent ence of
i nprisonnment, section 921.141(5)(a), Florida
St at ut es; (3) the capital felony was
commntted while the defendant was engaged in
the comm ssion of or the attenpt to commt a

sexual battery, section 921. 141(5) (d),
Florida Statutes; and (4) the capita

felony was especially heinous, atrocious or
cruel section 921. 141(5) (h), Fl ori da
St at ut es. The trial judge found no

mtigating circunstances.
Roberts, 510 So. 2d at 887-88.
After the Governor had signed a death warrant for Defendant,
Def endant filed his first notion for post conviction relief on
Septenber 28, 1989. (PCRL. 1-183) In this notion, Defendant
clainmed, inter alia:

| V.
[ DEFENDANT' S] RIGATS TO PRESENT A DEFENSE AND TO
CONFRONT THE W TNESSES AGAINST H M WERE DEN ED WHEN
THE COURT PROH BITED THE CROSS EXAM NATION OF THE
STATEES KEY WTNESS, M CHELLE RIMONDI, ABOQUT HER
SEXUAL HI STORY AND WHEN THE DEFENDANT WAS FORECLOSED
FROM TESTI FYI NG ABOUT HER SEXUAL HI STORY

V.
[ DEFENDANT] WAS DENI ED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SH ELD LAW TO LIMT
[ DEFENDANT' S] RIGHT TO TESTIFY IN VIOLATION OF THE
FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

* * * %

VII.
[ DEFENDANT' S] RI GHTS UNDER THE CONFRONTATI ON CLAUSE OF
THE SI XTH AMENDVENT WERE DENIED VWHEN HE WAS DEN ED
ACCESS TO THE RAPE TREATMENT COUNSELOR WHO HAD TREATED
M CHELLE RI MONDI

VIIT.



[ DEFENDANT] WAS DENIED HI'S RIGHTS UNDER THE FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT
LI M TED CROSS EXAM NATI ON | NTO CRI MES COW TTED BY THE
STATE' S W TNESSES.

* * * %

THE STATE'S W THHCLDI NC>5(I VIC]: MATERI AL  EXCULPATORY

EVI DENCE VI OLATED [ DEFENDANT’ S] RIGHTS UNDER THE

FI FTH, SI XTH, ElI GATH, AND FOURTEENTH AMENDMENTS.
(PCRL. 62, 69, 76, 82, 125) In his Brady claim Defendant did
not allege what evidence has allegedly been wthheld. ( PCRL.
125- 26) Subsequently, Defendant filed a supplenent to his
notion, alleging what information the State had allegedly
Wi t hhel d. (PCR1. 316-28) Def endant al so provided an appendi x
of docunents culled from the State's files in support of this
claim (PCR1. 184-284) The State responded that clains 1V, V,
VIl and VIIlI were all procedurally barred as clains that could
have been, should have been or were raised on direct appeal.
(PCRL. 339) The State also asserted that the supplenent was

procedurally barred because it was not tinmely filed. (PCR1.

340) The trial court summarily denied the notion on QOctober 25,

1989. (PCRL. 342) At the Huff hearing, the trial court
indicated that claims 1V, V, VII and VIII were procedurally
barred. (PCRL. 396) The trial court stated that it was

accepting the supplenent to claim XIV but denied the claim as

meritless. (PCRL. 452)



Concurrently wth the filing of the first notion for post
conviction relief in the trial court, Defendant also filed a

petition for wit of habeas corpus in this Court. Roberts v.
State, 568 So. 2d 1255 (Fla. 1990). 1In this Petition, Defendant
contended, inter alia:

CLAI M |

[ DEFENDANT' S] RIGATS TO PRESENT A DEFENSE AND TO
CONFRONT THE W TNESSES AGAINST H M WERE DEN ED WHEN
THE COURT PROH BITED THE CROSS EXAM NATION OF THE
STATEES KEY WTNESS, M CHELLE RIMONDI, ABOQUT HER
SEXUAL HI STORY AND WHEN THE DEFENDANT WAS FORECLOSED
FROM TESTI FYI NG ABOQUT HER SEXUAL H STCRY. OLDEN V.
KENTUCKY, 109 S. CT. 480 (1988), ESTABLISHED THAT THI S
COURT ERRED | N [ DEFENDANT' S] DI RECT APPEAL.

CLAIM | |
[ DEFENDANT] WAS DENIED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SH ELD LAW TO LIMT
[ DEFENDANT' S] RIGHT TO TESTIFY IN VIOLATION OF THE
FIFTH, SI XTH, EIGHTH AND FOURTEENTH AMENDMENTS UNDER
BOTH ROCK V. ARKANSAS, 107 S. CT. 2407 (1987); AND
OLDEN V. KENTUCKY, 109 S. CT. (1989), TH S COURT ERRED
| N [ DEFENDANT’ S] DI RECT APPEAL.

* * * %

CLAIM IV
[ DEFENDANT WAS DENIED HIS RIGHTS UNDER THE FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT
LI M TED CRCSS EXAM NATI ON | NTO CRI MES COW TTED BY THE
STATE' S W TNESSES.

Petition for Wit of Habeas Corpus, Roberts v. Dugger, Case No.
74,920 (Fla. 1990). In Clains | and 11, Defendant did not
contend that his appellate counsel was ineffective.

Def endant also appealed the denial of the first notion,



raising, inter alia:

I .
OLDEN V. KENTUCKY IS NEW CASE LAW VWH CH ESTABLI SHES
THAT [ DEFENDANT] WAS DEPRIVED CF HI'S RI GHT TO CONFRONT
W TNESSES AGAI NST H M WHEN THE TRI AL COURT PRCH Bl TED
CRCSS- EXAM NATION OF THE STATE'S WTNESS, M CHELLE
RI MONDI, REGARDI NG HER WORK AS A PROSTI TUTE AND HOW
THAT LED TO THE VICTI M S DEATH.

1,
[ DEFENDANT] WAS DENI ED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SHIELD LAW TO LIMT
[DEFENDANT' S| RIGHT TO TESTIFY IN VIOLATION OF THE
FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMVENTS UNDER
TAYLOR V. ILLINOS, 108 S. CT. 646 (1988); ROCK V.
ARKANSAS, 107 S. CT. 2407 (1988); AND OLDEN V.
KENTUCKY, 109 S. CT. 480 (1989), ALL OF WH CH ARE
DECI S| ONS SUBSEQUENT TO THE SUBM SSION OF THI S CASE ON
DI RECT APPEAL AND ESTABLISH A CHANGE IN LAW IN THAT
TH S COURT ERRONEOUSLY RESOLVED TH' S | SSUE.

L.
THE STATE'S DELI BERATE W THHOLDING OF MATERI AL
EXCULPATORY EVIDENCE VI OLATED [DEFENDANT'S] RIGHTS
UNDER THE FI FTH, SI XTH, ElGATH AND FOURTEENTH
AMENDMENTS.

| V.

PENNSYLVANIA V. Rl TCH E, IS NEW CASE LAW VWH CH
ESTABLI SHES THAT [ DEFENDANT' S] RIGATS UNDER THE
CONFRONTATI ON CLAUSE OF THE SIXTH AMENDMVENT WERE
DENIED VWHEN THE RAPE TREATMENT COUNSELOR, WHO HAD
TREATED M CHELLE RI MONDI AND WAS AN EMPLOYEE OF THE
STATE ATTORNEY' S OFFI CE, | NVOKED PRI VI LEGE AND REFUSED
TO DI SCLOSE VWHETHER |IN HER CONVERSATIONS WTH M.
RI MONDI SHE HAD LEARNED ANY EXCULPATCORY EVI DENCE.

* * * %

VII.
[ DEFENDANT] WAS DENIED HI'S RIGHTS UNDER THE FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT
LI M TED CROSS EXAM NATI ON | NTO CRI MES COW TTED BY THE
STATE' S W TNESSES.
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Initial Brief of Appellant, Roberts v. State, Case No. 74,788
(Fla. 1990).

This Court considered the state habeas petition and the
appeal from the denial of the notion for post conviction relief
t oget her. Roberts v. State, 568 So. 2d 1255 (Fla. 1990). This
Court affirnmed the denial of the notion for post conviction
relief and denied the petition for wit of habeas corpus. Id

Wth regard to the notion for post conviction relief, this
Court found that Issues I, II, IV and VII were procedurally
barred as issues that either were or could have and should have
been raised on direct appeal. Roberts, 568 So. 2d at 1257-58
This Court also noted that neither Odden or Rock was such a
change in law as to avoid the procedural bar. Id. at 1258.
This Court rejected Issue Ill because the claimwas insufficient
plead and the allegedly withheld information was not materi al
ld. at 1260.

Wth regard to the state habeas petition, this Court found
that Cains | and Il were procedurally barred as issues that
coul d have and shoul d have been raised on direct appeal. 1d. at
1260-61. This Court also found that appellate counsel was not
ineffective with regard to Cdaim IV, because the issue had not
been preserved. 1d. at 1261

Def endant then proceeded to federal district court and filed
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a Petition for Wit of Habeas Corpus. Roberts v. Singletary,
794 F. Supp. 1106 (S.D. Fla. 1992). The federal district court
ordered an evidentiary hearing regarding Defendant’s clains of
i neffective assistance of trial counsel and his Brady claim

The federal district court denied the petition. 1d. During
its discussion of the various clainms, the court found that the
testi nony of Ken Lange, Defendant’s trial attorney, was unworthy
of belief.?2 1d. at 1118, 1121. Wth regard to the clains that
evidence of Rnondi's alleged prostitution was inproperly
excluded, the court found that this evidence was not relevant.
ld. at 1113-17. The court denied the Brady claim finding that
“the alleged ‘exculpatory material’ was either immterial, or
already in petitioner’s possession.” ld. at 1122. The court
also rejected a claim that the State had violated Defendant’s
rights when a rape treatnment counselor refused to answer
deposition questions regarding Rinondi’s statenents to her under
t he counsel or/sexual assault victim privilege. ld. at 1122-24.
The court found that this claim was procedurally barred. | d.

In discussing whether Defendant had satisfied the fundanental

2 Lange was suspended from the practice of |law for one
year, inter alia, for his conduct in this case. Florida Bar v.
Lange, 711 So. 2d 518 (Fla. 1998). In the course of discussing

the appropriate discipline for Lange, this Court agreed with the
federal court’s assessnent that Lange’'s testinony was unworthy
of belief. 1d. at 524.
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m scarriage of justice exception to the procedural bar doctrine,
the court noted that:

[ FJurther inpeachnment of R nondi with nore

i nconsi stent statenments would not effect the

outcone of the trial. It cannot be said

that the trial court’s denial of disclosure

probably resulted in the conviction of an

actually innocent man. Here the evidence of

defendant’s guilt is overwhel m ng.

ld. at 1124. The court also denied as neritless related clains
of ineffective assistance of counsel regarding the alleged
failure “to learn of noney paynents to Rinondi by the state” and
the failure “to adequately cross-exam ne certain State w tnesses
about charges pendi ng against them” ld. at 1121. The court
concluded that “the ‘noney paynents’ to Rinondi were nerely per
di em expenses, nornmally paid to state witnesses, while she was
attending a deposition” and that Defendant “was not prejudiced
by any failure of defense counsel to further inpeach the State’'s

witnesses.” |d. at 1122.

Def endant appealed the denial of +the Petition to the
El eventh Circuit, raising nine issues:

1. Wether the application of Florida's Rape
Shield Statute violated the Sixth and Fourteenth
Amendnent s wher e Roberts was precl uded from
cross-examning a State's w tness about her occupation
as a prostitute which gave her a potential notive and
where he was precluded from testifying about her
statenent to him concerning her occupation as a
prostitute.

13



2. Whether the wi thholding of material excul patory
evidence from the defense violated the Fifth, Sixth,
and Fourteenth Anmendnents.

3. Wiether the refusal to disclose during a
deposition the contents of statenents of a State's
witness to an agent of the State violated the Fifth
Si xth, and Fourteenth Anendnents.

4. \Whether the trial court's ruling that Roberts
could not cross-examne several State's w tnesses
about pending charges violated the Sixth and
Fourteent h Anendnents.

5. Whether Roberts was deprived of the effective
assi stance of counsel at the guilt-innocence phase of
his capital trial in violation of the Sixth and
Fourteent h Anendnents.

6. Wiether Roberts was denied the effective
assi stance of appellate counsel when counsel failed to
raise nmeritorious issues on appeal.

7. \Whether Roberts was denied the effective
assi stance of counsel at his capital penalty phase.

8. Whet her Robert s’ sent enci ng jury was
i nadequately instructed regarding the aggravating
ci rcunst ances.

9. Wiether Roberts was deprived of his right to
have the sentencer consider valid mtigating factors.

Roberts v. Singletary, 29 F.3d 1474, 1477 (11th Cr. 1994).
The court affirnmed the denial, agreeing with the district
court’s conclusions and adding no analysis regarding the all eged

Brady violations. |d. at 1477.
Wth regard to the first issue, the circuit court added to

the district court’s analysis that this claim was procedurally
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barred and noted that even if the claim was not barred, it was
W thout nerit. ld. at 1477-79 & 1478 n. 2. In discussing the
fact that Defendant could not avail hinself of the fundanenta
m scarriage of justice exenption to the procedural bar, the
Court noted that Rinondi had undergone a “tenacious cross-
exam nation” and that “further inpeachnent of R nondi wth any
i nconsi stent statenments would not have changed the outcone of
the trial.” ld. at 1478-79. The court also noted that the
evidence of Defendant’s guilt was overwhel m ng, including that
Def endant confessed to Haines, that Defendant changed his
appearance after the crine, that Defendant’s finger and palm
prints were found at the scene, that Defendant had blood in his
car and on his clothes and that Defendant had admtted to owning
a baseball bat the night before the crine. ld. at 1479. As
such, the court concluded that Defendant had not shown he was
actually innocent, such that the fundanental m scarriage of
justice exenption would permt consideration of a procedurally
barred claim

Def endant sought certiorari review of this decision in the
United States Suprene Court, which was denied. Roberts v.
Singletary, 515 U S. 1133 (1995). The Court denied rehearing on
August 11, 1995. Roberts v. Singletary, 515 U. S. 1197 (1995).

Def endant then proceeded to make a public record request for
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access to the State Attorney’'s files, and when the State
Attorney’'s Ofice indicated that he could not find its file,
Defendant filed a civil conplaint for disclosure of public
records. Enmergency Petition for Wit of Common Law and
Attachnents, Ofice of the State Attorney v. Roberts, 669 So. 2d
251 (Fla. 1996). Subsequently, the State |ocated the files, and
Def endant reviewed these files on Septenber 5, 1995. | d. The
State filed a nmotion to dismss this independent civil action,
claimng that the crimnal division that would hear any notion
for post conviction relief should hear any public records
conpl ai nts. | d. Def endant sought to depose enployees of the
State Attorney’'s Ofice, and the State Attorney’s Ofice noved
to quash these subpoenas. | d. The civil court denied the
nmotions to dismss and to quash the subpoenas. 1d.

The State Attorney’'s Ofice then filed a petition for wit
of certiorari in the Third D strict Court of Appeal, which
transferred the matter to this Court. Transfer Order dated
January 29, 1996, Ofice of the State Attorney v. Roberts, 669
So. 2d 251 (Fla. 1996). By that tinme, a second death warrant
had been signed. This Court denied the petition and permtted
the depositions to proceed but ordered that the public records
i ssue be heard before the crimnal division that woul d hear any

motions for post conviction relief. Ofice of the State
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Attorney v. Roberts, 669 So. 2d 251 (Fla. 1996).

After this Court denied the petition, the depositions of the
enpl oyees and forner enployees of the State Attorney’'s Ofice
wer e conduct ed. Anmong the people deposed were Judge Leonard
dick, who had been the |l|ead prosecutor at the tine of
Defendant’ s trial. (PCR2. 294-358) At the beginning of this
deposition, which occurred on February 15, 1996, dick provided

Def endant with a nunber of docunents, including an unsigned copy

of the sentencing order. (PCR2. 332-42) Defendant asked no
guestions about this docunent during the deposition. (PCR2.
294- 311)

When the matter was returned to the crimnal division, the
State noved to transfer the case back to Judge Sol onon. (PCR2.
1-3) On February 20, 1996, Defendant filed a nmotion to
di squal i fy Judge Sol onon. (PCR2. 269-73) This notion was based
on an allegation that Judge Solonon had engaged in an ex parte
comuni cation with the director of the correctional institution
at which Defendant had served his prior Mryland sentence. | d.
No nmention was nade of a need to speak to Judge Solonon
regardi ng the sentencing order. Id.

On February 20, 1996, a hearing, at which Defendant was
represented, was held before the admnistrative judge of the

crimnal division on the notion to transfer. (PCT2-2/ 20/ 96. at

17



1- 17)

second notion for

The

disqualify and granted the notion to transfer

At the beginning of this hearing, Defendant filed his

admnistrative judge refused to hear the notion

at 13)

post conviction relief. (PCT2-2/20/96. at

4)

to

(PCT2-2/ 20/ 96.

In his second notion for post conviction relief, Defendant

assert ed:

CLAI M |

[ DEFENDANT] WAS DENIED AN ADVERSARI AL TESTING WHEN
CRI TI CAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED TO
THE JURY DURI NG THE GUI LT/ | NNOCENCE OR PENALTY PHASES
OF [DEFENDANT'S] TRIAL. AS A RESULT, [DEFENDANT] WAS
DENIED H'S R GHTS UNDER THE FIFTH, SIXTH, ElGHTH AND
FOURTEENTH AVENDMVENTS, AND CONFI DENCE |'S UNDERM NED | N
THE RELIABILITY OF THE JUDGVMENT AND  SENTENCE.
MOREOVER, NEW.Y DI SCOVERED EVI DENCE ESTABLI SHES THAT
AN | NNOCENT [ DEFENDANT] WAS ERRONEOUSLY CONVI CTED.

CLAIM | |
[ DEFENDANT] 1S | NNOCENT OF FI RST DEGREE MURDER AND HE
'S I NNOCENT OF THE DEATH SENTENCE.

CLAIM 11

ACCESS TO THE FILES AND RECORDS PERTAINING TO
[ DEFENDANT' S] CASE I N THE POSSESSI ON OF CERTAIN STATE
AGENCI ES HAVE BEEN W THHELD IN VIOLATION OF THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE FOURTEENTH
AMENDMENT TO THE UN TED STATES CONSTI TUTION, THE
El GATH AMENDMENT, AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.

CLAIM IV
[ DEFENDANT] WAS DENI ED DUE PROCESS OF LAW WHEN HI' S
DEATH SENTENCE WAS | MPCSED ON THE BASI S OF | NFORVATI ON
VWH CH HE HAD NO OPPORTUNI TY TO DENY OR REBUT.

CLAIM V
[ DEFENDANT' S] DEATH SENTENCE | S BASED UPON THE STATE S
KNOW NG AND PRESENTATI ON OF FALSE TESTI MONY FROM A LAW

18



ENFORCEMENT OFFICER IN VICLATION OF H'S FI FTH, SI XTH,
El GHTH AND FOURTEENTH AMENDVENT RI GHTS.

CLAI M VI
[ DEFENDANT' S] SENTENCE OF DEATH IS BASED UPON AN
UNCONSTI TUTI ONALLY OBTAINED PRIOCR CONVICTION  AND
THEREFORE ALSO ON M SI NFORVATI ON OF CONSTI TUTI ONAL
MAGNI TUDE IN VIOLATION OF THE EIGATH AND FOURTEENTH
AVENDMENTS.
(PCR2. 16, 69, 82-83, 86, 90) Caim | was based on allegedly
newly discovered evidence that Rhoda Haines had Ilied at

Defendant’s trial. (PCR2. 16-69) daim Ill pertained, inter
alia, to certain deposition questions of enployees and forner
enpl oyees that had not been answered.

The State responded that Haines’ change of testinony did not
constitute newy discovered evidence, as it was refuted by the
record and did not show that Defendant was innocent. (PCR2.
274-78) The State al so asserted that the remainder of the clains
were procedural ly barred.

On February 21, 1996, Judge Sol onon held a hearing on the
motion to disqualify and the second notion for post conviction
relief. (PCT2-2/21/96. at 1-69) Wth regard to the notion to
disqualify, the State asserted that the notion was untinely, as
it was based on information from 1985. (PCT2-2/21/96. at 7-9)
Def endant contended that the notion was tinely because it was
filed wwthin 10 days of the case being transferred back to Judge

Sol onon. (PCT2-2/21/96. at 9-10) Judge Solonon denied the
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nmotion. (PCT2-2/21/96. at 10)

Wth regard to the notion for post conviction relief,
Def endant asserted that Hai nes’ all eged recantation was
sufficient to nerit an evidentiary hearing. (PCT2-2/21/96. at
11-21) The State responded that the deposition testinony of
Sanmuel Rabin, the former prosecutor whom Haines alleged induced
her allegedly false testinony at the tinme trial, refuted the
claim as Rabin had left the enploynent of the State Attorney’s
Ofice by the tinme Haines alleged that he assisted her with her
own prostitution charges. (PCT2-2/21/96. at 21-24) However, the
State also stated that it had offered to hold a Ilimted
evidentiary hearing on Haines' credibility if that could be
acconplished within the time frame of the death warrant.
(PCT2.-2/21/96. at 21-24)

Def endant responded that he was wunwilling to have an
evidentiary hearing conducted within that tine frane. (PCT2-
2/21/96. at 24-28) He alleged that he could not arrange for
Hai nes’ presence on such short notice and that he would have to
subpoena her and get that subpoena issued in California. | d.
He al so alleged that he needed to do further discovery regarding
public records, as the w tnesses he had deposed regarding his
public records requests from the State Attorney’'s Ofice had

refused to answer sone questions. Id.
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The State responded that it had been willing to assist
Def endant in obtaining Haines' presence but that Defendant had
refused to provide the State with an address for her. (PCT2-
2/21/96. at 28-29) As to the public records issues, the State
contended that Defendant had received all of the State
Attorney’s records. (PCT2-2/21/96. at 29-33)

Def endant al so asked the court to rule on the questions that
had been certified in the public records depositions. (PCT2-
2/21/96. at 52-54) The State responded that the certified
questions did not concern public records and were instead
directed to the thought processes of the prosecutors. (PCT2-
2/21/96. at 55) The State indicated that the court could review
the depositions to nmake that determ nation. (PCT2-2/21/96. at
55-56) The State also contended that any public records issue
should not be the basis for a stay, as Defendant could have
sought these records at any tine since the case becane final
(PCT2-2/21/96. at 59-60) In response, Defendant acknow edged
that he had had access to the State Attorney’'s file in 1989.
(PCT2-2/21/96. at 60) After listening to these argunents, the
court denied the notion for post conviction relief. (PCT2-
2/ 21/ 96. at 64)

Def endant appealed the denial of his nmotion for post

conviction relief to this Court, asserting:
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ARGUMENT |

[ DEFENDANT] WAS DENIED AN ADVERSARI AL TESTING WHEN
CRI TI CAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED TO
THE JURY DURING THE GUILT/I NNOCENCE OR PENALTY PHASE
OF [DEFENDANT'S] TRIAL. AS A RESULT, [DEFENDANT] WAS
DENIED H'S RIGHTS UNDER THE FIFTH, SIXTH, ElGHTH AND
FOURTEENTH AVENDMVENTS, AND CONFI DENCE |'S UNDERM NED | N
THE RELIABILITY OF THE JUDGVMENT AND  SENTENCE.
MOREOVER, NEW.Y DI SCOVERED EVI DENCE ESTABLI SHES THAT
AN | NNOCENT [ DEFENDANT] WAS ERRONEOUSLY CONVI CTED.

ARGUVENT | |
[ DEFENDANT' S] SENTENCE OF DEATH |S BASED UPON AN
UNCONSTI TUTI ONALLY OBTAINED PRIOR CONVICTION  AND
THEREFORE ALSO ON M SI NFORMATI ON  OF CONSTI TUTI ONAL
MAGNI TUDE IN VIOCLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS.

ARGUVENT | 1 |

ACCESS TO THE FILES AND RECORDS PERTAINING TO
[ DEFENDANT' S] CASE IN THE POSSESSI ON OF CERTAIN STATE
AGENCI ES HAVE BEEN W THHELD IN VIOLATION OF THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE FOURTEENTH
AMENDMENT TO THE UNTED STATES CONSTI TUTION, THE
El GATH AMENDMENT, AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.

ARGUVMVENT | V
[ DEFENDANT WAS DENIED A FAIR HEARING BEFORE AN
| MPARTI AL TRI BUNAL BY THE LOWER COURT' S DENI AL OF THE
MOTI ON TO DI SQUALI FY.

ARGUMENT V
[ DEFENDANT' S] DEATH SENTENCE | S BASED UPON THE STATE S
KNOW NG AND [ sic] PRESENTATI ON OF FALSE TESTI MONY FROM
A LAW ENFORCEMENT OFFICER IN VIOLATION OF H' S FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDVMENT RI GHTS.

ARGUMENT VI
[ DEFENDANT] 1S I NNOCENT OF FI RST DEGREE MJURDER AND HE
I S | NNOCENT OF THE DEATH SENTENCE.
This Court found the issue with regard to the disqualification

of Judge Solonon to be without nerit. Roberts v. State, 678 So.
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2d 1232, 1234-35 (Fla. 1996). However, this Court found that
the trial court should have had an evidentiary hearing on the
all eged recantation by Haines and should have considered the
certified deposition questions before denying the public records
claim ld. at 1235-36. This Court ordered the evidentiary
hearing to occur wwthin 60 days of the opinion. Id. at 1236.

On remand, Defendant again filed a notion to disqualify
Judge Sol onon on Cctober 16, 1996. (PCR3. 37-44) This notion
was again based on an alleged ex parte comrunication with the
director of the prison at which Defendant had served his
Maryl and sentence, which had been known since the tine of
Defendant’s trial. | d. In an attenpt to make the request
tinmely, Defendant asserted that Judge Solonon had admtted to
engaging in an ex parte conmunication with a prosecutor who was
not associated with this matter in connection with an unrel ated
case. Def endant also clainmed that Judge Solonon nust have
spoken with unnaned representatives of the State in connection
with the evidentiary hearing in this unrelated matter. | d.
Def endant made no allegations regarding the authorship of the
sentencing order in these proceedings. |Id.

On Cctober 24, 1996, a status hearing on the mandate was
held before Judge Platzer, the judge who had taken over the

division in which Judge Solonmon had sat at the tine he tried
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Def endant . (PCR3. 45-49) At that hearing, the State inforned
Judge Platzer that Judge Sol onon had already been assigned to
hear the second notion for post conviction relief and that he
should be the one hearing this matter. | d. Judge Pl atzer
stated that a hearing date would have to be requested from Judge
Sol onon. (PCR3. 48) No appearance was made on behalf of
Def endant at this hearing. (PCR3. 45-49)

On Novenber 12, 1996, Defendant filed a notion for |eave to
depose Judge Sol onon. (PCR3. 50-108) Defendant clainmed that he
had recently |earned that Judge Sol onon had allowed the State to
draft the sentencing order in an unrelated case and that he
wished to inquire regarding the authorship of the sentencing
order in this mtter. | d. In this notion, Defendant admtted
that the issue had been raised in the unrelated case because of
docunents received in the public records process but did not
point to any such docunents in this matter. Id.

That sanme day, Defendant filed an anended npbtion to
di squal i fy Judge Sol onon. (PCR3. 109-71) This notion was based
on the sanme grounds that were asserted in the OCctober 1996
motion to disqualify. 1d. Again, the notion made no nention of
t he authorship of the sentencing order in this matter. Id.

On Decenber 13, 1996, the State noticed the notion to

disqualify for hearing and set the matter for Decenber 19, 1996
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(PCR3. 172) Defendant requested that the natter be reset until
January 1997. (PCR3. 173-74) On January 8, 1997, the State
filed a witten response to the notion to disqualify, asserting
that it was untinely and legally insufficient. (PCR3. 177-81)

On January 9, 1997, a hearing was held on the notion to
di squalify. (PCR3. 182-213) At the hearing, Defendant asserted
that his notion was tinely because it was filed within 10 days
of the issuance of mandate and was based on information that had
been | earned over the summer. (PCR3. 184-86) Defendant asserted
that the State had to have engaged in an ex parte communication
with the judge in preparation for his testinony in an unrel ated
post conviction hearing. (PCR3. 186-88) Finally, Defendant
asserted that he would |like to depose Judge Sol onon. (PCR3. 188-
89) The State responded that the notion was untinely and that
there was only speculation that any ex parte communication had
occurred in preparation for the hearing in the other case.
(PCR3. 190-93) Wth regard to the desire to depose the judge,
the State asserted that Defendant had not nmade a sufficient
showing to require a deposition, as Defendant had not raised any
i ssue on which the judge’'s testinony was necessary. (PCR3. 193-
95) After listening to argunent, the court denied the notion to
disqualify. (PCR3. 205)

On February 10, 1997, the court tried to have a hearing on
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the certified questions fromthe depositions. (PCR3-SR 550-53)3
However , Def endant asserted under Fl a. R. Jud. Adm n.
2.050(b)(10) that Judge Sol onon was not qualified to hear this
matter as he had not taken the course on handling capital cases.
(PCR3- SR 553-54) Judge Sol onon decided that he was qualified
to hear this mtter. (PCR3-SR 561) However, the court decided
to give Defendant the opportunity to pursue a notion to
disqualify on this grounds. (PCR3-SR  562-71) Defendant then
filed a witten nmotion to disqualify, asserting that Judge
Sol onon was not qualified to hear this matter. (PCR3. 283-86)
That notion was denied. (PCR3. 297)

On April 1, 1997, Defendant filed a nenorandum regardi ng the
i ssuance of a certificate of materiality for Haines. (PCR3- SR
575-77) In this nmeno, Defendant acknow edged that the statute on
certificates of materiality did not apply to post conviction
proceedi ng expressly. | d. The State filed a witten response
indicating that the statute at issue applied only to crimna
proceedi ng and was inapplicable to post conviction proceedings.
(PCR3. 386-87) The court denied this notion. (PCR3-SR 578)

On May 12, 1997, Defendant noved for a certificate of

s The State has filed a notion to supplenent the record
with a transcript of the proceeding that actually occurred on
February 10, 1997, and the additional docunents regarding the
certificate of materiality that were not included in the record,
concurrently with the filing of this brief.

26



materiality to conpel Haines’ attendance at a deposition to
perpetuate her testinony. (PCR3-SR. 578-81) In this notion

Def endant requested that the lower court 1issue an order to
conpel Haines’ presence at a deposition in California and that
the court conpel the county to pay the costs of such a
deposi tion. | d. On May 28, 1997, Defendant again noved for a
certificate of materiality, claimng that it was necessary to
protect Haines from being arrested. (PCR3 405-07) The State
filed another response to this notion. (PCR3-SR 582-86) 1In
this response, the State noted that the lower court had already
ruled that the statute did not authorize the issuance of a
certificate of materiality for a post conviction proceeding,
that Haines had already agreed to appear voluntarily at the
evidentiary hearing, that seeking a certificate of materiality
would only delay the proceedings and that Haines would not be
i mune from prosecution for any crine that she mght commt in
Florida while here to testify. 1d.

At a hearing on July 2, 1997, Defendant again argued for the
certificate but acknowl edged that the court had previously
denied it. (PCR3. 431-34) The State then indicated that the
wi tness had agreed to voluntarily appear at the hearing. (PCRS.
434) Defendant responded that he needed the certificate to

ensure that if the witness did not voluntarily appear, he had a
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met hod of conpelling her appearance. (PCR3. 434) The | ower
court again denied the notion. (PCR3. 435)

At the beginning of the evidentiary hearing, Defendant
indicated that Haines would not be present because the court
woul d not issue a certificate of materiality. (PCR3. 456) Bill
Howel I, one of the prosecutors on the case, responded that he
had spoken to Haines in person and on the tel ephone on nunerous
occasi ons between June 1996 and June 1997, and that Haines had
al ways been cooperative and wlling to appear wthout a
subpoena. (PCR3. 456-58) However, when he spoke to Haines on
the Tuesday before the hearing, Haines stated that she was not
com ng. (PCR3. 458) Wen Howell asked why, Haines indicated
that Defendant had told her that if she cane to Florida, she
woul d be prosecuted for perjury. (PCR3. 458-59)

Def endant’ s counsel acknow edged that she had told Haines
that the State would arrest her if she cane to Florida. ( PCRS3.
459-60) Defendant contended that a subpoena would inmunize
Hai nes from perjury charges and that Defendant needed to have
Hai nes under a subpoena to assure her presence. (PCR3. 459-61)
Defendant also asserted that the State had lied to Haines by
telling her that nothing bad woul d happen to her and telling the
court it would prosecute her for perjury. (PCR3. 460-61)

The State responded that it had no intention of charging
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Haines with perjury based on her trial testinony because it
believed that testinony was truthful and because the statute of
[imtation had already run. (PCR3. 461) WMoreover, the State
asserted that no subpoena would protect Haines if she lied on
the stand during the post conviction hearing. (PCR3. 461-62) As
Def endant’ s counsel had undertaken to advise Haines, whom she
did not represent, against appearing, the State contended that
any failure to produce Haines was attributable to the defense.
(PCR3. 462-63)

Defendant replied that he could not rely upon Haines’
vol untary appearance. (PCR3. 463-64) Mbreover, Def endant
contended that the change in the statute of limtation m ght
apply retroactively and permt the State to charge Haines wth
perjury because of her original trial testinony. (PCR3. 464)
Defendant then indicated that he was not offering Haines’
affidavit as evidence but that it was in the record. ( PCRS.
466) Defendant rested wthout presenting any wtnesses or
evi dence. (PCR3. 486)

Defendant then stated that he was invoking the wtness
sequestration rule and objected to Howell’'s presence, claimng
that he was going to be a witness. (PCR3. 466) Howell| responded
that he was not going to be a wtness. (PCR3. 466) Defendant

stated that Howell would be a wtness to answer certified
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guestions from his public records deposition. (PCR3. 466-67)
The State responded that the questions had nothing to do wth
the nmerits of the post conviction claim and that Howell would
answer the questions that the |ower court had determ ned should
have been answered from the deposition. (PCR3. 467-68)
Def endant stated he would withdraw his objection to Howell’s
presence if the State would guarantee that Howell would not
testify at all. (PCR3. 468-69) The State replied that it did
not intend to call Howell but that it could not prom se that
Howel | would not be called. (PCR3. 469-71) The State also
poi nted out t hat Howel | was necessary to the State’'s
presentation, as he had been involved in the prosecution of
Def endant from the tinme of trial and that Defendant should not
be entitled to disqualify Howell by calling him as a wtness.

(PCR3. 469-72) Defendant insisted that Howell should not be

allowed to testify at all if he was going to represent the
State, and the lower court overruled this objection. (PCR3.
473)

Howell then answered the certified questions from the
deposition that the |lower court had ordered answered. ( PCRS.

474-86) During the course of answering these questions, Howell
indicated that he was unaware of whether records regarding

paynments for wtness expenses still existed but that such
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docunents would have been passed through the attorney for
approval and then transmtted to the finance departnent. (PCR3.
484- 85)

Wen the State tried to call its first wtness, Harvey
Wasserman, Defendant requested a proffer of his testinony.
(PCR3. 486-87) Defendant asserted that if Wssernman testified
about his interaction with Haines, Defendant would seek to cal
Howel | as a wtness. (PCR3. 486-87) Defendant then asserted
that Howell would have to be disqualified. (PCR3. 486-87) The
State responded that Wasserman would be testifying primrily
about a different subject but that he mght testify about his
interaction wth Haines. (PCR3. 487-91) The Ilower court
permtted the matter to proceed. (PCR3. 491)

Wasserman then testified that he checked the National
Crimnal Information Center (NCIC) records, FBlI records and
ot her conputer records to determne if Haines had any arrests in
Broward County or else where. (PCR3. 491-94) Wassernman al so
spoke to officials in Broward County regarding any arrests of
Hai nes. (PCR3. 494) In making these checks, Wsserman also
checked for arrest under any of Haines’ known aliases. ( PCRS.
494) Wasserman al so checked with the clerk of courts for Broward
County and found four charges from that county. (PCR3. 503-04)

From the review of these records, Wassernman determ ned that
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in 1984, Haines has tw outstanding charges for prostitution
from Broward County of the four charges that had been filed
agai nst her. (PCR3. 504-05) The records showed that Haines was
arrested by the Fort Lauderdale on Cctober 26, 1982, for
procuring prostitution. (PCR3. 505) Haines pled guilty to this
charge and was sentenced to credit for time served two days
| ater. (PCR. 506) Haines was again arrested by the Fort
Lauderdale police on Novenmber 5, 1982, for loitering for
prostitution. (PCR3. 507) This charge was not resolved until
Cct ober 12, 1988, at which tine Haines again pled guilty and was
sentenced to 9 days credit for tinme served. (PCR3. 507) Haines
was again arrested by the Fort Lauderdal e Police on Novenber 6,
1982, for resisting arrest wthout violence. (PCR3. 508) This
charges was disposed of at the sanme tinme and in the sane nmanner
as the Novenber 5, 1982 charge. (PCR3. 508-09) Finally, Haines
was arrested by the Fort Lauderdale Police on Novenber 29, 1982,
for procuring prostitution and resisting by fleeing. ( PCR3.
509) At her first appearance the followng day, Haines pled
guilty and was sentenced to credit for tinme served. (PCR3. 509)

Leonard Gick testified that he was presently a circuit
judge and had been an Assistant State Attorney in Mam from
1972 to 1991. (PCR3. 523) During the tinme that he was a

prosecutor, Judge dick prosecuted Defendant wth Howell.
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(PCR3. 524) Judge dick was not woriginally the prosecutor
assigned to this matter but becane the |ead prosecutor when Sam
Rabin left the State Attorney’'s O fice around 1985. (PCR3. 524)

During the course of his work on this case, Judge Gick net
Hai nes, who was a witness at trial and who had been Defendant’s
girlfriend at the tinme of the crine. (PCR3. 524-25) Judge dick
| earned that Haines had outstanding charges against her from
Broward County during a pretrial deposition in this mtter.
(PCR3. 525) After discussing the matter with Howel |, Judge Gick
decided to do nothing about Haines’ outstanding charges. (PCR3.
525-26) Judge dick had never provided any assistance to Hai nes
regardi ng her Broward County charges. (PCR3. 526) By the tine
of Defendant’s trial, Sam Rabin was no |onger in the enploynent
of the State Attorney’s Ofice and had never returned to such
enpl oynent . (PCR3. 526-27) Neither Rabin nor anyone else had
ever solicited Judge dick’'s assistance with regard to the
di sposition of Haines’ charges. (PCR3. 527-28) Judge dick
stated that Haines was not threatened or coerced regarding her
trial testinony and that nothing was promsed to her to obtain
her testinmony. (PCR3. 530-31)

Sam Rabin testified that he was enployed as an Assistant
State Attorney in Mam from 1979 to February 1985, and that he

had been a crimnal defense attorney since that tine. ( PCRS.
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539-40) During his enploynent with the State Attorney’'s Ofice
he was assigned to prosecute Defendant. (PCR3. 540) Rabin first
becane involved in this mtter shortly after the crinme was
coommtted, and he assisted in the investigation of the case.
(PCR3. 540)

During the investigation, Rabin nmet Haines and becane aware
that Haines was Defendant’s girlfriend and a potential wtness
in this matter. (PCR3. 541-52, 547) The police had told Rabin
that they believed that Haines was lying, and as a result, Rabin
met with Haines and took a sworn statenent from her. ( PCRS.
542) At the tinme this statenment was taken, Haines was in
cust ody. (PCR3. 544) Haines never requested Rabin’s assistance
with her Broward County charges, and Rabin never nmde any
attenpt to assist her with these charges. (PCR3. 545-46) After
Rabin left the State Attorney’'s Ofice in February 1985, he
ceased working on this mtter and any other mtters as a
pr osecut or. (PCR3. 547-48) As such, he could not, and did not,
assist Haines wth the disposition of the charges pending
agai nst her. (PCR3. 548)

Rabin stated that he woul d never have requested that Haines
tailor her testinony in any fashion. (PCR3. 552) He al so denied
havi ng ever threatened Hai nes or having nmade any prom ses to her

inreturn for her testinmony. (PCR3. 552-53)
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After Rabin’s testinony, the State rested its case. (PCR3.
573) Defendant then decided to call Howell as a rebuttal
W t ness. (PCR3. 574) Howell testified that he was an Assi stant
State Attorney from 1981 to 1986 and from 1990 to the present.
(PCR3. 575) He was asked by Rabin to act as second chair in this
case after the indictnent was returned and continued to act as
second chair after Rabin left the office. (PCR3. 575-76)

Howel | recalled that Haines had changed her testinony and
had stated Defendant had nade incul patory statenments to her.
(PCR3. 576-77) In the third statenent that Haines gave, she
stated that Defendant had not been honme the night of the crine
and had returned around 5:30 a.m, the next norning. ( PCRS.
577) At that point, she and Defendant went to bed, and when they
awoke, Defendant told Haines that he thought he had killed a man
the night before. (PCR3. 577-78) After Defendant had been in
jail for a period of time, Haines stated that she visited him
and that he told her about neeting a Cuban guy and a girl on the
beach, doing drugs wth them and hitting the guy with a bat.
(PCR3. 578)

Howel | stated that after Rabin had left the State Attorney’s
Ofice, Haines told Judge Gick about Defendant’s having had a
gun, knife and a baseball bat. (PCR3. 579) This statenment was

never made to Rabin. (PCR3. 579) Howell stated that the State

35



first | earned that Haines would testify to Defendant’s
i ncul patory statenments when she was contacted in preparation for
trial. (PCR3. 580)

Howel | stated that Hai nes had noved to Arizona by that tine.
(PCR3. 580) Howell did not recall how the State knew that Hai nes
had noved out of state. (PCR3. 581) However, he stated that the
State was in close contact wwth the witnesses in this case and
that the State was al ways aware of where they were. (PCR3. 581-
82) Howell believed that Haines had returned to Florida to
testify voluntarily at the tinme of Defendant’s trial. ( PCRS.
582)

On cross exam nation, Howell|l stated that he never threatened
or coerced Haines regarding her testinony and never made any
prom ses to her in exchange for her testinony. (PCR3. 583)
Howel | stated that he only learned that Haines allegedly had
outstanding prostitution charges when she nmade a statenent
regarding them at a pretrial deposition around October 1985.
(PCR3. 583) Howell and Judge dick decided not to assist Haines
with these charges and did nothing to assist her. (PCR3. 584)
As far as Howell knew, these charges remai ned outstanding even
after Haines had testified. (PCR3. 584) Howell stated that he
had no know edge of how to nake charges “go away.” (PCR3. 584)

At the end of the hearing, the parties agreed to submt
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proposed orders to the lower court. (PCR3. 585-87) Defendant
acknow edged that all issues wth regard to the certified
questions fromthe public records depositions had been resol ved.
(PCR3. 587-88)

By order dated August 11, 1997, the lower court denied the
motion for post conviction relief. (PCR3. 751-58) The | ower
court found that Defendant had not shown that the evidence was
new y discovered and could not have previously been discovered
through the exercise of due diligence. | d. The | ower court
also determned that the failure to present Haines at the
evidentiary hearing was attributable to the defense. | d. The
| oner court concluded that Haines' affidavit was refuted by the
evi dence that the charges that had been pendi ng against her had
been resolved by her guilty pled three years after the trial in
this matter, that Rabin, Howell and dick had not interceded on
Hai nes’ behalf regarding any charges, that they had not
threatened or coerced Haines’ regarding her testinony and that
they had not mnade any pronmses to Haines to secure her
testi nony. | d. Finally, the lower court found that Haines’
affidavit would not have sufficiently shown a 1likelihood of
acquittal on retrial even if it had been shown to have been

true. | d.

On Septenber 11, 1997, Howell|l appeared at a status hearing
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before Judge Platzer, the judge assigned to the division in
which this matter had been tried, and inforned the court that
the notion had been deni ed. (PCR3. 743-47) No appearance was
made on behalf of Defendant at this hearing, and Judge Pl atzer
took no action on the case. Id.

On Novenber 17, 1997, Defendant filed a notion for rehearing
of the denial of his second notion for post conviction relief.
(PCR3. 761-74) In this notion, Defendant noted that the order
had been signed on August 11, 1997, but had not been filed with
the clerk of the court until OCctober 1, 1997. 1d. Def endant
al so asserted that he had not be served with a copy of the order
and that his counsel had noved offices between the tine of the
evidentiary hearing and the issuance of the order. Id.

In its response to the nmotion for rehearing, the State
i ndi cated that Defendant had |earned of the existence of the
order but refused to take any imediate action to obtain a copy
of this order, waiting 5 days before asking the State to provide
a copy. (PCR3. 778-86) The |lower court denied the notion for
rehearing on January 8, 1998. (PCR3. 787)

Def endant appeal ed the denial of this notion. (PCR3. 790-
91) During the pendency of this appeal, Defendant filed a
Motion to CGet the Facts. (PCR3-SR.  21-26) In this notion

Def endant asserted that he had recently |earned that hearings
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had been held before Judge Platzer at which he was not present.
| d. Def endant asserted that the State nust have engaged in ex
parte contact with Judge Sol onobn because it was aware that the
nmotion for post conviction relief had been denied in Septenber
1997, before the order was filed. 1d. This Court renmanded the
matter to the lower court for a hearing on this issue. ( PCR3-
SR 27)

On remand, Judge Pl atzer was appointed to hear this matter.
(PCR3-SR 35) Defendant noved to disqualify Judge Platzer, and
that notion was granted. (PCR3-SR 36-43, 49)

After a new judge was assigned to this matter, a hearing was
held on the notion to get facts on April 7, 2000. (PCR3-SR 65-
72) At the hearing, Defendant, wthout prior notice, called
Assistant Attorney Ceneral Fariba Koneily as a wtness. ( PCR3-
SR 72) Koneily stated that she received a copy of the order
denying the second notion for post conviction relief in Cctober
1997, and that the docket stanp date fromthe Attorney General’s
O fice corresponded with the date on which a docunent was signed
and not the date on which that docunent was received. (PCR3-SR
73-79)

Koneily also stated that she was not notified of hearings
before Judge Platzer on Septenber 11, 1997, and OCctober 24,

1996, and did not attend said hearings. (PCR3-SR. 78-80)
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However, Koneily explained that she had not entered a appearance
on this matter in the circuit court. | d. On cross, Koneily
stated that she had previously reviewed the circuit file
regarding this matter and had found a notice of hearing for the
Cctober 24, 1996, which had been sent to Geoffrey Fl eck,
Defendant’s prior attorney. (PCR3-SR 81-82)

Defendant then called Assistant State Attorney Joel
Rosenbl att to testify. (PCR3-SR. 88) Rosenblatt testified that
CCR had been representing Defendant for years. (PCR3-SR 88-89)
Rosenbl att stated that he had no involvenent with the notion for
travel expenses. (PCR3-SR 89-91)

Rosenbl att stated that he had a vague recollection of having
appeared before Judge Platzer at times because this case was
assigned to her division and printed on her calendar. (PCR3-SR
95-96) However, Rosenblatt did not consider these appearances to
have been hearings, as the matter was not before Judge Pl atzer
and there was nothing for her to hear. (PCR3-SR.  95-96)
Rosenbl att expl ained that these “hearings” before Judge Pl atzer
were requested by the clerk to assure that the matter did not
get lost in the system (PCR3-SR.  97-98) Rosenblatt did not
notify Defendant, as he believed the clerk would do so. (PCR3-
SR 98)

Rosenbl att stated that he received a copy of the order
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denying the second notion for post conviction relief in the nail
on August 12, 1997. (PCR3-SR  98-99) Rosenblatt |ater |earned
that Koneily had not received a copy of the order but never
spoke to Judge Sol onon about it. (PCR3-SR  100-01) Rosenbl att
stated that he was the one who filed the order with the clerk’s
of fice. (PCR3-SR. 101) He stated that he did so when he
realized on Cctober 1, 1997, that he had received the only copy.
(PCR3-SR.  103-07) When he filed the order, Rosenblatt spoke to
the clerk for Judge Platzer’'s division and rem nded him that
copies need to be miled to the parties. (PCR3-SR  107-08)
Rosenbl at t testified that he never had any ex parte
comuni cation with Judge Sol onon in 1997. (PCR3-SR 109)

Def endant next called Howell, who testified that he did not
have a distinct recall of the manner in which the notion for
travel costs was handled in this mtter. (PCR3-SR  115-18)
However, such notions are generally prepared by his secretary,
signed by him and delivered by Howell’'s secretary to the
judge’s secretary. (PCR3-SR.  117-18) The judge' s secretary
woul d then present the notion to the judge, who would sign the
or der, the judge’'s secretary wuld then inform Howell’s
secretary that the order was signed and Howel|l’s secretary would
pi ck up the order. (PCR3-SR 117-18) Howell stated that he may

have taken the notion to Judge Platzer’s secretary but that he
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did not give the notion to the judge directly. (PCR3-SR 118)

Howel | had no independent recollection of the proceeding
before Judge Platzer from Cctober 1996. (PCR3-SR 119) Howel |
did recall being before Judge Platzer on Septenber 11, 1998, and
stated that he knew Judge Sol onon had denied the second notion
for post conviction relief because he had spoke to Rosenblatt
and been provided with a copy of the order. (PCR3-SR  120-21)
Howel | stated that he would have received notice of this
proceeding either from Rosenblatt or another enployee of the
State Attorney’'s Ofice. (PCR3-SR 122-24)

Howel | denied having ever had any ex parte conmunications
with Judge Solonon about this case. (PCR3-SR. 121) Howel |
stated that he had not witten the sentencing order in this
case. (PCR3-SR 121-22)

Alberto R os, a deputy clerk assigned to Judge Platzer’s
division testified that he was provided with the original order
denying the second nmotion for post conviction relief by
Rosenbl att and nmailed copies of this order to the individuals
indicated in the cc: list on the order. (PCR3-SR 125-28) Rios
was sure he had nmailed a copy to Defendant’s counsel because
Rosenbl att had provided him with an address for CCRC- South on
the back of one of Rosenblatt’s business cards. (PCR3-SR 128-

29, 131-32)
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Def endant then called Judge Solonpbn, who testified that he
had no i ndependent recollection of signing the order denying the
second notion for post conviction relief or how that order was
mailed or filed. (PCR3-SR 135-39) Defendant then sought to
inquire if the State had witten the sentencing order in this
matter. (PCR3-SR 139) The State objected on the grounds that
such inquiry was beyond the scope of the issue before the |ower
court. (PCR3-SR. 139) The lower court originally sustained the
obj ecti on. (PCR3-SR. 141) However, the trial court |later
decided to permt limted questioning in this area. (PCR3- SR
141- 44) Judge Solonon then testified that the State drafted the
sent enci ng order. (PCR3- SR 144) However, Judge Sol onon could
not renmenber which Assistant State Attorney drafted the order
and had no specific recollection of receiving a draft of the
order for his signature. (PCR3-SR 144-46)

In May 2000, Defendant filed a third notion for post
conviction relief, alleging:

CLAI M |

THE SENTENCI NG JUDGE ERRED BY FAI LI NG TO | NDEPENDENTLY

VEEI GH AGGRAVATI NG AND M TI GATI NG Cl RCUMSTANCES AND BY

FAILING TO DI SCLOSE TO [ DEFENDANT] AND/ OR HI S COUNSEL

THE FACT THAT THE STATE PREPARED THE FINDING IN

SUPPORT OF THE DEATH SENTENCE.

CLAIM | |

WHEN JUDGE SCLOVON DEN ED [DEFENDANT' S] MOTIONS TO

DI SQUALI FY AND TO DEPOSE THE JUDGE, [ DEFENDANT] WAS

DEPRI VED OF DUE PROCESS BECAUSE JUDGE SOLOMON WAS A

MATERI AL W TNESS WHO KNEW NMATERI AL | NFORVATI ON THAT HE
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HAD NOT DI SCLOSED BUT WAS ON NOTI CE THAT [ DEFENDANT]

SOUGHT TO DI SCOVER. JUDGE SOLOMON SHOULD NOT HAVE

PRESI DED OVER THE SUBSEQUENT RULE 3.850 PROCEEDI NG | N

1997 AND HI' S RULI NG MUST BE STRUCK AS NULL AND VO D.
(PCR3-SR 153-82) After this Court relinquished jurisdiction to
the lower court, it held an evidentiary hearing on the third
nmotion for post conviction relief on October 20, 2000. ( PCR3-
SR. 401- 05)

At the hearing, Ken Lange, Defendant’s trial attorney,
testified that he did not recall having been aware that he or
the State had been asked to prepare a draft sentencing order.
(PCR3-SR. 405-08) He stated that he was aware of an ex parte
communi cati on between Judge Solonmon and the State. (PCR3- SR
408)

Martin Md ain, Defendant’s  post conviction counsel,
testified that he had reviewed records fromthe State Attorney’s
file in 1989. (PCR3-SR 412-13) MCdain stated he again
received disclosure of the State Attorney’'s file in 1996.
(PCR3-SR  413-14) MCain did not find a draft of the
sentencing order in these records. (PCR3-SR 414)

McClain stated that becane aware in July 1996, that Judge
Sol onon had testified that the State had prepared the sentencing
order in an unrelated case. (PCR3-SR.  415-16) M ain stated
that he took no action on this information because this matter
was pending on rehearing in this Court. (PCR3-SR 416) M ain
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clainmed that once jurisdiction returned to the trial court, he
moved to disqualify Judge Solonon in order to depose him
regarding who wote the sentencing order. (PCR3-SR  416-17)
McClain stated that he later |earned that Judge Sol onon had had
the State prepare a sentencing order in another unrelated case.
(PCR3- SR 418)

On cross, MCain stated that he had received the |ast
public records from the State in 1996 or 1997. (PCR3- SR 420-
21) McCain admtted that he was aware that the attorney in
Ri echmann, the first wunrelated case in which Judge Sol onon
admtted that the State had drafted the sentencing order, had
rai sed the issue because he had found an unsigned draft of the
sentencing order in the State Attorney’'s file. (PCR3-SR 421-
22)

The State then called Richard Schiffrin, who testified that
he was the chief of the legal division at the State Attorney’s
Ofice when this matter was tried. (PCR3-SR 425-27) In that
position, he would have assisted the prosecutors assigned to the
case with pretrial and post trial issues. (PCR3-SR.  427)
Schiffrin stated that he did not prepare the sentencing order
and did not recall having assisted any other prosecutor in
havi ng done so. (PCR3-SR 427-32)

Judge Solonmon testified that he believed that the State
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drafted the sentencing order in this matter. (PCR3- SR 434)
However, he had no recollection of who he asked to do so or how
t hat request was nade. (PCR3-SR 434-35)

Judge dick testified that the only nenber of the State
Attorney’'s Ofice who would have had sufficient know edge of the
case to have prepare the sentencing order would have been
hi nsel f, Howell or Rabin and that he would have been involved in
the drafting if anyone else from the State did it. (PCR3- SR
438- 40) He stated that he did not recall having drafted the
sentencing order, been involved in the drafting of the order or
bei ng asked to draft the order. (PCR3-SR 441) After |ooking at
the order, Judge dick believed that it was too well witten to
be sonet hing he authored. (PCR3-SR 441-42)

Sam Rabin testified that during the tine he was the |ead
prosecutor on this <case, the only other Assistant State
Attorneys who assisted him were John Kastrenakas and Howel .
(PCR3-SR  446-48) After he left the State Attorney’'s Ofice,
Rabin had nothing to do with the case and did not wite the
sent enci ng order. (PCR3- SR 448-49) Fariba Koneily testified
that she had reviewed the records from Defendant’s appeals and
that the only prosecutors on the case were Howell, Rabin,
Schiffrin and Judge Gick. (PCR3-SR 449-52)

Bill Howell testified that he did not prepare the sentencing
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order, that he had no conversations wth Judge Solonon about
preparing the order and that he was not aware of any
conversations between Judge Solonon and any other prosecutor
regarding the drafting of the order. (PCR3-SR 454-57) Joe
Rosenbl att testified that he did not becone involved in this
matter until the first post conviction notion was filed and that
he did not know from the legal division anyone other than
Schiffrin ever having been involved in this mtter. (PCR3- SR
460- 61)

After the hearing, the parties submtted witten argunents.
(PCR3-SR 461-64) In his nmenorandum Defendant asserted that he
had proceeded with diligence because he had sought to depose
Judge Solonmon after learning that the State had prepared the
sentencing order in an unrelated case handled by Judge Sol onon
and that Howell had denied know edge of who wote the sentencing
order during the April 2000 hearing. (PCR3-SR. 217-43) He
asserted that he was entitled to relief based on Judge Sol onon’s
testi nony, which was allegedly unrefuted because Judge Aick did
not recall whether he had witten the sentencing order or not.
| d. Def endant contended that the appropriate relief was the
inposition of a life sentence and the vacation of the rulings

on the second notion for post conviction relief. Id.

In the State's menprandum it asserted that Defendant’s
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claim regarding the authorship of the sentencing order was
untimely because Defendant had received an unsigned copy of the
sentencing order from Judge dick during his public records
deposition in 1996, and had not pursed the claim at that tine.
(PCR3- SR 468-73) The State also contended that Judge Sol onon
was either m staken about the authorship of the order or had
requested soneone w thout know edge of the case to prepare the
order. | d. The State alleged that if the latter was true,
Judge Sol onon had to have directed the preparation of the order.
| d.

The | ower court granted Defendant a new sentenci ng heari ng,
based on Judge Solonon’s testinony that the State had prepared
t he sentencing order. (PCR3-SR 520-28) The lower court denied
the notion to reconsider the rulings regarding the second notion

for post conviction relief. | d. The State cross appeal ed the

granting of sentencing relief. (PCR3-SR 547)
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SUMVARY OF THE ARGUMENT

The lower court did not abuse its discretion in denying the
motion to disqualify, as the notion was wuntinely filed.
Moreover, Defendant did not allege his present basis for
disqualification in his notion in the | ower court.

The lower court did not abuse its discretion in refusing to
grant a certificate of materiality for Haines. Any error in
hol di ng the hearing w thout Haines was invited by Defendant.

There were no inproper ex parte communications wth Judge
Pl at zer. Judge Pl atzer never heard the nerits of any issue in
this matter.

Any issue regarding the disqualification of the prosecutor
is unpreserved. Moreover, the trial court would not have abused
its discretion in denying such a notion, had one been made.

The | ower court properly determ ned that Defendant was not
entitled to relief. The lower court found this claim to be
meritless. The prior clains on which Defendant relies have
repeatedly found to be procedurally barred and neritl ess.

The | ower court inproperly granted the third notion for post
conviction relief. Def endant could have been aware of this

claimearlier through an exercise of due diligence.
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ARGUVENT
THE LONER COURT DI D NOT ABUSE I TS DI SCRETI ON
I N DENYI NG THE MOTI ON TO DI SQUALI FY | TSELF,
VWHERE THE MOTION WAS NOTI' TIMELY FILED AND
DI D NOT ASSERT THE GROUNDS NOW RELI ED UPON.

Defendant first asserts that Judge Solonon abused his
discretion in denying the notion to disqualify him filed on
remand. Def endant contends that Judge Solonon should have
disqualified hinself so that he could be deposed regarding the
drafting of the sentencing order in this matter. However, Judge
Solonon did not abuse his discretion, as the notion was not
tinely filed and did not allege the grounds now presented on
appeal .

Mandate issued from the appeal from the summary denial of
the second notion for post conviction relief on October 4, 1997.
Defendant did not file his motion to disqualify Judge Sol onon
until October 16, 1997. (PCR3. 37-44) This notion asserted,
inter alia, that Defendant had |earned during the sumer of
1997, that Judge Solonon had testified on behalf of the State
during an evidentiary hearing regarding an unrelated matter that
the State had witten the sentencing order in that matter. The
notion al so contended that Judge Sol onon nust have engaged in ex

parte conmunications wth the State in preparing for that

heari ng. | d. In order for a notion to disqualify to be
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considered tinely, it nust be filed within ten days of when the
information on which it is based was learned. Fla. R Jud.
Adm n. 2.160(e); see also WIllacy v. State, 696 So. 2d 693 (Fl a.
1997). Here, Defendant filed the notion nore than 10 days after
the information on which it was based was |earned and nore that
10 days after this Court issued 1its nmandate, returning
jurisdiction to the Iower court. See H P Health Plan of Florida
v. Giffin, 757 So. 2d 1272 (Fla. 4th DCA 2000)(notion to
disqualify nust be filed not sinply served within 10 days); In
re Rogers’ Estate, 205 So. 2d 535 (Fla. 4th DCA 1967)(no
additional tine for mailing when notion nust be filed within
certain nunber of days after appellate court action). As such

the lower court did not abuse its discretion in denying this
not i on.

Mor eover, Defendant asserts that the notion should have been
grant ed because he needed to depose Judge Sol onon regarding the
aut horship of the sentencing order. However, this notion nade
no nention of the need to depose Judge Solonon and no clains
related to the authorship of the sentencing order in this case.
(PCR3. 37-44) At the hearing on this notion, Defendant stated
orally that he would |ike to depose Judge Sol onon. (PCR3. 188-
89) However, Defendant did not indicate what he wshed to

depose Judge Sol onon about. | d. When the State pointed out
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that there was no pending issue on which Judge Solonmon's
testi nony was necessary, Defendant responded that he would Iike
to determne the contents of any discussion that Judge Sol onon
m ght have had with the State in preparation for the hearing in
the other matter. (PCR3. 198-202) As Defendant did not assert
the issue he now contends should have caused Judge Sol onon’s
disqualification as a ground for disqualification below the
| ower court did not abuse its discretion in denying the notion.
See Steinhorst v. State, 636 So. 2d 498, 500 (Fla. 1994) (grounds
for disqualification that were available and not raised are
wai ved); Love v. State, 569 So. 2d 807 (Fla. 1st DCA
1990) (failure to recuse not reversible error, where not asserted
in a notion to disqualify in ower court); see also Fla. R Jud.
Adm n. 2.160(c)(nmotion to disqualify nust be in witing).

Even if Judge Sol onon had inproperly denied the notion to
di squalify, Defendant would still be entitled to no nore relief
than he has already received. The reason Defendant presently
al | eges shoul d have caused Judge Sol onon was the need to depose
hi m regardi ng the authorship of the sentencing order. Defendant
has since been afforded this opportunity and has been granted

sentencing relief.* This Court recently confronted a simlar

4 The State asserts that the granting of relief was
erroneous, as the claim was not tinely asserted through the
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situation in State v. MIls, 26 Fla. L. Wekly $S400 (Fla. Jun.

8 ,2001). There, Defendant showed that the State had prepared
the order that had summarily denied his initial notion for post
conviction after an ex parte comunication with the judge. The
| oner court vacated MIIs sentence but not his conviction,
asserting that the judge should have been disqualified because
of the ex parte communication with the State and shoul d not have
presided over the evidentiary hearing on the notion for post
conviction relief. This Court held that the granting of
sentencing relief nooted any issue regarding the conviction. As
the same situation exists here, the lower court’s order denying

the second notion for post conviction relief should be affirned.

exercise of due diligence. See |Issue VI, infra.
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1. THE LOWER COURT DI D NOT ABUSE | TS DI SCRETI ON

| N DENYI NG A CERTI FI CATE OF MATERI ALI TY FOR
HAI NES, WHERE THERE WAS NO AUTHORITY TO DO
SO AND HAINES ABSENCE WAS ATTRIBUTED TO
DEFENDANT.

Def endant next asserts that the |lower court abused its
discretion in determining that he was not entitled to a
certificate of materiality for Haines. Def endant asserts that
because Haines did not appear to testify at the evidentiary
hearing on his second notion for post conviction relief, he was
deni ed due process. However, the lower court properly denied
the certificate of materiality and any error in the absence of
the witness was invited by Defendant.

Def endant asserts that the lower court should have issued
a certificate of materiality for Haines. However, Florida’s
ability to conpel the attendance of out of state w tnesses are
limted by the reciprocal Ilegislation with other states to
conpel the presence of such witnesses. See People of the State

of New York v. ONeill, 359 US 1 (1959 The reci procal

statute that authorizes the issuance of certificate of
materiality, the Uniform Law to Secure the Attendance of
Wtnesses from Wthin or W t hout a State in Crimnal
Proceedings, is inapplicable to this matter by its own terns.
Section 942.03(1), Fla. Stat. (1995), provides:

If a person in any state, which by its |aws

54



has made provision for commandi ng persons
within its borders to attend and testify in

crim nal prosecuti ons or grand jury
i nvestigations comenced or about to
comence in this state, is a mterial

witness in a prosecution pending in a court
of record in this state, or in a grand jury
investigation which has comenced or is
about to commence, a judge of such court may
issue a certificate under the seal of the
court stating these facts and specifying the
nunber of days the witness wll be required.
Sai d certificate may i ncl ude a
recommendation that the wtness be taken
into imrediate custody and delivered to an
officer of this state to assure his or her
attendance in this state. This certificate
shall be presented to a judge of a court of
record in the county in which the witness is
f ound.

Here, Haines was not a material witness in a prosecution
pending in this State or a grand jury investigation in this
State. | nst ead, Haines’ testinmony was sought for a hearing on
a post conviction notion. As this Court has previously noted
post conviction notions are not steps in a crimnal prosecution;

they are civil in nature. State v. Wite, 470 So. 2d 1377, 1378
(Fla. 1985); State v. Weks, 166 So. 2d 892, 896 (Fla. 1964);
accord Murray v. Garratano, 492 U S. 1, 8 (1989). As such, the
statute by its very terns does not apply in this matter. See
McQueen v. Commonweal th, 721 S.W2d 694, 702 (Ky. 1987)(Uniform
Act did not apply to post conviction proceeding); @Gll wv.

Commonweal th, 702 S.W2d 37, 45 (Ky. 1986). As such, the |ower
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court did not abuse its discretion in refusing to issue the
certificate of materiality.

Def endant does not assert that the |ower court was
authorized by any other law to issue the certificate of
materiality. Instead, he nerely relies on other trial court’s
that have issued such certificates. However, the fact that
another circuit had msapplied a statute that by its own terns
did not apply does not show that the |lower court here abused its
di scretion.

Def endant’ s additional reliance on Provenzano v. State, 750
So. 2d 597 (Fla. 1999), and Jones v. Butterworth, 695 So. 2d 679
(Fla. 1997), is also m splaced. The issuance of a certificate
of materiality for an out of state witness was not at issue in
either of these cases. |In both Provenzano and Jones, this Court
found that the |ower courts had abused their discretion in
refusing to continue hearings until such tinme as a wtness was
avai |l abl e. Provenzano, 751 So. 2d at 598-601; Jones, 695 So
2d at 680-81. Here, no reasonable length of continuance woul d
have changed the fact that the uniform law did not provide for
the issuance of a certificate of materiality. As such, these
cases are inapplicable, and the lower court did not abuse its
di scretion.

Even if the lower court did abuse its discretion in denying
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the certificate of materiality, this claim should still be
rejected as the absence of Haines was invited by Defendant.
“Under the invited-error doctrine, a party my not make or
invite error at trial and then take advantage of the error on
appeal .” Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990).
Here, Haines had indicated that she was willing to attend the
hearing voluntarily. (PCR3. 456-58) Haines only refused to
appear after Defendant’s attorney told her that she would have
been arrested for having commtted perjury if she attended.
(PCR3. 458) However, Haines could not have been arrested for
commtting perjury at the time of trial. The statute of
[imtations for such perjury had expired. Roberts v. State, 678
So. 2d 1232, 1239 (Fla. 1996)(Wlls, J., dissenting). Mor eover,
as this Court has |long recognized, any change in the statute of
[imtations would not have affected Haines. State ex rel.
Manucy v. Wadsworth, 293 So. 2d 345 (Fla. 1974)(changes in a
statute of limtations may not be applied retroactively). As
Hai nes would have voluntarily appeared but for Defendant’s
counsel’s decision to provide erroneous |egal advice to a person
whom counsel did not and could not represent, the |ower court
properly found that Haines’ absence was attributable to
Def endant. As Defendant invited Haines’ absence, he should not

now be heard to conplain of it. The lower court should be
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af firmed.

Def endant’s reliance on Johnson v. Singletary, 647 So. 2d
106 (Fla. 1994), is also msplaced. There, the |ower court
summarily denied Defendant’s notion for post conviction relief,
whi ch included a claimbased on 4 affidavits that another person
had confessed to the crine. In doing so, the lower court
permtted the State to present evidence. 1d. at 111 n.3. Here,
this Court had remanded this matter for an evidentiary hearing.
At said hearing, Defendant relied upon an affidavit from Haines.
As this notion was not summarily denied, the |lower court did not
abuse its discretion in permtting the State to present evidence

to rebut that affidavit. As such, Johnson is inapplicable.
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[ ANY COVMUNI CATI ON W TH JUDGE
PLATZER WAS NOT AN | MPROPER EX
PARTE COVMUNI CATION AS THE MATTER
WAS NOT BEFORE HER

Def endant next contends that the order denying his second
nmotion for post conviction relief should be vacated and that
Judge Platzer should be recused based on alleged ex parte
proceedi ngs before her. Def endant points to three alleged ex
parte comunications with Judge Platzer: (1) Judge Platzer’s
signing of an ex parte order for the cost of travel by Howell
and Wasserman; (2) a proceeding before Judge Platzer on Cctober
24, 1996; and (3) a proceedi ng before Judge Pl atzer on Septenber
11, 1997. However, this issue is neritless.

Judge Sol onon was assigned to hear Defendant’s second notion
for post conviction relief on February 20, 1996, after a hearing
at which Defendant was represented. (PCT2-2/20-96. 1-13) As
such, this matter was not before Judge Platzer. As explained at
the hearing on the notion to get facts, the nmatter appeared on
Judge Platzer’s cal endar because Judge Solonon did not have a
cal endar as a senior judge. As such, the matter was carried on
Judge Platzer’s calendar to ensure that the matter was renoved
from the clerk’s docketing system (PCR3-SR  95-97) Wi | e
Canon 3(B)(7) of the Code of Judicial Conduct prohibits a judge
from having ex parte comrunications with a party regarding a
matter that is or will soon be before him it does not prohibit
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communi cation about a case in which the judge is not involved.
As matter was not before Judge Platzer, she could not have
engaged in any ex parte comunications with the State.

Def endant asserts that the matter was before Judge Pl atzer
because she granted a notion to transfer the case to Judge
Sol onon on Cctober 24, 1996, and granted the State’s notion for
cost of travel. However, this is not true. At the proceeding
on Cctober 24, 1996, the State did not nove to transfer the
matter to Judge Sol onon. The State nerely infornmed Judge
Platzer that the matter had been transferred to Judge Sol onon in
February 1996. (PCR3. 45-49) In fact, Judge Platzer could not
have ruled on a notion to transfer. Pursuant to Fla. R Jud.
Adm n. 2.050 and Admnistrative Order 96-25 of the Eleventh
Judicial Grcuit, only the Chief Judge of the circuit or the
Adm ni strative Judge of the crimnal division could have ruled
on such a notion. As Rosenblatt explained at the hearing on the
motion to get facts, the matter appeared on Judge Platzer’s
cal endar, and renamined there, nerely as a convenience for the
clerk’s office. (PCR3- SR 95-97) As such, the proceeding on
Cct ober 24, 1996, does not show that Judge Platzer had the
proceedi ng before her at that tine. Thus, the proceedi ng does

not denonstrate that the State engaged in an ex parte contact
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with the lower court. The | ower court should be affirned.>

Wth regard to the signing of the notion for travel costs,
this provides no basis to have disqualified anyone or reverse
the lower court. This Court has held that ex parte discussions
regarding purely admnistrative matters do not provide a basis
for recusal. Arbelaez v. State, 775 So. 2d 909, 916 (Fla.
2000); Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992). As
Howel | explained at the notion to get facts, the processing of
this motion did not involve any personal contact with any judge.
(PCR3-SR 115-18) The notion is nmerely delivered to the judge’s
judicial assistant, who presents it to the judge. Mreover, the
nmotion for travel costs did not address the nerits of the case.
(PCR3. 36) Instead, it nerely stated that funds were needed for
Howel | and Wasserman to travel to Los Angles, California and
Phoeni x Arizona to interview witnesses, and detailed the type of
travel expenses that would be incurred. | d. As such, this
would be a nere admnistrative matter, which does not constitute
an inpressible ex parte comunication. Mor eover, Judge Pl atzer

had no part in determning the nerits of any issue in this

matter. Wen the matter was reassigned to her for the hearing
5 The sanme is true of the proceeding on Septenber 11,
1997. Again, nothing was before Judge Platzer. She was nerely

informed of the status of the case because it was being carried
on her cal endar as a convenience for the clerk’s office.
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on the notion to get facts, she recused herself. (PCR3-SR 35-
43, 49) As such, the purely adm nistrative conmunication could
not have affected the determnation of the nerits of any issue

here. The |l ower court should be affirned.
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V. ANY | SSUE REGARDI NG THE DI SQUALI FI CATI ON OF
ASSI STANT STATE ATTORNEY BILL HOANELL IS
UNPRESERVED AND MERI TLESS.

Def endant next asserts that the lower court should have
disqualified Assistant State Attorney Howell from acting as
counsel for the State because he served as a wtness and
all egedly engaged in ex parte communications. However, this
i ssue i s unpreserved and without nerit.

In the lower court, Defendant never noved to disqualify
Howel | . In fact, the only objection raised by Defendant bel ow
to Howell’'s participation was when he invoked the rule at the
begi nning of the evidentiary hearing on the second notion for
post conviction relief. (PCR3. 466) Even at that tine,
Def endant only sought to prevent Howell from testifying and did
not seek his disqualification. (PCR3. 466-73) As Defendant did
not nove to disqualify Howell in the lower court, this issue is
not preserved. Castor v. State, 365 So. 2d 701 (Fla. 1978).

Even if the issue had been preserved, the |ower court would
still have properly refused to disqualify Howell. In order to
disqualify a prosecutor, a defendant nust show that he was
actually prejudiced by the participation of the prosecutor.
Farina v. State, 680 So. 2d 392, 395-96 (Fla. 1996)(show ng of
actual prejudice required to disqualify State Attorney, where

prosecutor commtted msconduct in having case assigned to
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division of particular judge in contravention of adm nistrative
order); Farina v. State, 679 So. 2d 1151, 1157 (Fla
1996) (sane) ; State v. Cl ausel |, 474  So. 2d 1189 (Fla.
1985) (showi ng of actual prejudice required); Nunez v. State, 665
So. 2d 301, 302 (Fla. 4th DCA 1995); State v. Christopher, 623
So. 2d 1228 (Fla. 1993)(sane); Fernandez v. State, 555 So. 2d
437, 438 (Fla. 3d DCA 1990)(sane); Meggs v. MCure, 538 So. 2d

518 (Fla. 1st DCA 1989) (sane). “Actual prejudice is ‘sonething

nmore than the nere appearance of inpropriety.”” Farina, 680 So.
2d at 395. An appellate court reviews a |lower court’s decision
on a notion to disqualify an attorney wunder an abuse of
di scretion standard, and the factual findings underlying the
ruling can only be overturned if they are not supported by
conpetent substantial evidence. See Shultz v. Shultz, 783 So.
2d 329, 330 (Fla. 4th DCA 2001); Stewart v. Bee-Dee Neon &
Signs, Inc., 751 So. 2d 196, 205 (Fla. 1st DCA 2000).

Wth regard to the allegation that Howell should have been
di squalifi ed because he acted both as a wtness and an advocate
for the State, this contention is wthout nerit. In Scott v.
State, 717 So. 2d 908, 910-11 (Fla. 1998), this Court rejected
a simlar claim In Scott, the defendant sought to disqualify

the original trial prosecutor from acting as counsel for the
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State at a post conviction hearing on a Brady claim The
defendant asserted that the prosecutor wuld violate R
Regulating Fla. Bar 4-3.7 by acting as an advocate and being
called as a witness in the post conviction proceedings.

On appeal, this Court rejected the claim that the | ower
court had erred by denying the notion to disqualify. This Court
stated that the purpose underlying the w tness/advocate rul e was
to prevent an attorney from acting as a witness for his own
client because the dual role could prejudice the opposing party
and could create a conflict of interest with the client. Id. at
910. This Court noted that the prejudice to the opposing party
could occur because a jury mght give undue weight to the
attorney’ s testinony or m ght becone confused regardi ng what was
argunent and what was testinony. ld. at 910 n.9. This Court
stated that a conflict mght arise because the attorney’s
testinmony and the client’s testinony were in conflict. ld. at
910 n.10. This Court held that “these concerns [were] not
inplicated in the present case where the state attorney was

called as a wtness for the other side on a Brady claimin a

postconviction evidentiary hearing before a judge.” I1d. at 910
(enphasis in original). This Court added that “[t]o hold
ot herwi se would bar many trial |evel prosecutors -- who may be
the nost qualified advocates for the State -- from representing
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the State in a Brady claim in a subsequent postconviction
evidentiary hearing.” Id. at 910-11

As was true in Scott, Howell was called as a wtness by
Defendant at the evidentiary hearing on the second post
conviction notion. (PCR3. 574) H's testinony at this hearing
concerned allegations that the State had commtted Brady and
Gglio wviolations. (PCR3. 574-584) Defendant again called
Howel | at the remand hearing on “his notion to get facts,” and
again Howell’s testinony concerned alleged inproprieties by the
State. (PCR3. 115-22) The only tinme that Howell was called to
testify for the State was at the evidentiary hearing on the
third nmotion for post conviction relief. (PCR3- SR 454-57)
However, this testinony was substantially the same as the
testinony Defendant elicited fromhimat the evidentiary hearing
on the “motion to get facts.”® (PCR3-SR  121-22) MNoreover,
Howel | was the only prosecutor who had been assigned to the case
at the time of trial who was still enployed by the State
Attorney’'s Ofice at the tine of these hearings. As such, the
trial court would not have abused its discretion in denying a

notion to disqualify Howell under Scott had Defendant nade one.

6 Mor eover, Defendant would be hard pressed to conplain
about Howell’'s actions at that point, as Defendant had already
called his own counsel to testify on his own behalf at that
hearing. (PCR3-SR 412-22)
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This Court should affirm

Wth regard to the claimthat Howell should be disqualified
for allegedly engaging in ex parte communications wth Judge
Pl atzer, as argued in Issue Ill, supra, this claimis neritless.
Mor eover, Defendant has not denonstrated actual prejudice from
Howel | s participation. As such, this issue is neritless.
Farina v. State, 680 So. 2d 392, 395-96 (Fla. 1996)(show ng of
actual prejudice required to disqualify State Attorney, where
prosecutor commtted msconduct in having case assigned to
division of particular judge in contravention of adm nistrative
order); Farina v. State, 679 So. 2d 1151, 1157 (Fla

1996) (sane)
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V. THE LOANER COURT PROPERLY DETERM NED THAT
DEFENDANT WAS NOT ENTI TLED TO RELI EF BECAUSE
OF ANY CUMULATIVE EFFECT OF THIS CLAI M AND
PRI OR CLAI V5.

Def endant next asserts that the | ower court erred in denying
his second notion for post conviction relief because the |ower
court did not <conduct a proper cunulative error analysis.
However, where the alleged errors are either procedurally barred
or without nerit, a defendant is not entitled to relief by
al l eging cunul ative error. Downs v. State, 740 So. 2d 506, 509
n.5 (Fla. 1999). As the lower court properly determ ned that
the new clains were wthout nerit and the prior clains upon
whi ch Defendant relies were also found to be procedurally barred
or without nerit, this claimwas properly denied.

Wi | e Defendant asserts that he is entitled to relief based
upon the cunulative effect of the claim of Haines recantation
with all of the other clains he has previously raised, the |ower
court found the claim of Haines’ recantation was neritless.
This finding was proper. To prove a claim of newy discovered
evi dence, a defendant nust show that the evidence was unknown to
defendant, his counsel or the court at the time of trial, that
it could not have been |earned through the exercise of due

diligence, and that it would probably produce an acquittal on

retrial. Jones v. State, 591 So. 2d 911, 915-16 (Fla. 1991)
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In determ ning whether the evidence would probably produce an
acquittal on retrial, the court nust consider whether the
evidence is credible. See Jones v. State, 709 So. 2d 512, 521-
22 (Fla. 1998); Blanco v. State, 702 So. 2d 1250, 1251 (Fla
1997); Parker v. State, 641 So. 2d 369, 376 (Fla. 1994), cert.
denied, 513 U S. 1131 (1995). A lower court’s findings in this
regard will not be overturned so long as they are supported by
conpetent substantial evidence. Mel endez v. State, 718 So. 2d
746 (Fla. 1998); Blanco, 702 So. 2d at 1252. Moreover, in a
successive notion for post conviction relief, the defendant nust
show that the claim was presented within one year of when the
evi dence could have been discovered through an exercise of due
diligence. MIls v. State, 684 So. 2d 801, 804-05 (Fla.
1996) (Def endant’s second 3.850 nmust show “that the notion was
filed wthin one year of the discovery of evidence upon which
avoi dance of the tine limt was based.”); Bolender v. State, 658
So. 2d 82 (Fla. 1995)(sane).

Here, the |lower court found that Defendant had not proved
that his claimwas presented within one year of when this claim

based on Haines recantation could have been discovered through

an exercise of due diligence. This finding is supported by
conpet ent subst anti al evidence and should be affirned.
Mel endez; Bl anco. Def endant presented no evidence at the
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evidentiary hearing regarding what efforts had been nade to
| ocate Haines before 1996. Def endant did not <call his
investigators or explain why he could not do so. As such, the
| ower court properly found that Defendant had not proved that
the claim was presented wthin one year of when it could have
been di scovered through an exercise of due diligence. As this
claim was properly rejected as neritless, there was no need to
consider its cunulative effect. Downs. Thus, the |ower court
shoul d be affirned.

The trial court also rejected this claim finding that
Haines was not a credible wtness. Again, this finding is
supported by conpetent, substantial evidence and should be

af firned. Mel endez; Bl anco. The | ower court found:

Even if the recantation affidavit is deened to be
newy discovered evidence, the defendant did not
produce the recanting wtness, and, contrary to his
previous allegations and representations, presented no
corroborating or other evidence to establish the
trustworthiness of the newy discovered evidence.
See, Roberts v. State, 678 So. 2d 1232, 1235 (Fla.
1996), citing Johnson v. Singletary, 647 So. 2d 106,
111 (Fla. 1994), Walden v. State, 284 So. 2d 440 (Fl a.

3d DCA, 1973). The State, however, did present
testi nony and evi dence refuting t he recanting
wWtness’'s statenents. In light of the evidence

presented, this Court finds the recanting wtness’s
assertions are not credible.
* * * %

As noted by the Florida Suprene Court, at the
trial of this cause, M. Haines testified that the
def endant had confessed to killing the victim and
that no promses or threats pronpted her tria
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testinmony. M. Haines’ 1996 affidavit states that the

defendant did not confess to her. According to this
affidavit, one of the prosecuting attorneys, M.
Rabi n, pressured Haines for a “better” story,

suggested facts which she adopted as her trial
testinony, and promsed to have Haines’ outstanding
prostitution charges in Broward County “disappear” in
return for such testinony. Roberts v. State, 678 So.
2d at 1235.

State wtness Wassernman, at the evidentiary
heari ng, however, presented testinony and docunentary
evi dence which established that the only charges in
Broward County, pending against M. Haines during the
1984- 1985 period (at the tinme of comm ssi on,
investigation and trial of the defendant’s crines),
were resolved in 1988, three (3) years after
conpletion of the defendant’s trial. Contrary to Ms.
Hai nes’ affidavit, these charges did not *“disappear”;
instead, Haines pled guilty to these charges in 1988
and received a sentence of tinme served. Apart from
said docunentary evidence, the accused prosecutor, M.
Rabi n, also testified that he left the State
Attorney’s Ofice and entered private practice in
February, 1985, approximately 10 nonths prior to the
commencenent of defendant’s trial. M . Rabi n
testified that he did not and <could not have
i nterceded on Haines’ behalf with in Broward County as
to her pending charges. M. Rabin further stated that
he had never asked M. Haines to “tailor” her
testinmony, nor had he ever threatened or prom sed
Hai nes anything in any effort to get her to alter her

st atenents. The remaining prosecutors in this case,
Messrs. dick and Howell, who actually conducted the
trial, likewise testified that when they becane aware

of Haines’ pending charges in Broward County, they
decided to do nothing wth respect to said charges.
As noted by M. Howell, the defense at trial took full
advantage of that decision, by repeatedly informng
the jury that despite pending charges, Haines had been
traveling back and forth to Arizona wthout anyone
informng the Broward officials of her presence in
Fl ori da.

The Court finds the above stated evidence
presented by the State to be credible. Sai d evidence
directly refutes many of the allegation in M. Haines’
current affidavit, and the lack of any corroborating
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evidence presented by the defense at the evidentiary

hearing, this Court finds Ms. Haines's recantation of

her trial testinony to be unreliable and not credible.
(PCR3. 752-55) These findings are anply supported by the
testimony of Wasserman, Howell, dick and Rabin. (PCR3. 491-
573, 575-84) As such, they should be affirned. Mel endez;
Bl anco.

Def endant asserts that these findings are flawed because the
fact that only two pending charges were found allegedly shows
that Haines was telling the truth that Rabin had nmade her
charges “di sappear.” However, Defendant presented no evidence
that these charges ever really existed. Howel | s testinony was
that he first learned of the 11 alleged charges when Haines
claimed that they existed during her deposition. (PCR3. 584)
He stated that he had not taken any action about these charges.
(PCR3. 584) Mor eover, the evidence showed that the State had
checked the crimnal histories of its witnesses at the tine of
trial. (PCR3. 548-52) As the State only learned of these
al l eged charges at Haines’ deposition, this evidence shows that
the charges never did exist and does not enhance Haines’
credibility. As such, the lower court properly denied this
claim and there was no reason to conduct a cunulative error

anal ysis. Downs. The |ower court should be affirned.

Even if the lower court had found nerit to this claim it
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still woul d  not have inproperly determined the alleged
cunul ative effects of his prior clains. These clains had been
found to be procedurally barred and neritless and thus, would
not have contributed to a cunul ative error analysis. Downs.

Def endant first asserts that the Eleventh Crcuit had
previously rejected a Brady claim regarding R nondi because of
Hai nes’ testinony. However, this is not true. The cl aim was
not a Brady claim instead, it concerned the assertion of the
rape counsel or/ sexual assaul t victim privilege regarding
Ri nondi. Roberts v. Singletary, 29 F.3d 1474, 1477-79 (11th G
1994); Roberts v. Singletary, 794 F. Supp. 1106, 1122-24 (S.D.
Fla. 1992). This claim was found to be procedurally barred.
| d. As such, this claim would not have added to a cunul ative
error analysis. Downs.

Def endant next relies upon an allegation that Ri nondi was
a prostitute and had received assistance from the State
regarding pending charges agai nst her . However, this
information was known at the tinme of trial and did not support
a Brady claim Moreover, this fact was excluded under the Rape
Shield Law, and that exclusion has been repeatedly found to be
proper. Roberts, 794 F. Supp. at 1113-17; Roberts v. State, 568

So. 2d 1255 (Fla. 1990); Roberts v. State, 510 So. 2d 885 (Fla.
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1987) . The information regarding the pending charges was
excluded at the time of trial, and this ruling has again been
upheld or found to be procedurally barred. Roberts, 794 F.
Supp. at 1121; Roberts, 568 So. 2d at 1257-58, 1261. As such
these clains would not have supported a cunulative error
anal ysis. Downs.

Def endant next relies upon the fact that R nondi was given
nmoney by the State. However, this claim was rejected as an
i neffectiveness claimby the federal courts because the paynents
were nothing nore than the paynent of per diem expenses for a
W t ness. Roberts, 794 F. Supp. at 1121. As such, this claim
does not support a cunul ative error analysis. Downs.

Def endant also relies upon a statenent by Dr. Rao that she
did not finding Rinondi’s statenment that she was raped to be
credi bl e. However, one witness is not permtted to comment on
the credibility of another. See Feller v. State, 637 So. 2d 911,
915 (Fla. 1994). As such, this statenment would not support a
Br ady claim Wod V. Bar t hol onrew, 516 uU. S 1
(1995) (i nadm ssible facts do not support a Brady claim. As
such, this claim was properly denied as neritless and does not
support a cunul ative error analysis. Downs.

As such, none of the clains that Defendant asserts should

have been <considered in a cunulative error analysis were
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properly considered as such. Downs. Moreover, R nondi’s
eyew tness account and  Hai nes’ st at enent regarding the
confession were not the only evidence against Defendant. \Wile
Def endant had denied being at the scene of the mnurder, his
prints were found there. Bl ood senen and possible vaginal
aspirate were found on the clothes that Defendant had been
wearing on the night of the nmurder. Blood was also found in the
back of Defendant’s car. Def endant was seen in the area of the
crime scene near the tinme of the crinme by other w tnesses. A
knife consistent wwth R nondi’s account was found in Defendant’s
car, and Defendant had told other wtnesses that he owned a
baseball bat (the victim was beaten to death with a baseball
bat) and was willing to use it. Defendant |ied about having not
been on Key Biscayne, the scene of the nurder, for nonths.
Finally, Defendant changed his appearance immediately after the
crine. Under these circunstances, the |lower court properly
determned that Defendant was not entitled to relief. Thi s

Court should affirm
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VI. THE LOANER COURT ERRED IN GRANTI NG RELI EF ON
THE THI RD MOTI ON FOR POST CONVI CTI ON RELI EF
VWHERE THE CLAIM COULD HAVE BEEN ASSERTED
EARLI ER THROUGH AN EXERCI SE OF DUE
DI LI GENCE.

The lower court erred when it granted Defendant’s third
nmotion for post conviction relief. The claim was presented in
a third notion filed approximately 15 years after Defendant’s
conviction and sentence becane final. Wi | e Defendant clained
that the claim was based on facts that could have not been
di scovered earlier through an exercise of due diligence, this is
untrue.

In order to file a claimin a successive notion for post
conviction relief, the claim nust either be based on newy
di scovered evidence or a fundanental change of constitutional
| aw that has been held to apply retroactively. Fla. R Cim P.
3.850(b) & (f). Moreover, where the claim is based on newy
di scovered evidence, it nust be asserted within one year of when
the claim could have been discovered through an exercise of due
di | i gence. MIls v. State, 684 So. 2d 801, 804-05 (Fla.
1996) (Defendant’s second 3.850 nmust show “that the notion was
filed wwthin one year of the discovery of evidence upon which
avoi dance of the tine limt was based.”); Bolender v. State, 658

So. 2d 82 (Fla. 1995)(sane). The defendant nust also not have

been able to have known of the fact through due diligence at the
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time a prior notion for post conviction relief was filed. See
Davis v. State, 742 So. 2d 233, 236 (Fla. 1999). \Were a claim
is based on facts that a defendant could have |earned of earlier
t hrough public records requests, the defendant has not shown
that he could not have |earned of the claimearlier through due
diligence. See Buenoano v. State, 708 So. 2d 941, 952-52 (Fl a.
1998); Zeigler v. State, 632 So. 2d 48 (Fla. 1993)(claim barred
where information could have been discovered through earlier
public records litigation), cert. denied, 513 U S. 830 (1994);
Agan v. State, 560 So. 2d 222 (Fla. 1990)(sane); Denps V.
State, 515 So. 2d 196 (Fla. 1987) (sane).

Here, Defendant did not show such due diligence. Defendant
first sought and was granted access to the State Attorney’'s file
in 1989. However, at that time, Defendant did not seek to
depose the prosecutors involved in his case. When Def endant
agai n sought access to the State Attorney’'s file in 1995, he was
granted | eave to depose the prosecutors in this matter. Duri ng
the deposition of Judge dick, Defendant was provided with an
unsi gned copy of the sentencing order. (PCR2. 332-42) However,
Def endant did not question Judge dick regarding this docunent.
(PCR2. 294-311) After receipt of this docunent, Defendant
filed a second notion for post conviction relief wthout

asserting any claim regarding the authorship of the sentencing
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order. (PCR2. 4-95)

After Defendant |earned that another <capital defendant
sentenced by Judge Solonon had successfully asserted a claim
that Judge Sol onon had had the State wite the sentencing order
in the other defendant’s case, he did not seek to depose the
prosecutors regarding this unsigned copy of the sentencing order
in this mtter. This is true despite the fact that the
depositions of the prosecutors renained open at that tine, as
this Court had ordered the | ower court to consider the certified
gquestions from these depositions. Roberts v. State, 678 So. 2d
1232, 1235-36 (1996). Mor eover, when Defendant noved to
di squal i fy Judge Sol onon, he did not assert that he needed to do
so in order to depose Judge Sol onon regarding the authorship of
the sentencing order in this case. See Issue |, supra.
| nstead, Defendant waited until My 2, 2000, to file his third
nmotion for post conviction relief asserting this claim As
such, Defendant did not show that he could not have been aware
of this <claim well earlier through the exercise of due
di | i gence. See Buenoano, 708 So. 2d at 952-52; Zeigler .
State, 632 So. 2d 48 (Fla. 1993); Agan v. State, 560 So. 2d 222
(Fla. 1990); Denps v. State, 515 So. 2d 196 (Fla. 1987). Thus,
this claim should have been denied, and the lower court’s

granting of this notion should be reversed.
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CONCLUSI ON
For the foregoing reasons, the denial of the second notion
for post conviction relief should be affirmed and the granting
of the third nmotion for post conviction relief should be
reversed
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