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STATEMENT OF TYPE SI ZE AND STYLE
This brief is typed in 12 point Courier New font.
| NTRCDUCTI ON

Appel  ant, JOSEPH JEROME RAM REZ, was the defendant bel ow.
Appel | ee, THE STATE OF FLORI DA, was the prosecution bel ow The
parties will be referred to as they stood in the trial court. The
synmbols “R” and “T.” will refer to the record on appeal and
transcript of proceedings, respectively. The synbol “S.R” wll

refer to the supplenmental record.
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STATEMENT OF THE CASE AND FACTS

On Christmas eve of 1983, Mary Jane Quinn | eft her hone to go
to work as a courier at Federal Express shortly after 11:00 p. m
(T. 1520) She was supposed to take the packages that had
accunul ated at the office that day and drive them to Fort
Lauderdale for shipnent. (T. 1520, 1530-31) The drive from M.
Quinn’s hone to the Federal Express building usual took her 15 to
20 m nutes, and she usual returned honme fromwork around 3: 00 a. m
(T. 1520-21) No one el se was supposed to be at the office at that
time. (T. 1526-27, 1545) The Federal Express office had no security
personnel but a security patrol passed the building every 15 to 20
m nutes. (T. 1527, 1545, 1566-67)

Around 7:00 a.m Christms norning, M. Quinn awke, realized
his wife was not hone and | ocate her, to no avail. (T. 1520, 1521-
22) M. Qinn then called Mary Maguire, one of his wfe's
coworkers, to contact Dolan, who was unaware of M. Qinn's
| ocation. (T. 1521-22, 1529-30, 1534-36, 1854-55) Maguire, however,
agreed to go to the Federal Express office to check for M. Quinn.
(T. 1523, 1536) When Maguire arrived at the Federal Express office,
the gate to the parking I ot was |ocked, and Ms. Quinn was parked
next to the building. (T. 1536) Mguire unlock the gate and
approached Ms. Quinn's car. (T. 1536-37) As she did so, Maguire
noticed that the overhead door to the truck parking was ajar, and
Ms. Quinn’s radio was lying next toit. (T. 1537) Maguire entered
t he buil di ng through the warehouse and noti ced an open door on one
of the truck. (T. 1537-38) Maguire started calling for Ms. Quinn
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and wal ki ng through the building. (T. 1537-40)

When she reached the hallway between the warehouse area and
the front offices, Maguire noticed blood on the wall. (T. 1540)
Magui re pani cked and ran to call the police at a nearby froma nore
popul ated area. (T. 1540-41) The police told Maguire to return to
the Federal Express office, which she did. (T. 1541) Sgt. George
Johnson, the security patrol officer, responded to the Federal
Express office. (T. 1565-68) Maguire nmet Sgt. Johnson and anot her
officer in front of the office and gave the other officer her keys.
(T. 1541-42 However, before that officer give Sgt. Johnson the key,
he entered the building through the unl ocked front door. (T. 1542,
1569-70) Maguire was shocked, as the front door is kept | ocked
excepted during business hours. (T. 1542-43)

Sgt. Johnson wal ked passed the front counter and saw Ms.
Quinn’s body in the hallway. (T. 1569-70) He then | eft the buil ding
and waited for fire rescue to arrive. (T. 1570) Wen fire rescue
did so, he acconpani ed the paranedi c back to the body. (T. 1570)
The paranedic wal ked up to the body and realized Ms. Quinn was
dead. (T. 1570) They then left the building w thout touching the
body, and Sgt. Johnson then secured the crime scene. (T. 1570)
Subsequently, a bloody fingerprint, which was later identified as
Def endant’ s, was found on a doorjanb near the body. (T. 1621, 2410)
As a result, Defendant was chargedby indictnment, with commtting,
first degree preneditated or felony nurder, arnmed robbery, and
armed burglary. (R 1-4)

Prior tothe instant trial, the State noved the trial court to
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determ ne the adm ssibility of a knife mark identification. (R 82-
85) The trial court held an evidentiary hearing on this notion.

At the hearing, Robert Hart testified that he has been a
crimnalist, specializing in firearmand tool mark identification
since 1971. (R 104) He has extensive training and education in
firearmand tool mark identification and is a distingui shed nenber
of the Association of Firearmand Tool Mark Exam ners. (R 105-06)
To becone a distinguished nenber, a person has to be a full tinme
exam ner and have nmade contributions to the field. (R 108) He had
previously testified as an expert in the field of tool mark
identification between 25 and 50 tinmes, as an expert in both fields
over 500 tinmes. (R 106) He has also published papers, given
| ectures and taught firearmand tool mark identification. (R 108-
10)

In 1983, Hart co-authored an article on tool mark
identification of knives that had nmade stab wounds in cartil age.
(R 111-12) This article concerned Hart’'s work in identifying knife
marks in a prior nmurder case. (R 112-14) In addition to being
publ i shed, the paper was presented to the Anmerican Acadeny of
Forensic Science and the Association of Firearm and Tool Mark
Exam ners. (R 113) Hart was unaware of any literature disputing
the nmethods he used in knife mark identification in cartilage or
the reliability of his identification. (R 118-19)

Prior to the case reported in the article, Hart had exam ned
t ool marks made by kni ves i n substances ot her than human cartil age.

(R 117) He had al so aware of cases and papers fromother tool mark
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exam ners who had studi ed knife marks in human tissue. (R 117-18)
Since the article, Hart has examned tool marks made in human
cartilage in 12 to 15 cases. (R 120) However, none of the other
cases have ever gone to trial. (R 120-21) Because Hart had never
testified about knife mark identification during the trial of
anot her case, Defendant objected to qualifying himas an expert in
the field, and the trial court overrul ed the objection. (R 123-24)

Hart explained that there are three types of tool mark
identification: fracture patterns, static inpressions and stri ated
tool marks. (R 106-07) Striated tool marks are mcroscopic |lines
created when a tool that has a pinpoint defect in passed through a
softer material. (R 115-17) The patterns created on a bullet from
traveling through a gun barrel are a formof striated tool mark.
(R 107, 117) As such, there is considerable overlap between
firearns identification and tool mark identification. (R 107)

Nei t her the type of tool that nakes the mark or the nedia in
which the mark is nmade affects the analysis. (R 124-25) Hart
stated that human cartilage is closest to dipak, a gelatinous
material he used in his tests, and rubber and plastic. (R 115,
124- 26)

He expl ained that using human cartilage to nake test marks is
not desirable because surface details are nore easily seen in
opaque materials. (R 129) Because of the difficulty in |ooking at
cartilage, which is translucent, through a m croscope, casts are
made of the cartilage. (R 135) To conpare these castings to a

suspect knife, the knife is stabbed into dipak. (R 137) The di pak
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standards are then casted with the sanme material used to nake casts
of the cartilage. (R 137) The two castings are then conpared under
a mcroscope. (R 137) This process may cause the |oss of sone
detail in the mark but will not cause a false identification. (R
135)

Further, in making the dipak standards for conparison, the
exam ner attenpts to duplicate the angle of the knife wound, based
on information fromthe nedi cal examner. (R 137-38) A difference
of up to 20 to 30 degrees in the angle would not prevent
identification because the relationship between the striations
woul d remain the sane. (R 138) The standard maki ng process and t he
casting process is simlar to the process of test firing bullets
for ballistic examnation. (R 138-39)

Addi tional knives are not tested to see if they would match
the striations because the striations made by a particular knife
are unique. (R 140-41) Again, this is simlar to ballistics
anal ysis, where each gun is unique. (R 141) Hart based his
testinmony that each knife 1is wunique on studies done on
consecutively manufactured knives. (R 141-46) Hart recognized a
nunber of articles on tool mark identification as authoritative in
the field. (R 146-56)

On cross exam nation, Hart explained that the process of tool
mark identification was qualitative, not quantitative. (R 157) If
particul ar striations had nultiple contours, fewer striations would
be required to make an identification. (R 157) In meking an

identification, the depth, |length and shape of the striations and
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their relationship to one another are considered. (R 165) The
reliability of the identification is check by have nultiple
exam ners anal yze the pattern. (R 162-65)

Hart explained that lighting can affect the identification
process, so both sanples are light the sanme way. (R 161, 166)
However, difference in light would prevent an identification and
not create a false identification. (R 166-67)

Hart expl ai ned that cartilage can deteriorate if not properly
preserved and shrink if dried. (R 176-80) However, if the
shrinkage is uniform it would still be possible to conduct an
identification because the striations would nerely be conpressed.
(R 176-79) Further, the cartilage can be rehydrated. (R 176-79)
However, Hart saw no evi dence of deterioration in the cartilage in
this case. (R 171) Deterioration would prevent an identification
but not lead to a false identification. (R 189-90)

Hart stated that he did not know how many sim |l ar knives had
been manufacture or the exact process used to manufacture the knife
in question. (R 181-84) However, Hart explained that these facts
were irrelevant because no two knives would produce exactly the
sane tool marks. (R 184-85)

Monty Lutz testified that he attended a two year course in
firearms and tool mark identification given by the United States
Arny. (R 209-11) He then becanme section chief for the Arny’'s
Crimnal Investigations Laboratory. (R 211) For nore than twenty
years, he has been a firearm and tool mark exam ner in Wsconsin.

(R 209) He has been a nmenber of the Association of Firearm and

6



Tool Mark Exam ners since 1970. (R 213)

Lutz agreed with Hart that the fields of firearmand tool mark
identification overlap. (R 214-15) He al so concurred that the type
of tool used and the type of nedia in which the mark i s made do not
affect the scientific principles used in tool mark identification.
(R 215-16)

On voir dire, Lutz admtted that he had never personally
exam ned kni fe marks made in human cartilage. (R 216-17) However,
he stated that the process of making and exam ning tool marks are
the sane as the process of maki ng and exam ni ng ballistic evidence.
(R 217-19) He also testified that he had exam ned knife marks in
ot her substances. (R 222-23)

Lutz testified that the application of knife mark analysis to
knife marks in human cartilage was general accepted in the
scientific community. (R 225-26) He keeps current with the state
of tool mark science and is unaware of any dispute regarding the
application of the principles to this nedia. (R 226)

Lutz also stated that casting of marks is accepted in the
comunity. (R 227) He stated that casting are used when exam ni ng
the cut surface would require danaging the evidence or the cut
surface is translucent. (R 227-28) Lutz also agreed with Hart that
the casting process mght cause sone |ose of detail that would
prevent an identification but would not cause a m sidentification.
(R 228-29) Lutz again agreed wth Hart that the illum nation and
angle of viewing mght prevent an identification but would not

cause a false positive result. (R 242-47)
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Lutz al so agreed with Hart that no m ni numnunber of points of
simlarity are required for an identification. (R 234-36) Lutz
pointed out that this was true of ballistic testing also. (R 238,
249-50)

Lutz did not know how many knives had been manufactured. (R
219-20, 241-42) However, he agreed with Hart that this was
irrel evant because each knife creates a unique mark. (R 220-21)

Lonny Ray Harden testified that he had been a firearmand t ool
mar k exam ner for 30 years. (R 263-64) He al so graduated fromthe
Arnmy firearmand tool mark identification school. (R 263) He had
four coll ege degrees and had taken courses at the FBlI acadeny. (R
263) He had been the chief of firearmand tool mark identification
for the Arny. (R 263) He had testified as an expert in firearns
and tool mark identification over a thousand tinmes in the courts of
this country and Great Britain. (R 263, 267) He had also testified
j ust about tool marks about 300 tines. (R 267) He had testified in
5 cases involving tool marks in human cartilage. (R 267-68)

Harden testified that weach individual knife 1is unique
regardl ess of the process used to manufacture the knife. (R 269-
74) Harden agreed with the other experts that the type of tool that
made the mark and the type of nedia receiving the mark does not
affect the process of tool mark identification. (R 275-76) He
agreed that casting of tool marks i s general accepted in the field,
as was the nmethod of casing used here. (R 276-79)

In the approximately 40 cases in which Harden had exam ned

tool marks in human tissue, the tissue had al ways been preserved in
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formalin, the material used here. (R 280-84) In sone of the cases,
Harden had been present at the autopsy when the sanples were
coll ected, and he had never seen any degradation in the sanples
preserved in this manner. (R 283-84)

Harden agreed with the other experts that quantification of
striations was not required to determne a match. (R 287) He al so
agreed that such identification were general accepted in the field.
(R 287) In 1989, he examned the evidence in this case and
concurred in Hart’s opinion that the knife was the nmurder weapon.
(R 288-90)

Harden agreed with the other experts that a large error in
the angle of the test marks would prevent an identification but
would not create a msidentification. (R 292) Any error in
lighting the sanpl e woul d prevent an identification but not create
a msidentification. (R 293) He al so concurred that once a mark i s
matched to a tool, there is no need to test other tools. (R 293)

Har den keeps current with the state of the science. (R 293)
There is no authority that suggests that other knives should be
tested or that other protocols should be used in making an
identification. (R 293-94)

Harden stated that examners are subject to proficiency
testing. (R 317-19) During this testing, blind sanples are sent to
the examner, and the results are verified by independent
| aboratories. (R 317-19)

WIlliamConrad testified that he has been a firearns and t ool

mark exam ner since at least 1982. (R 335) He too attended the
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Army’s firearmand tool mark identification school. (R 336) He is
a di stingui shed nenber of the Associ ation of Firearns and Tool Mark
Exam ners. (R 337) He has previously testified as an expert in
firearms and tool mark identification approximtely 350 tinmes and
in tool mark identification 3 to 4 tinmes. (R 338) He had
previously testified to the identification of a knife mark made in
human tissue in a capital murder trial. (R 339)

He has found tool marks in human tissue before but was unabl e
to conduct conpari sons because the tool was not |located. (R 339-
40) In his experience, human tissue was capable of retaining
sufficient striations to permt an identification. (R 340-41) In
sonme cases, Conrad exam ned the tissue directly for tool marks and
in others he cast the marks. (R 341) He testified that casting is
general accepted for this type of analysis. (R 341)

Conrad agreed with the other experts that the nedia receiving
the mark and the type of tool used to make the mark do not affect
the tool mark analysis. (R 344-45) He also concurred that the
manuf acturi ng process under which a tool is made does not affect
the analysis. (R 346-47) He also agreed that any error in the
angle of the test marks would prevent an identification but would
not create a false positive. (R 355) The sane was true of any
errors in lighting. (R 356)

Conrad had personally tested consecutively manufactured
knives. (R 347) He determ ned that each knife made a uni que t ool
mark. (R 347) In the case in which Conrad testified regarding the

knife mark in human tissue, he was given two knives to conpare to
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the tool mark. (R 350-51) He was able to exclude one knife and
identify the other. (R 351)

No specific nunber of matching striations is required to
determne a match, as is generally accepted in the field. (R 353-
54) Instead, the identification is reviewed by a second exam ner.
(R 352) This sane practice is followed in ballistic testing, as
ballistics is nerely an application of tool mark identification.
(R 354)

John Cayton testified that he had been a firearmand tool mark
exam ner for 28 years. (R 378) Cayton handled 3 or 4 cases
involving knife marks in human tissue a year. (R 383) He had
testified in one case involving a tool mark in human tissue. (R
385-86) He had testified 500 tinmes as an expert in firearns and
tool mark identification. (R 386) He had witten an article, which
was published in a professional journal, regarding a case in which
he had identified a tool mark in human tissue. (R 387-88) He had
gi ven nunerous | ectures regarding knife mark analysis. (R 403) He
is also a distinguished Iife nmenber of the Association of Firearm
and Tool Mark Exam ners. (R 396)

Cayton confirmed that the type of tool making a mark and the
type of nedia receiving the mark do not affect the analysis. (R
383-85, 400) He also agreed that ballistics was nerely an
application of tool mark analysis. (R 386-87) He had exam ned
several thousand tool marks and had found each one to be unique.
(R 385) He was famliar with the literature in the field, and it

did not dispute the fact that each tool creates a unique mark. (R
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403) He al so confirned that the use of casts is general accepted in
the field. (R 400-02) He explained that casts are used with human
tissue to prevent deterioration. (R 401-02)

He al so confirnmed that the nunber of striations is not what
controls the determnation that a tool mark matches. (R 411-19)
Instead, the identification is depended on the pattern of the
striations. (R 411-19) To insure that the identification is
properly made, the results are confirnmed by a second exam ner. (R
417) Additionally, the examners are subjected to proficiency
testing, during which blind sanples are sent from an independent
| aboratory and tested. (R 419-20)

Ri chard Suberon, a forensic odontol ogist, testified that he
preserves and exam nes bite marks. (R 903-08) In his work, he uses
the casting material used in this case, as he does in his private
dental practice. (R 908-09) He uses this material because it is
extrenely stable and nmakes accurate casts. (R 909)

Suberon was also trained in the <characteristics and
preservation of cartilage. (R 916) He has assisted in autopsies in
which cartilage was renoved. (R 915-16) The nethod used to
preserve the cartilage in this case results in very little change
in the cartilage. (R 917)

Def endant presented the testinony of Dale Nute. (R 944) Nute
had received his doctorate in crimnology two weeks prior to the
hearing. (R 945) Between 1966 and 1980, Nute had been a
m croanalyst with FDLE. (R 945) As a mcroanal yst, Nute had

exam ned trace evidence and had worked with static tool marks and
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testified over 200 tinmes as a crinme scene technician and a
m croanal yst. (R 946-48) Wien he was with FDLE, he was supervi sor
of the mcrolab, working in trace evidence and serol ogy, but not
tool marks. (R 950-51) He had never been qualified as an expert in
firearmand tool nmark identification. (R 969-70)

Since | eavi ng FDLE, Nut e has specialized in exam ning forensic
procedures for conpliance with standard | aboratory practices, the
subj ect of his dissertation. (R 953-54) The dissertation is based
on his experience, his discussions wth others and his applications
of his principals. (R 954-58)

On voir dire, Nute admtted that he fornmul ated the theory in
his dissertation to teach and for use as a private consultant. (R
961-62) Nute denied that his departure from FDLE was pronpted by
hi s denotion. (R 962) However, he admtted that he was transferred
from bei ng supervi sor of the mcroanalysis |aboratory at the main
FDLE lab to a lab that did not have a section for anyone with his
specialty. (R 962-63) As aresult, he resigned fromFDLE. (R 963)

Nute admtted that he had never witten to a scientific
journal to criticize the reliability or nethodol ogy of a reported
technique. (R 963-64) He claimed that this was because of
“Inertia,” lack of tinme and | ack of requests or conpensation. (R
964- 65) However, Nute admtted that such criticismis submtted and
results in active discussion. (R 966)

Nut e was aware of Hart’s article about the prior case in which
his anal ysis of knife marks in cartil age was di scussed. (R 965) He

did not recall ever seeing any criticism of this analysis in a
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scientific journal. (R 966) Hart’'s article was the only article he
had ever seen on analysis of knife marks in human cartilage. (R
968) Nut e had never | ooked for reported cases in which this type of
anal ysis was accepted. (R 968) He never spoke to any tool nark
anal ysts about it. (R 968-69)

Nute felt that he was qualified to testify that any type of
forensic science was unreliable if the person he spoke to about
that science was not able to answer certain questions in a manner
he found acceptable. (R 970-72) However, he admtted that his
ability to analyze the appropriateness of the responses would be
affected by his know edge of the field. (R 970-72) He based his
opi nions on the philosophy of science. (R 976-78) Based on his
definition of the scientific nethod, he defined what nust be done
to render an anal ysis acceptable. (R 977)

In reaching his conclusion in this case, Nute read Hart’'s
testinony and deposition. (R 980) He also spoke to Hart, who
explained his procedures. (R 980-81) He opined that the
identification protocols used in this case had not been properly
devel oped. (R 973-74) However, he was unaware of whether any ot her
firearmand tool mark exam ners had done any work on the protocols
and whet her the results had been verified. (R 974) If soneone el se
had validated Hart’'s results and protocol, they would be
acceptable. (R 974)

Nute felt that Hart’s identification was based on standard
tool mark identification principles and applied standard tool mark

met hodol ogy. (R 983-84) However, Nute felt that Hart had not done
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sufficient tests to determne that this principles and nethods
applied to human cartilage. (R 984-85) In Nute' s opinion, several
kni ves of different type would have to be stabbed into cartilage to
verify that all knives can |eave a mark in cartilage. (R 985-86)
Further, Nute felt that it would be necessary to stab consecutively
manuf actured knives into cartilage to confirmthat each knife nmade
a unique mark in cartilage, as Nute acknow edged was true of other
materials. (R 986-87) He was unable to say that this caused the
identification to be incorrect. (R 990)

Nute also felt that different areas of the knife' s surface
shoul d have been test stabbed into cartilage. (R 990) He believed
this was necessary to verify that each surface of the knife was
capabl e of producing an identifiable tool mark. (R 990-92) He did
not believe the fact that he had found this to be true in another
case was significant unless he had conducted additional tests in
the other case. (R 1017) However, he acknow edged that he could
rely on scientific literature witten by people who had conduct ed
tests. (R 1017)

Nute also felt that articulable evaluation criteria were
necessary. (R 993-94) He believed that subjective criteria were
not acceptable. (R 993-94) He opined that a nunber shoul d be used
to define a match. (R 1000-02) However, a distinct nunber of
points was not necessary if the criteria could be described by a
sequence, percentage or distribution. (R 1002) He opined that
W t hout such criteria as match could not be verified. (R 1002-03)

Nut e opi ned that Hart’s match was not appropriate because he coul d

15



not define the criteria for a match to him (R 1000)

On cross exam nation, Nute acknow edged that the criteria he
all eged were required are not used in ballistics testing. (R 1003)
He was unaware of any expert in firearmand tool mark exam nation
who stated their opinions in terns of the type of criteria be felt
were necessary. (R 1004-06) However, he had read one article from
1959 that had proposed such criteria, which had been rejected by
the scientific conmunity. (R 1004-06) As such, Nute accepted the
principles of ballistics testing but found the conclusions
unscientific. (R 1003) Nute felt that it was i nproper for forensic
experts to testify to their opinions. (R 1008) He believed that
they should only testify to objective criteria. (R 1008) Wen
asked if the scientific community agreed with his definition of the
scientific nethod, Nute replied that it depended on the science.
(R 1009-10)

Nut e acknow edged that for his conclusions to be valid, he
woul d have to have the proper set of facts. (R 1012) However, Nute
bel i eved that this case was the case on which Hart had witten his
article, whichis was not. (R 1013) Further, he believed that Hart
conpared the test marks directly to the cartilage. (R 1013-14) He
al so believed that Hart had never exam ned a knife mark froma stab
wound as opposed to a cut. (R 1016)

Nut e acknowl edged that there was nothing unique about
cartilage that made himfeel that additional testing needed to be
done. (R 1018) Instead, he believed that testing was necessary any

time a new nedia or new tool is analyzed. (R 1018-19) Nute
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acknowl edged that this requirenent for testing cane from his
doctoral dissertation, is his original theory and is not generally
accepted in the scientific community. (R 1018-19)

Nute admtted that tool mark identification is general
accepted in the scientific community. (R 1020) He conceded t hat
tools that are subjected to individual processing are uni que but
clainmed that if tools were “stanped out fromthe same form” they
m ght be identical. (R 1020)

After the hearing, the trial court determ ned that evidence
that Defendant’s knife had been the nurder weapon was adm ssi bl e.
(R 1194-1230) In making this determnation, the trial court
utilized the four part test enunciated in Ramrez v. State, 651 So.
2d 1164 (Fla. 1995), and found that the evidence satisfied every
part of the test. (R 1194-1230) In analyzing the second part of
the test, the trial court first determned that knife mark
identification was generally accepted in the relevant scientific
comunity. (R 1198-1220) The trial court noted that Defendant had
not offered any evidence that knife mark identification was not
general accepted or any alternative definitions of the scientific
comunity. (R 1211, 1214) Because Defendant had chall enged the
reliability of the evidence wunder Daubert v. Merrell Dow
Phar maceuticals, 509 U.S. 579, the trial court al so determ ned that
knife mark identification was reliable under this standard. (R
1220- 29)

Def endant also filed a pretrial notion to suppress al
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statenents he gave the police and itens of tangi bl e evidence sei zed
during searched of his car, residence and person. (R 1414-19) Wth
regard to the tangible itens, Defendant asserted that they were
either seized in warrantless, nonconsensual searches or that the
warrants were obtained by illegally obtained evidence. (R 1414-19)

At the hearing on the notion to suppress, Det. Steven Parr
testified that he assisted in the investigation of this case. (R
2815-16) Det. Parr was assigned to interview all of the enpl oyees
at the Federal Express building. (R 2816-17) During the interview
process, the police had fingerprint technicians avail able to obtain
fingerprints of all the enpl oyees to use as elimnation prints. (R
2818-19) As part of this process, an interview with Defendant was
arranged for Decenber 27, 1983, at the police station. (R 2820)

At that time, Defendant cane to the station on his own. (R
2821) He was not a suspect and was not in custody. (R 2822) As
such, he was not read his Mranda rights. (R 2822) He was not
t hreat ened or coerced into giving a statenent, and no prom ses were
made. (R 2822-23) Defendant gave Det. Parr a sworn statenent
concerning his duties as janitor and his whereabouts on the night
of the crinme. (R 2823-24)

After giving the statenent, Det. Parr asked Defendant if he
woul d voluntarily provide a hair sanple and allow his fingerprints
to be taken. (R 2825-28) Defendant agreed and executed a consent
to search formauthorizing the taking of his fingerprints and hair
sanple. (R 2925-28) Defendant’s fingerprints and a sanple of the
hair fromhis head were then taken. (R 2826-28) However, Defendant
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refused to provide sanples of his facial and chest hairs. (R 2827)

Thereafter, Defendant started to | eave the police station. (R
2827-28) On the way out of the building, Defendant inquired if the
hai r sanpl es were bei ng sought because the victimhad hair in her
hands. (R 2829) Det. Parr did not respond. (R 2829)

When they reached the front door, Det. Parr saw Defendant’s
car and asked if he could look inside it. (R 2929) Defendant
agreed, executed a consent to search, opened the trunk and
permtted Det. Parr to glance briefly into the trunk. (R 2829-32)
Def endant then told Det. Parr that was enough and sl ammed the trunk
closed. (R 2930) Det. Parr then asked if he could look into the
passenger conpartnent. (R 2830) Again, Defendant agreed, opened
the door, permtted a brief glance and sl ammed the door. (R 2830)
Wiile Det. Parr was glancing into the passenger conpartnent,
Defendant inquired if he was | ooking for blood. (R 2833)

Later that night, Det. Parr and Det. Saladrigas when to
Def endant’ s home. (R 2834) Initially, they spoke to Defendant’s
girlfriend until Defendant arrived a few mnutes later. (R 2834)
Def endant i nquire what he could do to convince the officers that he
was not involved in the crine. (R 2835) They inforned Def endant he
could provide themwith the sweater that Ms. Britton had seen him
wearing the night of the crinme. (R 2835) Defendant briefly
sear ched hi s house of the sweater and then clained that the sweater
was at Alvarez Cleaners. (R 2834-36)

The foll owm ng eveni ng, Defendant called Det. Parr and stated

that he had found the sweater. (R 2836-37) Det. Parr arranged to
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nmeet Defendant | ater that evening at the Federal Express buil ding
so that Defendant could turn over the sweater. (R 2836-37) Wen
Def endant arrived at the Federal Express building, he was wearing
the sweater. (R 2837) When Det. Sal adrigas inquired where the fox
enblem that had been described as being on the sweater was,
Def endant responded that it had fallen off. (R 2837-38) By this
time, Defendant’s fingerprint had been matched to a bl oody print
found at the crime scene, and a warrant for his arrest had been
i ssued. (R 2836, 2845) As such, Defendant was arrested. (R 2841)

Later that night, Det. Parr when to Defendant’s hone and asked
his girlfriend for permssion to search the house, which she
refused. (R 2840) However, two days later, Det. Parr returned to
the house, and Defendant’s girlfriend consented to the search and
executed a consent to search form (R 2840-43) During the search,
Det. Parr found Defendant’s watch on top of his dresser and seized
it. (R 2843)

Det. WIlliam Saladrigas testified that he was the |ead
detective in this case. (R 2855) He confirnmed that he acconpani ed
Det. Parr to Defendant’s hone on Decenber 27, 1983. (R 2856)

Det. Saladrigas stated that he arrested Defendant when he
arrived at the Federal Express building. (R 2858) At that tine, he
advi sed Defendant of his Mranda rights. (R 2859-60) Defendant
responded by stating that he knew his rights and cussing at the
officers. (R 2861-62) Wen asked if he understood his rights,
Def endant again cussed at the officers and stated that he had
provided the sweater. (R 2862) At this point, Det. Saladrigas
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i nqui red about the fox enblem and Defendant responded that it had
fallen off in the wash. (R 2862) During this tinme, Defendant was
not threatened nor were any promses nmade. (R 2863) After
Def endant arrest and transport to the police station, his clothes,
watch and wal l et were seized. (R 2868) In his wallet, the police
found a receipt for a sweater from Burdine' s dated Decenber 28,
1983. (R 2868)

On Decenber 28, 1983, the police executed a search warrant for
Defendant’s car. (R 2966) In the car, the police found the knife,
a clipboard that had sticker and witing indicating that it was
from Federal Express, a pair of sneakers, an electrical plug
rubber trimfromthe trunk, a lug wench and a Burdine’s bag. (R
2867)

On cross, Det. Saladrigas admtted that he had not listed the
Burdine’s bag on the inventory of the itenms found in the car. (R
2879) He did not recall why it was not listed. (R 2879)

Det. Saladrigas did not recall how the police obtained the
keys to Defendant’s car. (R 2877) He believed that they m ght have
been left in the car. (R 2877) He knew the car was left in the
parking lot at the Federal Express building but did not
specifically recall where and did not know if the car had been
noved. (R 2877)

I n the menorandum Def endant submtted in |lieu of argunent, he
asserted that it was tainted by the allegedly illegal arrest and
that the all eged novenent of the car after his arrest resulted from

a warrantless, nonconsensual entry. (R 1474-79) Further, he
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asserted that there was no reason to believe that the car was
connected to the crimnal activity. (R 1474-79)

In its nenorandum the State responded that the warrant was
sufficient to establish probable cause to believe that Defendant
commtted the crime and that evidence thereof woul d be found in the
car. (R 1483-95) Further, the State contended that the police had
acted in good faithinrelying on the warrant and that the evi dence
woul d have been inevitably discovered. (R 1483-95)

The trial court denied the notion to suppress in a witten
order. (R 1496-1507) The trial court found that the search warrant
was based on probabl e cause, that the officers acted in good faith
inrelying on it and that the evidence woul d have been inevitable
di scovered. (R 1505-07)

The State filed a pretrial notion to admt the forner
testinony of Dorothy Ballard, a former crinme scene technician. (R
1480-82) In the notion, the State asserted that Ballard was
af fected by nunerous personal problens that affected her nenta
state. (R 1480-82) As aresult, Ballard was unabl e to renenber any
details about her actions in this case even after the opportunity
to review her reports and fornmer testinony. (R 1480)

At the hearing on the notion, Ballard testified via tel ephone
that she retired from Metro Dade Police Departnent on Cctober 28,
1988, and now resides in Madison, Florida. (R 1313) She recalled
having been the crime scene technician in this case and having
testified at Defendant’s two prior trials. (R 1314) However, she

only remenbered the details of her actions as a crinme scene
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technician to sone extent even though she had reviewed her report.
(R 1315) She also stated that she would be unable to testify
w thout continually referring to her report and prior testinony
because of enotional problenms. (R 1315-16) She believed that her
menory | apse woul d affect her ability to testify effectively. (R
1316) She testified that her problens caused her to be unable to
hold a conversation because she lost her train of thought. (R
1318) She expl ained that her enotional problens were due to caring
for a daughter with cancer and dealing with two other daughters
going through difficult divorces. (R 1317) The State proffered
that Ballard was willing to testify. (R 1324)

Based on this testinony, the State argued that Ballard s
menory | apses destroyed her effectiveness as a wtness and that she
shoul d be consi dered unavail able. (R 1319-24) Defendant responded
that she could testify from her reports even if she could not
remenber the details of her actions. (R 1319-24) The trial court
found that Ballard was unavail able because she would have to
continually refer to her report and because she bl acked out in the
m ddl e of conversations. (R 1323-24) The trial court believed that
this destroyed her effectiveness as a wtness. (R 1323-24)

Shortly prior to trial, the State sought to supplenment the
record regarding Ballard s unavailability. (T. 97-98) The State
proffered an affidavit she had executed and the testinony of an
Assistant State Attorney, who had been present wth Ballard when
she testified telephonically at the hearing. (T. 97-98) The State

asserted that the affidavit was necessary because Ballard s
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testinony was contrary to statenments she had nmade to the
prosecutor. (R 109-10) Defendant objected to the introduction of
the affidavit because he did not have an opportunity to cross
examne. (T. 110-11) The trial court refused to consider the
affidavit. (T. 114)

The trial court al so suggested that Ballard coul d be exam ned
by a doctor. (T. 116) The State responded that it was unaware of
what doctors would be avail able where Ballard lived and that it
coul d not conpel her to see a doctor. (T. 116, 118) The State al so
suggested that it could attenpt to conpel her testinony by
subpoena. (T. 117) However, the State had |earned that Ballard
woul d refuse to conply with a subpoena. (T. 117) As such, the State
and trial court were concerned with the del ay of the proceedi ng and
the damage to Ballard in pursuing contenpt sanction. (T. 117-19)

Wth regard to the testinony of the prosecutor, the tria
court felt that it mght be helpful, and Defendant did not
objection. (T. 116-20) As such, Darin Gayles testified that he was
enpl oyed as an Assistant State Attorney and was assigned to be
present with Ballard during her tel ephonic testinmony. (T. 120-21)
Prior tothe testifying, Ballard showed Gayl es as statenent she had
prepared to read to the trial court at the hearing, which she
forgot in going to the hearing. (T. 121-24)

During her telephonic testinony, Ballard began crying. (T.
127-28) Imedi ately after hanging up the phone, Ballard sobbed for
10 to 15 minutes. (T. 125, 127) During this time, it was necessary

for Gayles to calmdown Ballard. (T. 127) Gayles then acconpani ed
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Ballard to her honme, she was still upset, and Gayl es remained with
her for an additional 20 m nutes because she was al one. (T. 125-26)
After hearing this additional testinony, the trial court adhered to
its prior ruling. (T. 130)

Three wor ki ng days before the trial was to commence, Def endant
filed an exparte notion to conpel the State’'s experts to assist
unnanmed defense experts in exam ne the evidence in this case. (R
1598-99) The trial court granted the notion in an unrecorded,
exparte hearing in reliance on defense counsel’s proffer that these
orders were entered as a matter of course. (R 1606, T. 7, 21) The
State learned of the entry of the order when the State’ s experts
| eft a phone nessage on the Thursday before the Monday trial was to
start, conpl aining of the presence of the defense experts. (T. 3-4)
When the State asked the nane of the defense expert, sonme of they
refused to identify thenselves. (T. 4)

On the day trial was supposed to start, the State appeared
before the trial court and requested that the trial court order a
halt to further testing because of the discovery violation. (T. 6)
The State al so sought exclusion of any new experts or opinions if
Def endant choose to offer them (T. 6) Defendant responded that he
pl anned to make the deci sion regardi ng whet her these new wi t nesses
woul d be called the following day. (T. 11) Defendant assert that
his i nvestigator had begun | ooking for the physical evidence about
a nonth and a half before trial. (T. 14) He contended that the
clerk had initially been unable to find the evidence, which had

been | ocated a nonth before trial. (T. 15) Defendant then sought
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experts and arranged fromthemto cone to Mam, which took until
the eve of trial. (T. 15) The State responded that the evi dence had
al ways been available fromthe clerk’s office and that if Defendant
had difficulty locating it, the State woul d have been of assi stance
had it known. (T. 15-18)

The State then suggested that a discovery violation had
occurred. (T. 17-19) However, the State noted that until Defendant
decided if he was going to present the experts, a Richardson
hearing was premature. (T. 19-20) The trial court decided to
continue the case for two days until Defendant had a opportunity to
conplete his testing and decide if any new w tnesses would be
called. (T. 25-27)

The follow ng day, Defendant faxed the State a new w tness
list, adding three experts: Charles Neu, Robert Kopec and Nute. (T.
185) The State i medi ately took the depositions of Kopec and Nute.
(T. 185) Nute’ s proposed testinony was in accordance with his Frye
hearing testinony. (T. 19) Kopec clained to be an expert in
numer ous areas, including blood splatter. (T. 194-95) Wil e Kopec
was planning to offer testinony regarding bl ood splatter, he had
yet to conplete his analysis in this area because he had yet to
view all of the crine scene photos. (T. 195) He also planned to
testify that knife mark identification was not scientific because
it had allegedly not been sufficiently tested. (T. 195-96) The
followng norning, the State requested a R chardson hearing. (T.

185) The State proffered the testinony of the evidence vault clerk,
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whi ch was that Defendant had not requested to view the evidence
until the week before trial. (T. 185)

Wth regard to Kopec’s i nconplete testing, the State requested
that he be precluded for performng additional analysis during
trial. (T. 198) Defendant responded that Kopec had been unable to
conpl ete his anal ysi s because Def endant had not received all of the
crime scene photographs. (T. 198-99) The State replied that the
crime scene photographs had been available at all tines but had
never been requested. (T. 199) Defendant asserted that he had only
recently |l earned that other crinme scene phot ographs exi st ed because
his file was i nconplete when transferred fromthe prior attorneys.
(T. 201-02)

The trial court found that Defendant had conm tted a di scovery
violation that appeared to be willful. (T. 199-200) However, the
trial court did not believe that the State had denonstrated
prejudice with regard to the conpl eted testing because it had been
permtted to depose the new experts. (T. 199) Further, it felt
constrained to permtted Defendant to continue to develop nore
evi dence for fear of reversal. (T. 202-03) As such, the trial court
felt that the only remedy avail able was to grant a conti nuance. (T.
203) The State then suggested that Kopec should immediately
conplete his work while the parties began jury selection and that
the situation be readdressed before the jury was sworn. (T. 204-05)
However, Kopec had | eft the county, and the additional photographs
were in the custody of the clerk because they had been exhibits at

the prior trials. (T. 205-06) As such, the trial court found that
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Kopec should | ook at the evidence during jury selection. (T. 206)

During jury selection, Defendant contended that Kopec could
not find all of the photographs that he wanted to view. (T. 969-70)
The State responded that all of the photographs were available in
the clerk’s evidence vault. (T. 970) Defendant asserted that there
were 30 to 40 photographs were in the vault and around 200
phot ogr aphs had been taken. (T. 970) The State explained that the
estimate of 200 photographs was based on the nunber of rolls of
film used and that not all the exposures had resulted in
phot ogr aphs because of problens with the canera. (T. 971) The State
asserted that all of the photographs show ng bl ood splatter were in
evi dence but that the negatives could be nade available to confirm
that the exposures has not all resulted in pictures. (T. 970-71)
Def endant agreed that Kopec had seen all of the pictures, and a new
deposition was arranged. (T. 972)

After the jury was sworn, the subject of Ballard s testinony
was again readdressed. (T. 1491-1510) The State asserted that
Bal | ard’ s daughter was dying, she was away from hone and it coul d
not contact her. (T. 1495) Defendant renewed his objection to the
presentation of this evidence and contended that the State had not
provi ded a doctor’s report as requested by the court. (T. 1508) The
trial court responded that it had only requested the note in an
abundance of caution and that it was not required. (T. 1508-09)

At trial, Maguire testified that Defendant had been the
janitor at the Federal Express office. (T. 1543) She stated that

the janitorial supplies were kept in the wonen’s bathroom (T.
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1544) Maguire testified that the week before the murder, Ms. Quinn
had been gi ven a new set of keys because she had | ost her keys. (T.
1544) Maguire stated that the janitorial staff was not supposed to
have keys to the building. (T. 1552-53) However, Federal Express
did not carefully track who had keys prior to the murder. (T. 1546,
1548, 1552)

Ballard s prior testinony was then read to the jury. (T. 1578)
she stated that she was one of the crine scene technici ans assi gned
to this case. (T. 1581) Upon arrival at the scene, she saw 7 garage
type bay doors on the south side of the Federal Express buil ding.
(T. 1584) Next to themwas a regular entry door. (T. 1584) A car
was parked in front of the second bay door and the first bay door
was opened 9% inches. (T. 1584-85) The front doors to the buil ding
were glass and on the east side of the building. (T. 1585-86) Next
to them was a public tel ephone. (T. 1585) As part of her work,
Ballard prepared a diagram of the crinme scene and marked the
| ocation of the evidence she found on it. (T. 1587-88, 1594-95) In
maki ng the observation to draw the diagram Ballard noted that
there were no signs of a forced entry. (T. 1595)

On the tel ephone outside the front doors, Ballard found a can
of peach nectar and a top to a styrofoam cup, which had a phone
nunber witten on it. (T. 1596) She al so found a paper towel that
appeared to have blood on it in this area. (T. 1596-97) Bl ood was
al so found on the inside of the front doors. (T. 1599) Inside the
front door was a | obby that had a counter along the wall. (T. 1601)

On top of the counter, Ballard observed a broken piece of plastic
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that had blood onit. (T. 1601) There was al so bl ood on the side of
the counter. (T. 1602) In the hallway behind the counter, she
observed what appeared to be a faint, bloody footprint on the tile
floor. (T. 1603) The tile was not «collected because of the
difficult inrenoving the tile and matching the prints. (T. 1603-
04)

In the main office just off of this hallway, Ballard saw bl ood
on the carpet, a wonan’s hair clip with blood on it, and a square
pi ece of plastic consistent with the piece found on the counter.
(T. 1606-07) On a table in this area, Ballard found a conputer
printout of Ms. Quinn’s tinme card and her pay check. (T. 1606-07)
On the other side of this room Ballard also found a desk drawer
t hat appeared to have been pried open and processed it for prints.
(T. 1604-05, 1607-08) Near there, a file cabinet drawer had been
pul | ed out and a tel ephone cord was caught init. (T. 1607) On the
fl oor between the desk and the | ocation of the body was a roll of
conput er paper on a blue plastic dowel. (T. 1613) Next to the wall
bet ween the dispatch roomand this office were two tables: one of
the tables held a typewiter and the other was enpty. (T. 1613) A
t el ephone that appeared to have been on the enpty table had been
pulled with its jack fromthe wall and was tangled in Ms. Quinn’s
legs. (T. 1632-33)

Around the body, Ballard found a piece of pink paper wth
witing onit and a piece of yellow paper. (T. 1614) In the doorway
to the dispatch roomwere nore pieces of broken plastic. (T. 1614)

One of the pieces of plastic had marking on it indicating that it
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was froma fax machine. (T. 1667-70) Ms. Quinn’s wallet was found
under her body. (T. 1614-15) A feedout tray froma fax machi ne was
found under Ms. Quinn’s right arm (T. 1615) The carpet around the
body was saturated wth blood. (T. 1620) The jewelry was still on
the body. (T. 1633) The body was lying in a prone position with her
feet near the doorway to the dispatch room and her head extending
into the hall. (T. 1659-60) The left armwas bent, |left hand was
next to the head, and it was clasped and contai ned several |ight
color hairs. (T. 1633-34) The right arm was al so bend, and the
right hand was next to her stomach, and it was cupped and had a
hair on top of it. (T. 1635)

Ballard, with the assistance of several other crine scene
techni ci ans, processed the scene for fingerprints. (T. 1647-51)
They lifted 94 latent prints fromthe scene in addition to the one
bl oody fingerprint near the body. (T. 1651-53)

The door to the di spatch room which was next to the body, was
found open and splatter with blood from 2° to 6'5" above the
ground. (T. 1615-16) The light in the dispatch roomwas off. (T.
1615) Just inside the door to the dispatch room another piece of
paper with blood on it was on the floor, as was a conputer. (T.
1616) Inside the dispatch room was a T shaped counter that had
several phones and another conputer onit. (T. 1616-17) There were
two chairs in the room one was pushed under the counter and the
ot her was overturned, covered in blood and had a mssing roller.
(T. 1617) The counter above the bloody chair was al so bl oody and

held a tel ephone that was off the hook and displayed the nunber
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594-0007. (T. 1618) There was another piece of broken plastic, a
pi ece of netal with blood on it and a bl ood paper towel on the
ground in this area. (T. 1618, 1655) The keyboard of the conputer
on the counter had several bloody fingerprints onit. (T. 1618)

The wall across fromthe di spatch room had vertical |ines of
cast off blood splatter. (T. 1620) Ballard al so observed sneared
bl ood in the shape of a snmall right hand about 4" off the floor on
this wall. (T. 1620-21) The 2' of wall between the dispatch room
and the break room was al so covered in blood. (T. 1621) Ballard
al so di scovered a bloody fingerprint on the doorjanb of the break
room (T. 1621) This portion of the doorjanb was renoved. (T. 1622)

When she wal ked into the break room Ballard heard the sound
of running water. (T. 1623) She wal ked into the wonen’s room saw
the janitor’s closet and noticed that the water was running ful
force in one of the sinks. (T. 1623) Over the sink was a paper
towel dispenser filled with towels |like the ones found outside the
building and in the dispatch room (T. 1623-24) She also found a
pile of dirty dishes, including two steak knives, on the floor of
the bathroom (T. 1623) In the janitorial closet, a full trash can
with a newspaper on top was found. (T. 1625)

In the warehouse area, Ballard noticed that the keys for the
truck that Ms. Quinn was supposed to take to Fort Lauderdale were
m ssing fromthe board. (T. 1626) The driver’s door was unl ocked
and opened while all the remain doors were shut and |ocked. (T.
1627-28) A small | ocked pl ywood encl osure behind the seats had been

pried open. (T. 1628) No mail bag was found in the truck. (T. 1629)
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Bal | ard expl ai ned the procedure for taking sanples from bl ood
stains. (T. 1788-92) In this case, she took sanples fromthe stains
on the front doors, the front counter, and the piece of plastic
found on the counter. (T. 1794-95) She al so took sanples fromthe
snmear ed bl oody handprint and t he bl ood stains on the opposite wall,
t he door to the dispatch roomand the counter in the dispatch room
(T. 1795-96)

Marcel l as Gaines testified that at the tinme of the nurder, he
was the weekend supervisor at the Federal Express building. (T.
1737-39) On Christmas Eve 1983, he opened the office at 7 a.m and
closed it at 8:00 p.m (T. 1739-40) No one was left in the office
when it was closed. (T. 1741)

Gai nes knew Def endant because he was the janitor. (T. 1743)

Def endant usual ly arrived at the office between 3:30 and 4: 00 p. m
and spent about 4 hours cleaning. (T. 1744) Gaines usually stayed
at the office until Defendant finished and would | ock up after he
left. (T. 1744) A week before the nurder, Defendant told Gai nes
that he had to stay late and strip and wax the floors. (T. 1744)
Since no arrangenents had been nade for Defendant to stay |ate,
Gai nes spoke to Defendant’s supervisor and | eft Defendant, Johnny
Britton, another janitor, and Defendant’s supervisor at the office
w th keys. (T. 1745, 1760-61) That sane day, Ms. Quinn found that
her keys were mssing, and she arranged with Gaines to get
repl acenents. (T. 1746-47)

The day of the nurder, Defendant asked Gai nes nore questions

that usual. (T. 1748) One of the things Defendant asked about was
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whet her the office had nade a |ot of noney. (T. 1748) Defendant
al so commented that the keys he had been given the previous week
did not fit the doors between the office and warehouse areas. (T.
1749) Gaines thought this was unusual as these doors were never
| ocked and Def endant did not clean the warehouse area. (T. 1749-50)
Def endant also comented that he was having problens at hone
because his wife nmade a | ot nore noney than he did. (T. 1751)

Gaines stated that the noney collected by the office during
the day was recorded in a report and placed in a | ocked noney bag.
(T. 1742) That bag was then placed in a mailbag, along wth
correspondence, and put in the truck that Ms. Qui nn was supposed to
take to Fort Lauderdale. (T. 1742) On the day of the nurder, Gaines
put the mailbag in the truck. (T. 1752) At that tinme, the back of
the truck was open. (T. 1765) He | et Defendant out the front door
tothe office and | ocked them (T. 1752) Gai nes checked that all of
the doors to the building were cl osed and | ocked before he left the
office. (T. 1753) At that time, the water was not running in the
wonen’s room (T. 1753)

On Decenber 27, 1983, Gaines received a phone call from
Def endant at the office. (T. 1754-55) Defendant told Gai nes that he
had heard that soneone was hurt at the office and wanted to know
why the police had asked himto give a statenent. (T. 1755) Gaines
i nformed Defendant that someone had been killed in the office and
t hat everyone that worked there was bei ng questioned. (T. 1755)

Frank Dol an, the manager of the Federal Express office,

testified that he had not nade arrangenents for Defendant to stay
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|ate the week before the nurder. (T. 1852) He stated that the
cl eaning crew was not supposed to ever stay after the office was
cl osed and shoul d not have had keys to the building. (T. 1852-53)
However, he was aware that the cl eani ng crew had obt ai ned keys. (T.
1853)

Dol an knew the work schedules of both Defendant and Ms.
Quinn. (T. 1866) They woul d have been in the Federal Express office
at the same tinme. (T. 1867) He also testified that the enpty table
near the body had held a 67 pound fax nmachi ne that was m ssi ng and
a tel ephone that was on the floor. (T. 1858-59, 1964) The broken
pi eces of plastic found through the office, the roll of conputer
paper found in the office and the feeder tray found under the body
were all consistent with parts of the fax nmachine. (T. 1861-64)

Dol an stated that he discovered that the nmail bag that should
have been in the truck that was supposed to go to Fort Lauderdal e
was mssing. (T. 1865-66) The desk that had been pried open had
contained jewelry, which the enpl oyee who used that desk sold. (T.
1867, 1947-48)

Mary Jane Schreidell testified that she worked at the Federal
Express office at the tine of the nmurder. (T. 1941) It was her job
to get the paynents nade to the office, total up the day’'s receipts
and prepare the recap report. (T. 1943-45) After the report was
prepared, she faxed it to Federal Express Headquarters. (T. 1946)
On the day of the nurder, she worked, prepare the report but forgot
to fax it. (T. 1946, 1948) The cash receipts for that day total ed

$430. (T. 1949) She placed this cash, checks and the report into
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t he | ocki ng noney bag and pl aced that bag in the mail bag. (T. 1950)

Det. Jerry Zito was supervising the crine scene technicians on
the day of the crinme. (T. 1962-64) He observed the patent, bl oody
fingerprint on the door janb at the Federal Express office and
assisted inits collection, which entail ed photographing the print
and sawi ng off the portion of the door janb. (T. 1966-68) He al so
removed a piece of fabric fromthe back of the overturned, bl oody
chair. (T. 1974) Det. Zito also assisted in executing the search
warrant for Defendant’s car. (T. 1976-77) Under the front
passenger’s seat, he found a knife and inpounded it. (T. 1977-81)
He al so found a blood stain on the rubber nolding in the trunk of
the car and i npounded the nolding. (T. 1982-84)

On cross, Det. Zito stated that he saw several faint bloody
shoeprints on the carpet near the body and one on the tile floor in
the | obby. (T. 1987-89) Photographs were taken of the shoeprints
but did not turn out. (T. 1989) The carpet and tile were not
removed because of the faintness and | ack of detail of the prints.
(T. 1989, 1997-99)

Det. Steven Parr testified that he had been part of the
hom ci de team assigned to this case. (T. 2007-10) As part of his
duties, he took Defendant’'s statenent. (T. 2010-11) In the
statenent, Defendant said that he had cl eaned the Federal Express
of fice and taken out the trash on the day of the nmurder. (T. 2011-
13) He indicated that he had gotten hone round 6: 00 p. m, purchased
take out food and eaten it with his girlfriend. (T. 2014) Around

9: 30, Defendant stated that he had gone to the hone of his friend
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Johnny Britton and remained there until 10:30 or 11:00 p.m (T.
2014) Defendant cl ai nmed that he had then returned home and remai ned
there the rest of the night. (T. 2014)

Det. Parr also explained about the taking of Defendant’s
fingerprint and hair sanples as he had at the suppression hearing.
(T. 2014) He also testified consistent with his suppression hearing
testi nony about the statenents Defendant had nmade and | ooking in
Defendant’s car. (T. 2015)

Det. Parr stated that after Defendant |eft, he when to the
Britton residence and spoke to Johnny Britton's nother, Dolly. (T.
2016) He then detailed his first visit to Defendant’s honme as he
had at the suppression hearing. (T. 2016-18) Det. Parr attenpted to
| ocate the dry cleaners that Defendant had described. (T. 2018)
However, no such dry cl eaner existed, and the sweater were not at
any of the dry cleaners in the area. (T. 2018-19)

Det. Parr then detailed the phone call he received from
Def endant, the neeting with Defendant and his arrest as he had at
t he suppression hearing. (T. 2022-26) He al so testified, consistent
with his suppression hearing testinony, about the search of
Def endant’ s house. (T. 2027-29)

Det. Danny Borrego testified that he was a nenber of the
hom cide team (T. 2052) H's job was to obtain fingerprints from
all of the Federal Express enpl oyees, which he did on Decenber 27
and 28, 1983. (T. 2054-56) He did not conplete this task. (T. 2058)
He al so check the packages at the Federal Express building to see

if any had been taken. (T. 2053-54)
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WIlliam Tucker testified that he was enpl oyed at the Federal
Express office at the tinme of the nmurder. (T. 2089) On Christnas
Eve 1983, he noved the truck the victi mwas supposed to drive into
t he warehouse, | oaded it and placed the keys on the key board. (T.
2090-93) At that tine there was no damage to the truck. (T. 2093)

Gnen Harl eman, the nedical exam ner, testified that she went
to the crinme scene and observed the body. (T. 2098-2105) The body
was in rigor nortis, which led Harleman to believe that Ms. Quinn
di ed between 3:00 p.m on Christmas eve and 3:00 a.m on Christmas
day. (T. 2106-07) The victimwas fully clothed, and the clothes did
not appear disheveled. (T. 2108) The victin s hands were bagged at
the scene. (T. 2109)

Har| eman al so perforned an autopsy on the victim (T. 2111-13)
On the body, she observed a 2% abrasion with 2 lacerations in it
on the forehead, a | aceration on the nose, abrasions on the cheeks
and bruising around the left eye and inside the lower lip. (T.
2116-18) These injuries were consistent wwth a blowto the face or
striking an object while falling to the floor. (T. 2117-18)

There were 2 lacerations in the back | eft scal p and a conpl ex
pattern of |acerations, abrasions and contusions to the back right
scalp. (T. 2120-21) Harleman put the edges of the wounds back
together, taped themand traced the pattern. (T. 2122-24) She took
this tracing to the Federal Express office to see in anything there
mat ched the pattern and di scovered that the fax machine did. (T.
2163-67) The wounds to the head were consistent with at |east 6

blows. (T. 2173) The injuries to the | eft side and back of the head
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resulted in a skull fracture. (T. 2203-04) This injury was
consi stent with having been caused by a blow fromthe fax machi ne.
(T. 2205)

Harl man observed several defensive wounds to the victinms
hands. (T. 2168) These consi sted of a stab wound at the base of one
t hunb, and abrasi ons and | acerati ons covering both hands. (T. 2168-
71) These wounds were inconsistent with a fall and consistent with
attenpts to ward off blows. (T. 2171)

On the chest, Harlman observed a stab wound above the right
breast that penetrated 6 inches and resulted in a broken rib and
injury to the lung. (T. 2175-76) On the back, there were 10 stab
wounds, all of which were inflicted with the sanme single edged
knife. (T. 2177-78, 2193-95) They were inconsistent with having
been caused by the 2 steak knives recovered fromthe bathroom (T.
2196) However, they were consistent with the knife recovered from
Defendant’s car. (T. 2197) Al of the wounds were inflicted while
the victimwas still alive. (T. 2201)

The first entered the |left upper back, was 1 1/4 inch w de,
penetrated 6 inches, nicked a rib and injured the lung. (T. 2189-
90) The next was next to the first wound, and was simlar to it.
(T. 2190-91) The next entered the right upper back, penetrated 6
inches and exited at the side of the neck. (T. 2190-91) The next
entered the center of the back, went between two ribs, punctured
the right lung, penetrated 6% inches and nicked the chest. (T.
2091) The next entered the back, went between the ribs punctured

the right lung, penetrated 7% inches, and injured the cartil age at
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the front of the rib. (T. 2191) The next entered the left back
injured the lungs and penetrated 7 inches. (T. 2191) The |l ast 4 all
hit the spine: one fractured the fifth thoracic vertebra, the next
was just below that one, the next hit the spine in the mddle of
the back and the last injured the tenth thoracic vertebra. (T.
2192) The wounds to the spine were consistent with having been
inflicted while the victimwas |ying on her stomach on the fl oor.
(T. 2202-03)

Har|l man renoved the section of rib cartilage that had been
stabbed, placed in formal dehyde and sealed it. (T. 2205-09) M.
Quinn died as a result of the injuries to her head and the stab
wounds. (T. 2212) She was alive when each and every injury
occurred. (T. 2212)

Dolly Britton testified that Defendant was a friend of her son
Johnny and cane to her house to visit, arriving between 8:30 and
9:00 p.m on Christms Eve 1983. (T. 2281-86) He and the Brittons
pl ayed card, drank beer and whiskey and snoked marijuana unti
10:30 p.m (T. 2286-87, 2297, 2299-2300) Johnny Britton went to bed
because he was drunk, and Defendant asked to borrow a crowbar,
whi ch was not given to him (T. 2287-88) Defendant |eft the house
al one between 10: 30 and 11: 00 p.m (T. 2288) Wil e Def endant was at
the Britton house, he was wearing a blue sweater with a fox enbl em
onit. (T. 2289) Early the follow ng norning, Defendant again cane
to the Britton hone and renai ned about 30 mnutes. (T. 2289)

Bri an Reynol ds, a police photograph, testified that he took a

phot ograph of the bloody fingerprint in the crinme |ab on Decenber
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28, 1983. (T. 2322-23) This photograph was taken using high
contrast black and white film so that the fingerprint could be
conpared. (T. 2323) Mchael Collier, a fingerprint technician,
testified that he took Defendant’s fingerprints on Decenber 27,
1983. (T. 2329-33)

Jorge Pena testified that he was a Burdine's salesman in
Decenber 1983. (T. 2340) He sold a sweater on Decenber 28, 1983 to
Def endant, who was weari ng an expensi ve, Piaget watch. (T. 2341-63)
Angel a Pearson, a Burdine’'s manager, testified that the sweater
purchased was a v-neck vel our sweater. (T. 2491-2502)

Wlliam MIler, a fingerprint exam ner, exam ned the |atent
and patent prints recovered fromthe crinme scene. (T. 2368-2400)
There were 8 identifiable prints, which included the bl oody print.
(T. 2399-2400) He also had 65 sets of elimnation prints from
enpl oyees at the Federal Express office. (T. 2408) He positively
identified the bloody fingerprint as Defendant’s print. (T. 2410)
He mat ched one of the remaining prints to Sue Minoz but was unabl e
to match any of the remaining prints to anyone. (T. 2412) He stated
that the blood had to be on the finger before it touched the door
janb to make the print. (T. 2432-33)

Det. WIlliam Sal adrigas, the |ead detective, testified that
the victims car keys and sone change were found in the victins's
pocket. (T. 2516-17) He also stated that the partial shoeprint was
not coll ected because attenpting to renove it woul d have destroyed
it. (T. 2527) Det. Sal adrigas confirned that they |ooked for the

dry cl eaner where Defendant alleged he had taken his sweater and
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found none. (T. 2533-34) A cleaner in the area did have clothes in
Def endant’ s nane but not a sweater. (T. 2534) At the time of his
arrest, Defendant’s clothing and his Piaget watch were seized. (T.
2544- 46, 2548) Defendant’s hand had scars on them (T. 2556)

Techni ci an Dani el Eydt testified that he took bl ood and hair
sanpl es from Defendant pursuant to a search warrant after his
arrest. (T. 2616-21) Defendant initially was belligerent and
refused to allow the sanple to be drawmn. (T. 2627-28)

Dol ores Douglas Sheppard testified that she lived wth
Defendant at the tinme of the crine. (T. 2628-30) Defendant
routinely drove her car in which she kept a knife. (T. 2630-31)
After Christmas, Sheppard found the knife in the kitchen sink and
did not return it to the car. (T. 2632, 2640) On Christmas Eve
1983, Defendant took Sheppard s car to go to work around 2: 00 p. m
and returned honme around 5:00 p.m (T. 2633) Defendant |eft again
around 9:00 p.m, and Sheppard went to sleep. (T. 2634-35) When
Sheppard awoke around 5:00 a.m the next norning Defendant was
there, and his clothes were on the floor. (T. 2636) Sheppard did
not | ook at the condition of the clothes. (T. 2636) Sheppard never
saw t he sweat er Def endant had been wearing Chri stmas Eve again. (T.
2640- 41)

Sheppard stated that the day after Christmas, Defendant
replaced his Tinmex watch wth what Sheppard thought was an
imtation Piaget Watch. (T. 2639-40) She assuned the watch was an
imtation because of the cost of a real Piaget. (T. 2652)

Theresa Merritt, a serologi st and hair analyst, testifiedthat
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she received and tested the bl ood sanples and standards in this
case. (T. 2658-76) The sanples were all <consistent with the
victims blood type except the blood from the fingerprint. (T.
2674-78, 2680-81, 2682-83) The blood from the fingerprint was
consistent wth a mxture of Defendant’s sweat and the victims
bl ood. (T. 2679-80) The nail scraping fromthe victi mreveal ed only
the presence of blood consistent with her own. (T. 2681-82) The
steak knives from the bathroom and the clothes Defendant was
weari ng when arrested did not have any bl ood on them (T. 2682-83)

Merritt tested the knife recovered from Defendant’s car, and
it was positive for presunptively blood at the connection between
the blade and the handle. (T. 2684-85) However, this testing
consuned the sanple. (T. 2685) The nolding from the trunk of
Defendant’s car had bl ood consistent with the victinis type, and
the Timex watch had bl ood consistent wth the same m xture as the
fingerprint. (T. 2686-87) The hair found in Ms. Quinn’s right hand
was consistent with her owm hair. (T. 2694-95) The hairs found in
Ms. Quinn’s left hand were inconsistent with her own hair or
Def endant’s hair. (T. 2695) Al three of the hairs appeared to have
cone from separate people, and were consistent wth having been
pi cked up frombeing in contact wwth a carpet. (T. 2695-98)

Wl liam Conrad testified regarding the science of tool mark
and firearmidentification and the procedures used in this science
consistent with his testinony at the Frye hearing. (T. 2746-74)
When Conrad was called to testify, Defendant objected because he
had not done the testing in this case, and the objection was

43



overruled. (T. 2746-47, 2752-57) Robert Hart testified that he
examned the knife mark in the victimis rib cartilage and
determ ned that it was made by the knife found in Defendant’s car.
(T. 2789-2807, 2852-80) He also testified regarding the science of
tool mark and firearns exam nation consistent with his testinony at
the Frye hearing. (T. 2789-2807, 2852-80) Hart added that counting
t he nunber of points of simlarity to determ ne an identification
had been proposed but was not generally accepted. (T. 2873-
74) Lonni e Harden testified to the science of tool mark and firearns
exam nation consistent with his testinony at the Frye hearing. (T.
2933-48) He al so stated that he i ndependent|ly exam ned t he evi dence
inthis case and confirmed Hart’s identification. (T. 2933-48)

As the State was about to rest its case, Defendant produced
Kopec for the continuation of his deposition, and he arrived with
exhibits he had created the day before which he clained
denonstrated that a existing fingerprint could have been coated in
bl ood. (T. 2970-71) The State requested a recess to exanm ne the
exhibits. (T. 2970-74) The trial court decided to permt the State
to rest and then recess the proceeding to allowthe State to doits
exam nation. (T. 2974-75)

After the recess, the State noved for a Ri chardson hearing
regardi ng Kopec’s exhibits, and al so objected on Frye grounds and
relevance (T. 2978-3010) Apparently, the night before he was
supposed to testify, Kopec had taken a nunber of surfaces, none of

whi ch were painted netal |ike the door janb, place fingerprints on
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them in grease and floor polish, and then poured, splashed and
brushed bl ood over them (T. 3006-10) Kopec admtted that he nade
no attenpt to simulate the actual condition of the bloody
fingerprint in the case and its surroundings in meking his
exhibits. (T. 3047-58)

Kopec stated that he was planning to wite an article on
ability of prior fingerprints to be visualized by being coated in
bl ood. (T. 3030) He clainmed that he decided to wite the article
because there were not articles on the subject and he had just
| earned that his theory was not general accepted. (T. 3043-44)

The trial court indicated that it felt constrained to grant a
conti nuance as the renmedy for the di scovery violation. (T. 3020-21)
The State responded that a conti nuance woul d be necessary to even
conduct a Frye hearing. (T. 3021-22) Defendant responded that a
Frye hearing was not necessary because the tests were based on a
conbination of fingerprint expertise and serology and was not
novel . (T. 3022-23) After hearing Kopec explain the exhibits and
viewng them the trial court decided to exclude them as nore
confusing than relevant. (T. 3058-59) The trial court noted that
the exhibits were not renotely simlar to the condition of the door
frame. (T. 3058-59)

Before the jury, Kopec testified that he had seen many
occasions were a fingerprint had been on a surface and was nade
visible when bloody hit it. (T. 3070-90) He stated that this
results in a negative fingerprint. (T. 3090) However, he clainmed if
the fingerprint was press hard into the surface, the blood would
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make a positive print. (T. 3091-92) Kopec stated that the print
woul d have to have been nmade in grease, paint or floor wax when it
was originally placed on the object for this process to occurred.
(T. 3092-93) He stated that he had verified this theory through
testing. (T. 3103-05)

On cross, Kopec admtted that he was an a supervisor at FDLE
for all of the tine be listed on his resune. (T. 3106) Kopec stated
that he was qualified as a fingerprint analyst but was unable to
state what percentage of his tinme in any job had been spent
anal yzing fingerprints or how many tinmes he had qualified as an
expert inthe field. (T. 3114-15) He asserted that he was qualified
as an expert in crinme scene processing and anal ysi s, hair and fi ber
anal ysis, gunshot residue, serology, and tool and firearm
exam nation. (T. 3116-17) He clained that he had never gotten an
advanced degree despite years of formal education because he did
not want to take course he considered irrelevant. (T. 3118)

Dal e Nute testified to his theory of why tool mark anal ysis of
knife marks in cartilage was not scientific in accordance with his
Frye hearing testinony. (T. 3138-93)

Def endant testified that Johnny Britton was his hel per at work
because he had had an operation. (T. 3205) He clai nmed that he used
grease, oil and wax in his job. (T. 3209-14) He admtted that he
had been given keys to the building at one point but clainmed to
have i medi ately returned them (T. 3214-15) Defendant testified to
his activities on Christmas Eve and early Christms norning
consistent with his statenent to the police. (T. 3220-28) He stated
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that the watch was not a real Piaget and that he had stated it was
expensi ve because he did not |ike being asked out it. (T. 3229-31)

Def endant claimed that the police had threatened himto get
his sweater. (T. 3242-44) As such, he asked Sheppard’' s children to
search the house for the sweater was he was at work. (T. 3241) Wen
he called honme, the children said they had found the sweater so
Def endant arranged to neet the police. (T. 3244) However, the
children did not have the sweater when Defendant cane hone for it,
and he could not find it so he bought a new sweater to give to the
police. (T. 3245-49) In describing where he |ast had the sweater,
Def endant stated that he had been drinking on the night of the
murders. (T. 3247)

In rebuttal, Toby Wl son testified that the bl oody fingerprint
was not created by blood splashing on it. (T. 3363-71) He could
tell this because of the snearing of the blood. (T. 3370-71)

After deliberating, the jury found Defendant guilt of first
degree nurder, arnmed robbery and arned burglary of an occupied
structure with an assault. (R 1938-39, T. 3659) The trial court
adj udi cated himguilty in accordance with the verdicts. (R 2119-
20, T. 3680) After the verdict was rendered and Defendant
adj udi cated, the State noted that Defendant was refusing to be
fingerprinted. (T. 3681) Defendant clained that he was not refusing
but was nerely seeking to speak to his counsel about court costs.
(T. 3681-82)

Prior to the penalty phase, Defendant filed a notion to

decl are 8921. 141, Fla. Stat. unconstitutional because it does not
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define the requirenent for finding the existence of mtigating and
aggravating factors or require that the jury make specific findings
to support its recommendation. (R 2008-11) As alterative relief,
Def endant requested that a special verdict form be used, which
Def endant stated that he was prepared to proffered but which was
not attached to the notion. (R 2008-11) The State responded that
the statute has been repeatedly upheld against this chall enge and
that special verdict forns are not required. (R 1977-78) The tri al
court denied the nmotion. (T. 3779)

During the penalty phase, the State presented a certified copy
of Defendant’s 1976 conviction for arnmed robbery with a knife in
13th Judicial Crcuit case no. 97-63457. (T. 3868-70) The testinony
of Louis White, the victimof this crine was read to the jury. (T.
3870-73) Wiite stated that he had taken a lady to the store when
Def endant canme up to themand demanded noney. (T. 3870-72) Wen the
| ady refused to conply, Defendant put a knife to Wite's throat.
(T. 3872) Wiite and the | ady t hen gave Def endant $140, and he fl ed.
(T. 3872) Defendant was arrested that day, and t he stol en noney was
recovered fromhim (T. 3872-73)

Doreen M nnick, the victim s nother, testified that the victim
was her best friend. (T. 3876-77) She stated that Ms. Quinn was a
uni que person with many friends and that |life was not fun anynore
w thout her. (T. 3879-80) Nancy Van Der Plate stated that she
considered the victimto be |ike a sister to her. (T. 3880-82) She
stated that Ms. Quinn was a kind, generous, considerate person who

did volunteer work in the community. (T. 3882-83) The | oss of M.
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Qui nn has changed her life. (T. 3884)

Lt. Francine D Erminio, a corrections officer at the Dade
County Jail, testified that Defendant was better than nost of the
inmates. (T. 3887-89) However, she noted that Defendant had been
reported for assaulting Oficer Mdss. (T. 3889) She stated that
general |y Defendant acts appropriately with the guards and ot her
inmates. (T. 3889-90)

On cross, she admitted that of the two years Defendant had
been in the custody of Dade County Corrections, he had spend 14
months at facilities other than Dade County Jail. (T. 3891-92) As
such, Lt. D Erm nio know edge of his behavior during that period
was fromrecords that are only kept for a year. (T. 3892-93) She
also adm tted that Defendant had been found with contraband in his
cell on nunerous occasions. (T. 3894) Further, she admtted that
Def endant was only in contact with other inmates when he was taken
out of his cell at which point he is in handcuffs and in the
presence of several guards. (T. 3896-3900)

Sgt. Arthur Cdenons, a corrections officer at Dade County
Corrections Metro-Wst facility, testified that Defendant had
behaved as a typical, average inmate. (T. 3904-06) He stated that
Def endant had not been involved in any fights and was respectful.
(T. 3906) Sgt. Clenpns also admtted that Defendant only have
contact with other inmates when out of his cell. (T. 3907-10)

Sgt. Ernest Parrish, a corrections officer with Dade County
Jail, stated that during the period of his 13 year incarceration

when he had been in that facility, he had not been violent and
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behaved respectfully. (T. 3912-13) He al so knew Defendant had a
di sci plinary hearing, and contraband had been found i n Defendant’s
cell. (T. 3916-20)

Renee Rico, Defendant’s sister, testified that Defendant was
al ways very nurturing toward her. (T. 3937-40) Rico admtted that
Def endant had been incarcerated for nost of her life. (T. 3939)
When Def endant asked Rico about her experiences with her nother,
the State objected. (T. 3940) The State pointed out that she had
not lived in the same house wi th Defendant since she was 2% or 3
years old and asserted that his upbringing was not relevant to
Def endant’ s upbringing. (T. 3940-41) Def endant conceded t hat he had
not been raised with Rico but contended that her upbringing was
rel evant because they had the same nother. (T. 3941, 3946) The
trial court ruled that Defendant could elicit testinony that was
related to his character and upbringing but could not elicit
testinony related to the witness’ character. (T. 3946)

Def endant then asked Rico to speak about her nother to which
Ri co responded by describing her relationship with her nother and
al l eged chil dhood abuse of her nother. (T. 3847) The State’s
objection to this testinony was sustained, as was the State's
objection to how Rico was raised. (T. 3947-48) However, the tria
court permtted Rico to testify that her nother worked hard to
provi de her children with a private school education but did not
have a lot of tine to spend with her children. (T. 388-49)

Dai sy Longwor t h, Def endant’ s not her, testified that

Def endant’s father had a nervous breakdown when Def endant was two
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and was in a nental hospital for two years. (T. 3950-51) After the
breakdown, Defendant’s father never returned to live with the
famly. (T. 3960) However, his father visited himregularly. (T.
3961- 62)

She stated that she left the children in the care of Mary
W1l 1lians when she was working. (T. 3952) At that tine Defendant was
around 8 vyears old. (T. 3959) Eventually, she stopped taking
Def endant’ s brother Leonard to WIIlianms because he conpl ai ned t hat
WIllianms’ son Ernest was “fooling with his back.” (T. 3952-53)
However, the other children continued to stay with her. (T. 3953)
Eventual |y, Defendant’s sister Liz stated that Ernest was raping
the children and that WIllianms knew about it. (T. 3954-55)

When Def endant was around 9 years old, he was bitten by a dog.
(T. 3958) The bit injured his ear. (T. 3958) Wen Defendant was
el even or twel ve, Defendant and Leonard were sent to live with his
father and stepnother for six nmonths. (T. 3958, 3962) Defendant’s
father disciplined the boy by hitting themwi th an electrical cord
when they m sbehaved. (T. 3957-58) The father told the nother of
this incident. (T. 3972) The boys did not like this and returned to
live with their nother. (T. 3958) Wen Defendant returned, his
not her could not control him (T. 3959-60) The problem was that
Def endant wanted to do only what he desired. (T. 3960) Defendant
woul d stay out all night and woul d di sobey hi s not her about staying
home. (T. 3964)

On cross, Longworth admtted that she had never reported the

al | eged sexual abuse and had never confronted WIlians or her son
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about it. (T. 3966-67) She admtted that she first |earned of the
abuse when Def endant was 14. (T. 3967-68) Further, she cl ai ned that
she did not |earn of any abuse to her daughter Liz until Liz was an
adult. (T. 3969) She stated that when Defendant was 19, he tol d her
that Ernest had pulled down his pants and tried to have sex with
him (T. 3969-70)

Longwort h acknow edged that the boys enjoyed going to spend
the summers with there father. (T. 3972) They also went to their
father’s for sone Christmases. (T. 3972)

Joseph Lopez, Defendant’s son, testified that his father
encourages himto stay out of trouble and stay in school. (T. 3975-
76)

Estella Collins, Defendant’s maternal aunt, testified that
when Defendant was 8 years old, she saw Ernest Mywody in the
bat hroom w t h Def endant bend over through a crack in the wall. (T.
3979-83) However, Collins admtted that she did not report having
seen this to anyone, including her sister. (T. 3983) She was unsure
if Defendant continued to be care for by WIllians after this
incident. (T. 3984)

Collins stated that Defendant’s father had beaten hi mw th the
el ectrical cord when Defendant was 6. (T. 3987) According to
Collins, this occurred when Defendant’s father returned to live
with the famly after his release from the nental hospital. (T.
3988) Additionally, Defendant was beaten when he went to live with
his father later. (T. 3987)

Collins stated that when Defendant’s nother could no | onger
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control him Defendant cane to live with her. (T. 3989) However,
Def endant stopped living with her when a man canme to the house and
i nformed her that Defendant had drawn a knife on him (T. 3990) She
al so stated that Defendant started dating 3 ol der wonen when he was
15. (T. 3998-99) She denied having petitioned the juvenile court
for help in controlling Defendant. (T. 4001-02)

Leonard Ramrez, Defendant’s brother, verified Longworth’s
testinmony that his father l|left the house after the nervous
breakdown and never returned. (T. 4014-15) After that time, the
children lived with their nother, who had to work nost of the tine.
(T. 4015-16)

Def endant next asked Leonard to explain the bad thing that
happened to himas a boy. (T. 4016) The State objected that this
testinony was not relevant and was unduly prejudicial. (T. 4016)
The trial court ruled that the specifics of any sexual abuse of
Leonard was i nadm ssible but permtted Defendant to introduce the
fact that Leonard had been sexually assaulted and to di scuss abuse
of Defendant. (T. 4016-20)

Leonard then testified that Defendant, Liz and he were
sexual ly abused by Ernest Mwody as children. (T. 4020-21)
Thereafter, the State withdrew its objection to the effect the
sexual abuse had on Leonard. (T. 4027) Leonard then expl ai ned that
he was sexually abused 7 to 10 tines and knew Defendant had been
sexual |y abused because Defendant and Ernest would go off to
different places. (T. 4028) Leonard stated that the sexual abuse

caused himto have troubl e keeping jobs, conmt nonviolent crines
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and abuse drugs. (T. 4028-30, 4047) Leonard would discuss his
probl enms with Defendant, who would try to help him (T. 4030-31)

Leonard stated that he had a difficult time living with his
fat her because he yelled at the children and hit them (T. 4031-32)
Al so, the children m ssed their nother. (T. 4032) On cross, Leonard
stated that Defendant was 9 when they lived with there father for
a school year and that they were hit because they had not done
their chores. (T. 4037-40) He admtted that he had kept jobs for
significant periods of tinme and had a good work record. (T. 4048)

He stated that the sexual abuse occurred when he was 5,
Def endant was 6 and Liz was 2. (T. 4041-42) He admitted that he saw
Ernest frequently as an adult. (T. 4043-44) He al so clainmed that
Def endant told hi mabout being sexually abused when Def endant was
21 and had been released fromprison. (T. 4044-45)

As Leonard was being excused, Defendant requested a recess.

(T. 4049) As he was |eaving the courtroom Defendant yelled, “you
bitch,” at the prosecutor. (T. 4053-54) When he returned Def endant
apol ogi zed for having done so. (T. 4054)

Sgt. Kenneth O Neill, a corrections officer at Metro-West,
testified Def endant had never been violent in his presence and had
al ways behaved respectfully. (T. 4056-58) Sgt. O Neill admtted,
however, that he is a shift commander and does not regularly guard
inmates. (T. 4059-61) Further, Sgt. O Neill stated that he had not
reviewed Defendant’s file and had forgotten that he had personally

authored a disciplinary report about Defendant. (T. 4062-66) Cpl.

Kay Robinson, a corrections officer at the Dade County Jail,

54



confirmed that Defendant behaved hinself. (T. 4070-72)

Sgt. Eugene Kelly testified that he arrested Defendant for the
armed robbery of Louis Wiite. (T. 4076-77) He did not specifically
recall the arrest and did not renmenber Defendant being
uncooperative. (T. 4077-79) Defendant did provide a handwiting
confession to the robbery. (T. 4079, 4083-84) However, Sgt. Kelly
admtted that Defendant escaped from pretrial detention in that
case. (T. 4087)

Brezetta Ramirez, Defendant’s wife, testified that she met him
in 1983 and that he helped her resolve an argument wth her
boyfriend at that tinme. (T. 4087-89) After Defendant was arrested,
he would call her and provide enotional support. (T. 4090-91)
Def endant al so encourage his wife to get her real estate |icense
and was interested in investing in real estate. (T. 4095-97) After
Def endant was returned to Dade County, he arranged to speak to, and
visit with, his children, who he | oved and encouraged. (T. 4091-95)

On cross, Ramrez admtted that she began a sexual
rel ati onship wth Defendant while he was still living with anot her
woman. (T. 4099-4100) Further, she admtted that Defendant had
fathered 2 children with 2 different wonen, neither of whom were
Ram rez or Dougl as, shortly before his arrest. (T. 4100-01)

Li z Jackson, Defendant’s hal f-sister, testified that Defendant
was attacked by his aunt’s dogs when he was 10. (T. 4104-07)
Def endant al so defended her once from a nei ghborhood bully. (T.
4107-08)

She stated that she was sexual |y nol ested by Ernest Mody. (T.
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4109) When she started to describe the specifics of her sexual
abuse, the State objected, and the trial court sustained the
objection. (T. 4109)

Jackson stated that he nother worked hard to support the
famly. (T. 4110) She stated that her nother could be very kind and
very angry, particularly after her second husband left her. (T.
4110-11) Her nother displayed her anger by playing gospel nusic
early in the norning and yelling. (T. 4110-11) Her nother was not
affectionate and did not pay nuch attention to the children but
woul d buy the children nice presents. (T. 4111-12) During this
testinmony, the trial <court sustained objections to Jackson
testifying that her nother identified her wwth her father and her
reaction to getting nice presents. (T. 4111-12)

She |l earned that her brothers had been sexually abused as
well. (T. 4112) This caused her to be non-responsive, anger and
prone to cry. (T. 4112) Wen she started to descri be her pregnancy,
the State objected that it was not responsive, and Def endant agreed
to cut off the narrative testinony. (T. 4113)

As a child, Jackson’s nother was often not at honme and there
were no adult males in the house. (T. 4114-15) She would turn to
Def endant for hel p because Leonard’s behavi or was al ways abnor nal .
(T. 4115) Wen Defendant asked how t he sexual abuse had affected
her Iife and Leonard’ s life, the trial court sustained the State’s
objection. (T. 4116-21) The trial court permtted Jackson to
testify regardi ng her know edge of its affect on Defendant’s life.

(T. 4117-20) Jackson stated that Defendant enotionally supported
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her because of the strained relationship between herself and her
mother. (T. 4122) Wen she started to add a description of her
not her, the State objected that the answer was nonresponsive, and
the trial court sustained the objection. (T. 4122-23)

On cross, she stated that she was only nol ested once when she
was 5 or 6. (T. 4123-24) She did not know if she was present when
Def endant was nolested. (T. 4125) Further, she admtted that
Def endant stopped living with the famly when he was 12 or 13. (T.
4125) She al so acknow edged that she was sexually nol ested by two
other individuals. (T. 4126-27) Jackson stated that she attended
coll ege on an academ c scholarship and did well in school. (T.
4126) She al so worked regqularly. (T. 4128)

Jonat han Sorensen, a professor of crimnal justice, testified
that he specialized in corrections and capital punishnment. (T.
4130- 31, 4155-57) He had witten several articles on the subject of
predi cting future dangerousness. (T. 4157-60) In support of these
articles, he conducted studies on the behavior of inmates whose
deat h sentences were commuted as a result of Furman v. Georgia, 408
U S. 238 (1972), and on t he behavi or of i nmates whose had comm tted
murder and received sentences |less than death. (T. 4159-60) The
studies | ooked at the rate of m sbehavior while incarcerated and
the rate of recividismonce released, and found that 1% of nurders
were likely to nurder again and 10% were likely to commt further
violent crinme. (T. 4161, 4165, 4167) They then |ooked at the
characteristics of the inmtes and created an actuarial table for
predicting future dangerousness. (T. 4161) The factors that where
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found to be significant were the age of the offender, his prior
record, his institutional behavior, the I ength of tine served, his
famly relationships and his naintenance of his innocence. (T.
4162, 4164) The studi es reveal ed that nurderers tend to be the best
behaved prisoners and the least likely to reoffend, as conpared to
ot her class of prisoners. (T. 4162-63)

In this case, Sorensen revi ewed Def endant’s prison records and
found 9 disciplinary reports (DR s) in the 9 years worth of
records. (T. 4170-72) The average rate of DR's for his prison was
1 every 13 nonths. (T. 4226) Further, he did not consider these
reports to be for violent behavior. (T. 4172-73) Fromhis earlier
i ncarceration, Defendant amassed 18 DR s in 4% years. (T. 4173-74)
Sorensen al so believed that Defendant was claimng he was i nnocent
and had good famly relationships. (T. 4174)

When Sorensen was asked to render an opinion on Defendant’s
adj ustnent to prison, the State voir dired the witness, who stated
that there was no recognized field of predicting future
dangerousness. (T. 4176-77) Based on this response, the State
obj ected to Sorensen offering an opinion. (T. 4177) The trial court
recogni zed that the testinony would violate Frye. (T. 4177-81)
Def endant argued that crimnology and statistics were recogni zed
fields and that other trial courts had permtted simlar testinony.
(T. 4177-81) Defendant did not request an opportunity to further
qualify the testinony. (T. 4177-81) The trial court acknow edged
the testinony was i nproper but permtted it anyway over the State’s
objection for fear that this Court would reverse. (T. 4180-81)
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Sorensen then opined that Defendant was well adjusted to
prison and woul d continue to be so. (T. 4182) Further, he felt that
Def endant woul d not be violent in the future. (T. 4182-84) Sorensen
stated that his opinion would be the sane if Defendant had been
rel eased the date after trial. (T. 4187) He adm tted t hat Def endant
had frequent contact with the crimnal justice system since
chi | dhood and had been incarcerated for a large part of his life.
(T. 4190) Further, he admtted that he had msread a DR that
indicated that Defendant had commtted an assault. (T. 4193)
Anot her DR indicated that Defendant had threatened a guard but
Sorensen did not think this was serious. (T. 4194)

Sorensen adm tted t hat Def endant was reported as naki ng a poor
adjustnment to prison during his initial incarceration. (T. 4199-
4207) He consi dered that Defendant had successfully conpleted his
parol e even though he had seen a report indicating Defendant had
commtted a battery during that period. (T. 4207-14) He also
admtted that Defendant had gotten into trouble every tine he had
been released from custody since the tinme he was 13. (T. 4214)
However, Sorensen felt that the records of his present
i ncarceration were nore inportant. (T. 4214)

He stated that the |lowest recidivismrate he had seen for
i ndi vi dual s rel ease fromprison was between 6 and 10%for nurderers
and that the rate was hi gher for robbers and burglars. (T. 4215-16)
Further, he had not considered the notive for the nurder in
arriving at these figures. (T. 4216-17) He acknow edged that

Def endant had frequently been found wth contraband, which could
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have been used as weapons, in 1996 and 1997. (T. 4228-32)

In rebuttal, Joseph Papy, a parole officer, testified that he
prepared a presentence investigation of Defendant in 1976. (T.
4326-29) He stated that Defendant was incarcerated in a juvenile
facility between the ages of 14 and 15. (T. 4331) He stated that he
al so revi ewed Defendant’s parol e records, which indicated that his
rel ease was due to overcrowdi ng, was not in contact with his parole
officer for the last year of his parole and was involved in a
battery. (T. 4332-36)

Ted Key, a corrections probation officer, testified that
Def endant had been under nmaxinmum security while in state prison.
(T. 4339-40) Under these conditions, Defendant can only interact
with other prisoners twice a week for 2 hours. (T. 4340-42)
Def endant had 8 DR s, which he considered to be serious. (T. 4345-
51) Irma Botana, a probation officer, testified that she spoke to
Def endant in 1985, and he admtted to being violent with his son’s
not her and Douglas. (T. 4362-64) Sgt. Rene Villa, a corrections
officer with Dade County, testified that she reviewed Defendant’s
jail records and found he had contraband in his cell 12 tines
within a year. (T. 4368-71)

During his closing argunent, Defendant asked the jury to cry
because he was sexually abused as a child. (T. 4416) Defendant
appealed to the parents and grandparents on the jury to consider
the effect of child abuse. (T. 4416-17) He asserted that jail was
a “hell hole” and that he is being punished by not being able to

live with his famly. (T. 4418-20) He suggested that the anguish
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that Defendant’s famly felt over their own abuse and the pain they
felt because Defendant was incarcerated should be considered. (T.
4420- 22) Defendant asserted that he m ght be able to prove that he
was not guilty. (T. 4424) He begged the jury to reconmend |ive for
the sake of his famly and as a show of conpassion. (T. 4429-30)

After deliberating, the jury recommended a |life sentence. (T.
4444) At the Spencer hearing, the State argued that the trial court
shoul d overrule the jury's recomendation. (T. 4455-71, 4477-85)
The State asserted that jury was inproperly influence by synpathy
for Defendant’s brother and sister and the deneanor of Defendant’s
famly on the stand. (T. 4466, 4469) Further, the State suggested
that the evidence of abuse was fabricated because it was not
mentioned in the original PSI inthe matter or at the first penalty
phase. (T. 4465) The State contended that Sorensen’s testinony
should never have been admtted and that Defendant’s cl osing
argunent was an inproper appeal for synpathy for Defendant’s
famly. (T. 4477-85)

Thereafter, the trial court overrode the jury’s reconmendati on
and sentenced Defendant to death. (T. 4537, R 2462-88) The trial
court found 4 aggravating factors: prior violent felony, duringthe
course of a robbery and burglary nerged with for pecuniary gain,
Wi tness elimnation, and hei nous, atrocious and cruel (HAC ) (T.
4511-17, R 2463-66) The trial court found no statutory mtigating
factors and 4 nonstatutory mtigators: physical and sexual abuse
and positive influence on his famly. (T. 4517-33, R 2466-88) The
trial court al so sentenced Def endant to consecutively terns of life
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i nprisonnment for the armed burglary and the armed robbery. (T.
4537, R 2490-91) This appeal follows.
SUMVARY OF THE ARGUMENT

The trial court properly concluded that the knife mark
identification was adm ssible because it is generally accepted in
the scientific community. It is also reliable. Because of defense
di scovery violations and failure to conpliy with Frye, the tria
court properly excluded denonstrative aids to illustrate it.
Moreover, the trial court properly determ ned that they were nore
prejudicial than probative.

The trial court properly deni ed Def endant’ s notion to suppress
as the search warrant was vaild. Even if they did not, the officers
relied on the warrants in good faith and the evidence would have
been i nevitably discovered. The trial court al so properly found the
crime scene technician unavail able due to nenory | oss. Moreover,
any error in doing so was harm ess because her testinony was
corroborated by physical evidence and ot her testinony.

The trial court properly overrode the jury’ s recommendati on.
The all eged mtigation was poorly supported by the evidence and did
not outwei gh the aggravation, and the jury was swayed by synpathy
for Defendant’s fam |y and an i nproper closing argunment. The trial
court properly found both witness elimnation and HAC. The tri al
court applied the correct law and its findings are supported by
conpetent, substantial evidence. The trial court properly limted
the evidence regarding Defendant’s siblings’ pr obl ens, as
irrelecant. The trial court properly determned that special
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penal ty phase verdict forns were not required.
ARGUMENT

THE TRI AL COURT PROPERLY FOUND THAT THE KNI FE
| DENTI FI CATI ON SATI SFI ED FRYE

In Ramrez v. State, 651 So. 2d 1164 (Fla. 1995), this Court
laid out the test for admssibility of the knife mark
identification evidence in this matter. In doing so, this Court
stated that the Frye test for the admssibility of such evidence
should apply. Id. at 1167. In fact, this Court has steadfastly
refused to adopt the federal standard as enunci ated in Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U S. 579 (1993). Hadden v.
State, 690 So. 2d 573, 577-78 (Fla. 1997); Brimv. State, 695 So.
2d 268, 271-72 (Fla. 1997); Hayes v. State, 660 So. 2d 257 (Fl a.
1995); State v. Hickson, 630 So. 2d 172 (Fla. 1993); Flanagan v.
State, 625 So. 2d 827, 829 n.2 (Fla. 1993); Stokes v. State, 548
So. 2d 188 (Fla. 1989). The Frye test requires that the proponent
of evidence nust show that the scientific principal has been
“sufficiently established to have gai ned general acceptable in the
particular field in which it belongs.” Frye v. United States, 293
F. 1013, 1014 (D.C. Cr. 1923).

Here, the State presented the testinony of five experts in
firearms and tool mark identification. Al of these experts stated
that the identification of knife marks in human cartilage was
generally accepted in the scientific community. Further, they al

agreed that the manner in which the identification was made in this
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case was generally accepted in the scientific community. Despite
having twi ce had this matter remanded for a Frye hearing, Defendant
presented no evidence to dispute the State’'s definition of the
rel evant scientific community or the fact that the evidence here
was general ly accepted in that community, as the trial court noted
inits order. (R 1198, 1211) Instead, Defendant nounted a Daubert
chall enge to a Frye issue, as he has done again in this Court. As
such, the trial ~court properly determined that the knife
identification satisfied Frye.

Def endant now asserts that the trial court shoul d have defi ned
the scientific comunity nore broadly to include Nute as a too
mark expert. He then appears to contend that had Nute been
i ncl uded, he woul d have shown that the knife identification was not
general |y accepted. However, Nute was never offered as a tool nmark
expert below. (R 959) Instead, he was offered as an expert in the
“evaluation of forensic science examnations with respect to
testing their scientific nature and validity.” (R 959) Further,
while Nute stated that he had exam ned shoe tracks, which he
considered a static tool mark, he admtted that he did not work in
tool mark identification and did not consider hinself an expert in
tool mark identification or testify as one. (R 950-51, 969-70) As
such, the trial court properly determned that Nute was not an
expert in this field.

Moreover, even if Nute had been considered an expert in this

area, he admtted that this type of anal ysis was generally accepted
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in the scientific community. (R 983-84, 1020) He stated that he
had never seen any criticismof the analysis in any peer journals.
(R 966) Further, he acknow edged that his criticismof the nmethod
were not generally accepted. He stated that his requirenent for
additional testing was his own and not generally accepted in the
scientific comunity. (R 1018-19) He also stated that his
requi renent for evaluation criteria had been proposed in 1959 and
rejected by the scientific community.? (R 1004-06) As such, Nute's
testi nony does not support a claimthat the identification was not
general ly accepted in the scientific conmunity, and the trial court
properly concluded that the evidence satisfied Frye.

| nst ead of addressing the Frye i ssue, Defendant, both here and
inthe trial court, nounted a Daubert chal | enge. Defendant contends
here that he is doing so because the trial court found Daubert
relevant to the Frye test. In fact, the trial court did not. The
trial court conducted a Daubert analysis in an “abundance of
caution” because Defendant had rai sed a Daubert chall enge and this
Court had used the word “reliable” inits last opinion. (R 1222)
As previously noted, this Court has repeatedly rejected Daubert and
shoul d do so again here.

If this Court were to adopt a Daubert analysis, the tria
court would still not have abused its discretion in finding the

evi dence adm ssi bl e. Despite the fact that Defendant now chal | enges

! At trial, Hart acknow edged that the issue was again
bei ng rai sed but was not generally accepted. (R 2892)
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the testing, error rate, peer review and general acceptance, he
only challenged the lack of testing and the nmethod of determ ning
a match below. As such, the trial court cannot be said to have
abused its discretion with regard to the area not presented.

Def endant first contends that the State shoul d have conducted
testing to show that each knife creates a uni que mark. However, at
the hearing it was undi sputed that individually processed knives
create unique tool marks. (R 140-41, 220-21, 269-74, 347, 385,
1020) It was wundisputed that the knife in question had been
subj ected to individual processing through resharpening and use.
(T. 2632) The literature also supported this conclusion. (R 141-
56) As such, the trial court did not abuse its discretion in
accepting the undi sputed evi dence.

Moreover, Defendant’s reliance on Brimis msplaced. There,
this Court relied onthe scientific community’ s own assessnent that
additional testing was necessary. Here, the scientific comunity
has not determ ned that additional testing was not necessary. As
such, Brim s endorsenent of further testing is not applicable here.

Def endant next contends that further testing to show that
uni que identifiable knife marks could be made in human cartil age.
At the hearing, Nute testified that he did not believe any such
testing had ever been perform (R 1016-17) However, if such
testing had been perfornmed, it would satisfy this criteria. (R
1017) The trial court found three articles outlining a |engthy
hi story of testing. (R 1215-17) Defendant now contends that these
tests were insufficient but did not do so in the trial court.

66



Moreover, this contention is not supported by any citation to any
scientific sources. As such, the trial court did not abuse its
discretion in finding that the testing was sufficient.

Def endant next asserts that the trial court should have found
the error rate unacceptable. However, the undisputed testinony at
the hearing was that any inaccuracies in the testing would not
result in a false identification. Instead, the inaccuracies would
result in an identification not being made. (R 135, 166-67, 189-
90, 242-47, 292-93, 355-56) Wiile Defendant asserts that this
cannot be accepted because there is no proficiency testing, the
record reflects that Lonnie Harden and John Cayton both testified
that blind, proficiency testing is conducted. (R 317-19, 419-20)
As such, the trial court did not abuse its discretion in finding
that a false positive identification was not possible.

Def endant next attacks the peer review of the knife mark
identification. However, the State presented 7 articles on knife
mark identification. (S.R 1-8, 10-12, 14-16, 18-21, 23-24, 25-27,
55-57) Additionally, the trial court found 3 additional articles in
its research on the issue. (R 1231-97) Both Hart and Nute
testified that these articles had not generated any di sagreenent in
the comunity. (R 118-19, 966) Even now, Defendant has presented
no peer review data to conflict with these authorities. Further
whi | e Def endant characterizes the German articles as not claimng
identification of the particular knife was possible, this is not
true. (R 1266, “the described nmethod would prove that a specific

knife was not only plausible in terns of its type but that the
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i ndi vidual traces nust have been caused by the sane.”) As such, the
trial court did not abuse its discretion in finding that
“reliability has been established through peer review for
substantive content in a manner subject to critical analysis and in
full conpliance with the scientific nmethod.” (R 1218)

As asserted earlier, the trial court properly determ ned that
the identification was generally accepted in the scientific
community. Further, it should be noted that at | east three reported
decisions in which knife mark identifications in human tissue have
been admtted. See Potter v. State, 416 So. 2d 773 (Ala. Crim App.
1982); State v. Churchill, 646 P.2d 1049 (Kan. 1982); Stout V.
Commonweal th, 376 S.E 2d 288 (Va. 1989). As such, the trial court
did not abuse its discretion in so finding.

The Daubert standard is not arigid test, and the deci sion on
what criteria to use in doing this analysis is conmtted to the
trial court’s discretion, as is the evaluation of these criteria.
Kumho Tire Co v. Carmchael, 526 U S. 137 (1999). Gven the
evi dence before it, the trial court did not abuse its discretionin
finding the knife mark identification satisfied the Daubert test.
As such, the trial court properly admtted the evidence under
ei t her standard.

1. THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON
I N EXCLUDI NG THE DEMONSTRATI VE Al DS.

Def endant next asserts that the trial court abused its
di scretion in excluding certain denonstrative aids that Defendant’s

expert had prepared during trial. However, the trial court acted
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entirely properly given that the entire testinmony of this expert
was excl udabl e as a sanction for a discovery violation and because
it did not net the Frye test. Further, the aids were cunulative to
the expert’s testinony and were unduly prejudicial.

Despite the fact that this matter had been pending for nore
than al nost 14 years at the tine of trial, Defendant waited until
the eve of trial to seek to have his experts exam ne the evidence.
(T. 1598-99) As such, the defense experts had still not conpleted
their testing on the day of trial and were not listed as w tnesses
until the follow ng day, which required the trial court to grant a
two day continuance. (T. 17-27) Even then, Kopec had not conpl eted
his testing, and the trial court found that Defendant had commtted
a wllful discovery violation. (T. 194-96, 199-203) However, the
trial court feared that this Court would reverse if he sanctioned
Def endant for the violation, so he allowed Kopec to conplete his
testing during jury selection. (T. 203-06) On the day Kopec was
supposed to testify and as the State was resting its case, he
arrived with the denonstrative aids at issue here, which he
admtted he had not prepared until the night before. (T. 2970-75)
Again, the trial court found a discovery violation. (T. 3021-22)

G ven these circunstances, the trial court properly concl uded
t hat Defendant had conmtted a wllful discovery violation in the
| at e di scl osure of the denonstrative aids. R chardson v. State, 246
So.2d 771 (Fla.1971). Further, this violation was prejudicial to
the State because it was unable to fully explore the scientific
validity of the theory underlying these exhibits and have its
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experts fully examne them (T. 3019-20) As Defendant repeatedly
viol ated the discovery rules regarding this wtness, it cannot be
said that the trial court abused its discretion in excluding only
the denonstrative aids. State v. Tascarella, 580 So. 2d 154 (Fl a.
1991) As such, the claimshould be rejected.

Moreover, in order for scientific evidence to be adm ssible,
it must pass the Frye test, which requires general acceptance in
the relevant scientific community. Ramrez v. State, 651 So. 2d
1164 (Fla. 1995). Here, Kopec hinself admtted that the theory
underlying his testinony about the fingerprint and the production
of the denonstrative aids was not generally accepted in the
scientific community. (T. 3043-44) Wile Defendant argued bel ow
that Frye was not applicable because the theory was nerely a
conbi nation of fingerprint evidence and serology and both were
generally accepted, this Court has rejected a this argunent. See
Brimv. State, 695 So. 2d 268 (Fla. 1997)(cal culation portion of
DNA evidence satisfy Frye despite claim that it was nerely a
conbi nation of population genetics and statistics.) As such,
Kopec’s testinony would properly have been excluded for not
satisfying Frye, and the trial court did not abuse its discretion
in sinply excluding the denonstrative aids.

Further, the trial court permtted Kopec to testify
extensively about his theory that |atent fingerprints woul d becone
vi si bl e when bl ood was placed on them (T. 3087-99) He clained to

have seen bl oody prints produced in this manner at crinme scenes.
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(T. 3089) He al so was permtted to descri be experinents in which he
stated that bloody prints had been produced in this manner. (T.
3103-05) Thus, Defendant’s reliance on Johnson v. State, 442 So. 2d
193 (Fla. 1983), is msplaced. There, the issue was whether the
expert shoul d have been permtted to testify regarding the results
of his experinents. As Kopec was permtted to do so here, Johnson
is inapplicable. Instead, this matter is controlled by Jackson v.
State, 648 So. 2d 85, 90-91 (Fla. 1994). There, the expert relied
on a hypnotic regression session in reaching his conclusion. The
expert was permtted to describe the procedure but was not
permtted to admt a videotape of the session. This Court found
that the trial court did not abuse its discretion because the facts
and data underlying an opinion need not be admtted and the tape
was cumul ative to the testinony. As such, the trial court properly
excl uded the denonstrative aids under Jackson

Finally, the trial <court properly concluded that the
denonstrative aids were nore prejudicial than probative. Kopec
admtted that the manner in which the denonstrative aids were
produced was not simlar to the manner in which the bloody
fingerprint was made. Further, the bases on which the State's
experts refuted these tests was whether the resultant print would
be a positive or a negative and whether any of the print was
snmeared. (T. 2431-32, 3370-71) The untrained jurors w thout proper
exam ni ng equi pnent would not have been able to evaluate these

probl enms. Further, Kopec has already testified regarding his
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experinments and results. As such, the trial court properly
determ ned that the denonstrative aids were nore |ikely to confuse
the jury than help it, and properly excluded them on this basis.
See Taylor v. State, 640 So. 2d 1127, 1134 (Fla. 1st DCA 1994),
rev. denied, 649 So. 2d 235 (Fla. 1994)(denonstrative aids that
were not simlar to actual evidence properly excluded); State v.
Wight, 473 So. 2d 268 (Fla. 1985), rev. denied, 484 So. 2d 10
(1986) (denonstrative aid that was cunul ative to testinony properly
excl uded) .

1. THE TRIAL COURT PROPERLY DEN ED DEFENDANT' S
MOTI ON TO SUPPRESS THE KNI FE

Def endant next contends that the trial court erred in denying
his motion to suppress the knife. He alleges that the search
warrant was defective because the information was stale and the
source was not revealed. He also asserts that the warrant was so
defective that the officers could not have relied upon it in good
faith and that the evidence would not have been inevitably
di scovered. However, Defendant’s challenges to the warrant are
unpreserved, and the issues are neritless.

Wth regard to the contention that the information regarding
the car was stale and the source not reveal ed, Defendant did not
rai se these issue in his notion to suppress. (R 1414-19) I|nstead,
Def endant asserted that the warrants were defective because the
were based on allegedly illegally obtain information. In his
menor andum i n support of the notion, Defendant again only asserted

that the affidavits did not contain sufficient facts. (R 1478) As
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Def endant did not assert below that the warrant was defective
because the information was stale or the source unreveal ed, these
i ssues are not preserved. Steinhorst v. State, 412 So. 2d 332, 338
(Fla. 1982).

Even if the issues raised here had been preserved, they are
meritless. The affidavit for the warrant to search Defendant’s car
for “[e]vidence relevant to proving a felony to wit First Degree
Murder, Arnmed Robbery and Burglary . . . to wit blood sanples,
property or pieces of property taken,” which was i ssued on Decenber
29, 1983, outline the fact that Ms. Quinn had been nurdered, that
Defendant’s bloody fingerprint was found near the body, that
Def endant had been driving the car around the tine of the nurder,
t hat he had been arrested and that he had given a statenent to the
police. (R 1452-55) It showed that four days el apsed between the
di scovery of the crine and the i ssuance of the warrant. “The courts
of this state have generally refuse to invalidate warrants because
of “staleness,” in the absence of extraordinary circunstances, if
the issuance of the warrant occurs within thirty days of the
observation of the evidence establishing probable cause.” State v.
Lew s, 605 So. 2d 590, 591 (Fla. 2d DCA 1992); see al so Montgonery
v. State, 584 So. 2d 65 (Fla. 1st DCA 1991). As such, the
informati on was not stale, and the trial court properly denied the
notion to suppress.

Mor eover, the affidavit when viewed under the totality of the

ci rcunst ances, provided probable cause. The affidavit showed that
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Def endant had been arrested in the vehicle the previous day and
t hat evidence of a nurder, robbery and burglary were sought. The
fact that Defendant was seen in the car was clearly based on an
actual observation. Further, there was nothing incrimnatinginthe
observation that woul d have given anyone reason to fabricate it.
Swartz v. State, 316 So. 2d 618 (Fla. 1st DCA 1975).

Even if the warrant as defective, the trial court would still
have properly denied the notion under the “good faith” exception.
United States v. Leon, 468 U. S. 897 (1984). While the affidavit
neglects to nmention the source of the observation of Defendant in
the car, Defendant hinself had infornmed the police the day before
his arrest that he drove the car and had been to the Britton house
the evening of the nmurder until 11 p.m (R 1439-40) Dolly Britton
verified that Defendant | eft her house around 11 p.m and returned
the follow ng norning. As such, it is clear that Defendant and Ms.
Britton were the source of the information regarding his presence
inthe car. The nere |l ack of their names did not render the warrant
so lacking in indicia of probable cause as to render reliance on it
unr easonabl e. Leon; State v. D anond, 598 So. 2d 175 (Fla. 1st DCA
1992).

Even if the officers could not have relied on the warrant in
good faith, the trial court would still have properly denied the
notion to suppress. The evidence woul d have been adm ssi bl e under
the inevitable discovery doctrine. See Nix v. WIllians, 467 U S

431 (1984). The knife was found during the search of a car.
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Def endant had been seen driving the car shortly before the crine
and had admtted to doing so. Hs fingerprint was found in the area
of the stabbed, battered body of M. Quinn. The fax machi ne and
ot her property fromthe office had been taken. Defendant hinself
recogni zed the connection between the car and the crinme when he
inquired if the police were |ooking for blood in the car when he
initially consented to a brief search. Under these circunstances,
t he police had probabl e cause to believe the car contai ned evi dence
of a crinme and could have searched it wthout a warrant. Chanbers
v. Maroney, 399 U S. 42 (1970)(no warrant required to search car
even after occupants arrested and car inpounded).

Mor eover, Dol ores Douglas Sheppard, the owner of the car,
eventual |y cooperated wth the police. Two days after Defendant’s
arrest she consent to a search of her honme. (R 2840) She also
testified agai nst Defendant at trial. (T. 2628-52) As such, the
police would inevitably been able to obtain her consent to search
her car as well. See Jorgenson v. State, 714 So. 2d 423 (Fla
1998) (warrantl ess search proper with consent). As such, the trial
court properly denied Defendant’s notion to suppress.

V. THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON

IN FINDING CRIME SCENE TECHN Cl AN BALLARD
UNAVAI LABLE TO TESTI FY.

Def endant next asserts that the trial court abused its
discretion in finding crinme scene technician Dorothy Ballard
unavail able to testify. However, given the circunstances, the tri al

court did not abuse its discretion in finding her unavail abl e.
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Section 90.804(1)(c) & (d), Fla. Stat (1997), provides:

Definitionof unavailability.--"Unavailability
as a witness" neans that the decl arant:
* * %

(c) Has suffered a | ack of nmenory of the
subject matter of his or her statenent so as
to destroy the declarant's effectiveness as a
Wi tness during the trial; [or]
(d) I's unable to be present or to testify
at the hearing because of death or because of
t hen-exi sting physical or nental illness or
infirmty.
Thi s deci si on regardi ng whether a witness neets these requirenments
is commtted to the discretion of the trial court. Stano v. State,
473 So. 2d 1282, 1286 (Fla. 1985); Qutlaw v. State, 269 So. 2d 403
(Fla. 4th DCA 1972), cert. denied, 273 So. 2d 80 (Fla. 1973).

At the hearing on Ballard s unavailability, she stated that
she recalled going to the scene but would be unable to testify
w thout continually referring to her report and prior testinony.
(R 1315-16) She averred that she was unable to hold a nornmal
conversati on because she forgot what she was saying. (R 1318) She
stated that she was under the care of a doctor for her problens.
(R 1318) However, contrary to Defendant’s suggestion, Ballard did
not testify that this was due to side effects fromnedication. (R
1318) \While Defendant now contends that Ballard' s inability to
remenber anyt hing | ong enough to hold a conversati on m ght not have
been a persistent probl emnow, no such contention was raised bel ow.
| nst ead, Defendant nerely asserted that Ballard should be force to

testify by continually referring to her report and prior testinony.

(R 1319-24) As such, Ballard's lack of nenory destroyed her
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effectiveness as a wtness, and the trial court did not abuse its
di scretion in finding her unavail able. 890.804(1)(c), Fla. Stat.;
United States v. Davis, 551 F.2d 233 (8th Cr. 1977)(w tness
unavai l abl e where he renenbered part of testinony but not all);
McDonnell v. United States, 472 F.2d 1153 (8th Cr. 1973)(w t ness
unavai | abl e when he coul d not renenber details of prior testinony);
Commonweal th v. Graves, 398 A 2d 644 (Pa. 1979)(sane).

Further, Gayles testified that as a result of her brief (7
page) testinony at the pretrial hearing, Ballard sobbed for 10 to
15 mnutes. (T. 125, 127) Even after she had stopped cryi ng and was
taken home, Ball ard renai ned vi si bl e upset for 20 nore m nutes such
that Gayles did not feel safe |eaving her alone. (T. 125-26) In
Happ v. State, this Court upheld a finding of unavailability, where
the witness was suffering a nervous breakdown. G ven that Ballard
broke down after her brief testinony at the pretrial hearing and
the fact that she was under a doctor’s care for her enotiona
probl ens, she shoul d be consi dered unavail abl e under Happ.

Def endant’ s rel i ance on North M ssi ssi ppi Conmuni cati ons, | nc.
v. Jones, 792 F.2d 1330, 1336-37 (5th Gr. 1986), is msplaced.
There, the hearsay statenent was not forner testinony. The w t ness
was nerely being called to recount what one party to a conservation
had told her was said to him Here, there was fornmer testinony. As
such, Jones does not apply.

Further, even if the adm ssion of Ballard s fornmer testinony

was error, it was harmess. State v. Diguilio, 491 So. 2d 1129
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(Fla. 1986). Defendant had subjected Ballard to extensive cross
exam nation at the prior trial, which was read to the jury

Ballard’s testinony regarding the evidence collection was
corroborated by phot ographs, physical evidence and di agrans of the
crinme scene. Her deneanor while testifying would not have changed
these itens. Another officer verified her testinony regarding the
di sput ed pi eces of evidence, the fingerprint and the faint, parti al
shoeprint. (T. 1966-68, 1987-89, 1997-98) The jury was able to
observe this officer’s demeanor. Mreover, the evidence of
Defendant’s guilt was overwhelmng. H's bloody fingerprint was
found near the body, he had the nmurder knife in his possession and
he had bl ood consistent with the victims in his car. Property and
money was taken for the closed Federal Express office, and
Def endant purchased an expensive watch the day after the crine. As
such, any error in not having Ballard present to read her reports
and prior testinmony did not affect the jury’s verdict.

V. THE TRI AL COURT PROPERLY OVERRCDE THE JURY' S
RECOMVENDATI ON.

Def endant next asserts the trial court erred in overridingthe
jury’s Iife recormmendati on. However, the trial court properly found
4 wei ghty aggravators. Defendant presented no evidence in support
of, and the trial court found, no statutory mtigation. Further,
whi | e Def endant present ed anpl e evi dence regardi ng his siblings, he
presented al nost no evidence regarding his upbringing, life and
character. Considering this facts, the presentation of sobbing

fam |y nmenbers and the bl atantly i nproper defense cl osi ng argunent,
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the trial court properly overrode the jury s recommendati on.

The standard for reviewing a jury override is whether “the
facts suggesting a sentence of death [are] so clear and convi nci ng
that virtually no reasonabl e person could differ.” Tedder v. State,
322 So. 2d 908, 910 (Fla. 1975). Wile an override my not be
warranted where the record reveals sone mtigation, “[t]hat the
nmere presentation of mtigating evidence precludes inposition of
the death penalty is not and never has been a correct statenent of
this state’s law.” State v. Bol ender, 503 So. 2d 1247 (Fla. 1987);
see al so Robinson v. State, 610 So. 2d 1288 (Fla. 1992). Moreover,
“Iw here a sentence of death is otherwise appropriate and it
appears that sonme matter not reasonably related to a valid ground
of mtigation has swayed the jury to recomrend life, such as
t hrough enoti onal appeal, prejudice, or sone simlar inpact, it is
proper for the judge to overrule the jury's recomendati on.” Thomas
v. State, 456 So. 2d 454, 460 (Fla. 1984); see also Francis v.
State, 473 So. 2d 672 (Fla. 1985).

First, Defendant asserts that the trial court should have
given greater weight to his allegedly repeated sexual abuse.
However, Defendant presented no evidence that he was repeatedly
sexual | y abused. Instead, Defendant relied upon the sexual abuse of
his brother and sister. In fact, Defendant presented a great deal
of enotional testinony regarding the details of his siblings abuse
and its effect on them The only evidence that Defendant was

sexual | y abused at all was the testinony of his aunt, who all egedly
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saw, through a little crack between board in the wall of a frane
house, Mbody w th Defendant “bend over and []going with him from
the back.” (T. 3979-83) Additionally, Defendant presented the
testinmony of his sister and brother that Defendant had told them
that he had been abused w thout any details of this abuse. (T.
4044- 45, 4112) However, Defendant told his nother only that Mody
had attenpted to abuse him (T. 3969-70) Moreover, there was no
testinony regarding how this all eged abuse affected Defendant.

Additionally, Defendant’s siblings, whose abuse and its
effects were anply detailed for the jury, never hurt anyone. Liz
testified that she had done well in school and held a responsible
job. (T. 4126-28) Leonard had no history of violence.? (T. 4028- 30,
4047) In contrast, Defendant had a |l ength history of incarceration
for violent crimes and murdered Ms. Quinn. Gven the l|ack of
evidence to show that this crinme had anything to do with any
al |l eged abuse of Defendant and the inproper influence of the
detailed testinony regarding his siblings, thetrial court properly
determined that mtigating factor was entitled to little weight
despite the jury’'s recommendation. See Lara v. State, 464 So. 2d
1173 (Fla. 1985).

Next, Defendant next alleges that the trial court gave too
little weight to the alleged physical abuse. In making this

argunment, Defendant grossly distorts the nature of the evidence

2 Def endant enphasi zes that Leonard had a conviction for
battery on a | aw enforcenent officer. However, Leonard expl ai ned
that he was attacked by an officer during a riot and sinply fought
back. (T. 4047)
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present ed bel ow. First, Defendant describes his father as nentally
ill at the tinme that he lived with him In fact, the evidence
showed that Defendant’s father had a nervous breakdown about 10
years before that. (T. 3950-51, 3958-62) There was no evi dence t hat
his father suffered any ongoing nental illness. Next, M. Collins
did not state that alleged beating when Defendant was 6 occurred
during a visit. Instead, she testified that this occurred when
Def endant’ s father nmoved back into the house after |eaving the
ment al hospital, which never occurred according to all nenbers of
the household. (T. 3987-88, 4014-15, 3960) Wile Defendant
all egedly clained to have scars, no one stated that they ever saw
them (T. 3963) Moreover, both Defendant’s nother and brother
admtted that the all eged beatings occurred because of m sbehavi or.
(T. 3957-58, 4039) In fact, Defendant’s nother stated that he was
uncontrol |l able. (T. 3959-60) Mreover, there was again no testinony
regardi ng how the all eged beatings affected Defendant. G ven the
weak nature of this testinony, the trial court reasonable found
that no reasonable person could give it nore than little weight.
See Lar a.

Def endant next contends that the trial court should have
consi dered the al |l eged enoti onal negl ect by his nother. Here, there
was no evidence. |Instead, Defendant’s sisters Renee and Liz
testified that their nother worked hard to support the children and
provide themw th a private school education and nice gifts. (T.
3348-49, 4110-12) They agreed that this left their nother wth
little tinme wth the children. (T. 3848-49, 4111-12) Liz also
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described her nother as kind. (T. 4110) Liz also stated that her
nmot her was angry over the abandonnment by Liz's father and not
af fectionate but asserted that she displayed this anger by playing
musi ¢ and yelling. (T. 4110-12) Moreover, there was no testinony
regardi ng the nature of Defendant’s relationship with his nother or
how it actually affected him As such, the trial court properly
found that this evidence fell short of show ng enoti onal negl ect as
mtigation. See Lara.

Def endant asserts that the trial court should have found his
“good” behavior in prison mtigating. However, Defendant’s own
expert agreed that Defendant was only an average inmate. (T. 4170-
72, 4226) Further, Sorensen denigrated the severity of these DR s
based on his opinion of what they were for. (T. 4172-73) However,
Ted Key testified regarding the actual severity of the DR s. (T.
4345) ©Moreover, while a nunber of Dade County Corrections Oficers
testified that Defendant was wel|l behaved, these officers only saw
him during brief stays at the individual facility at which they
wor ked during his various pretrial detentions. Further, Defendant
was frequently found wi th contraband, including weapons. (T. 4370-
73) Thus, the trial court properly concluded that on this record
Def endant was not a good prisoner.

Def endant also contends that the trial court inproperly
rejected Sorensen’s testinony because it did not satisfy Frye
Defendant alleges that the State did not raise a Frye objection

until after the jury returned its recomendation, which is sinply
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untrue. The State asked to void dire Sorensen before he offered his
opinion. (T. 4176) Wen the State voir dired him the State
i mredi ately objected that the evidence was i nadm ssible. (T. 4176-
77) As such, the State did nove to exclude the testinony on Frye
grounds on a tinely fashion. Jones v. State, 701 So. 2d 76, 78
(Fla. 1997).

While Defendant alleges that he had no opportunity to
rehabilitate Sorensen, Defendant was on notice that the trial court
considered this testinony violative of Frye, and never tried to
clarify the testinony. (T. 4180-81) Wil e Defendant asserts that
field should have been considered statistics or crimnology, this
Court has held that nerely defining a new principal as a
conbi nation of old ones does not obviate the need for a Frye
hearing. Brim As such, the trial court properly excluded Sorensen
opi nion. Frye.

Further, the trial court specifically considered the renai nder
of Sorensen’s testinony about his studies and Defendant’s record.
(R 2475) However, the trial court found the studies and details of
Defendant’s record wuseless in predicting Defendant’s future
dangerousness w thout the opinion because the studies were not
speci fi ¢ enough and Def endant, a robber, burglar and nurderer, feel
in several different categories. As such, the trial court did not
find that evidence of future dangerousness was irrelevant, and the
trial court properly determ ned that this mtigator did not apply.

Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997).
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Next, Defendant assails the trial court’s reliance on two
i nstances of his m sconduct during trial, asserting that this was
part of the reason the trial court rejected the good prisoner
evi dence. However, the trial court, in fact, relied on these
incidents in rejecting any clai mof good behavior during trial. (R
2477) Wil e Defendant appears to contend that they never happened,
the record reflects that they did. Wien the State put on the record
t hat Defendant had yelled “you bitch” at the prosecutor, defense
counsel did not disagree that this happened, and Defendant
acknow edged the comment imedi ately after he returned. (R 4053-
54) Further, Defendant did refuse to be fingerprinted after he was
adjudicated. In fact, this incident provoked a response from
corrections that resulted in the conprom se regarding the stun
belt. (T. 3734-35, 3807-09) As such, the trial court properly
rej ected good behavior in the courtroom based on these events.

Next, Defendant argued that the fact that he was a | oving and
supportive famly nmenber shoul d have been considered by the trial
court. However, the trial court did consider this evidence and
found it mtigating. (R 2482-83) However, this factor itself is
not sufficient tojustify reversal of ajury override. See Robi nson
v. State, 610 So. 2d 1288 (Fla. 1992); Bol ender. Here, the evidence
was particularly weak i n that Defendant next lived with his wife or
children. Thus, the trial court properly accorded it little weight.
Wl I acy.

Def endant al so asserts that the trial court should have found
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his alleged intoxication mtigating. However, “[w hile voluntary
i ntoxication or drug use mght be a mtigator, whether it actually
is depends upon the particular facts of a case.” Banks v. State,
700 So. 2d 363, 368 (Fla. 1997). Lack of evidence of signs of
i ntoxi cati on and evi dence of purposeful conduct negate i ntoxication
as mtigation. Banks; Johnson v. State, 608 So. 2d 4, 13 (Fla.
1992); Preston v. State, 607 So. 2d 404 (Fla. 1992). Here,
Def endant and Ms. Britton stated that Defendant had been drinking
and using marijuana. However, he denied being intoxicated. (T.
3247) Ms. Britton did not describe Defendant as intoxicated and
stated that he was able to play cards. Moreover, there was anply
evi dence of purposeful behavior. Defendant got to the Federal
Express office and was able to pry open the encl osure containing
the noney bag and take it. (T. 1628-29) He | ocated and pried open
the one desk drawer that contained valuables. (T. 1604-08, 1867,
1947-48) After killing Ms. Quinn, he was able to realize he was
bl oody and cl ean hinself before | eaving the scene. (T. 1623-24) He
t hought enough to take both of the nurder weapons with hi mwhen he
left. Gventhis evidence, the trial court properly determ ned t hat
the alleged intoxication was not mtigating.

The cases relied upon by Defendant are inapplicable. None of
t hese cases show the | evel of purposeful behavior exhibited here.
Further, in Barrett, 649 So. 2d at 223, Cheshire v. State, 568 So.
2d 908 (Fla. 1990), Anmzon v. State, 487 So. 2d 8 (Fla. 1986),

Norris v. State, 429 So. 2d 688 (Fla. 1983), there was evi dence of
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ot her nental or enotional problens and anply evi dence of purposef ul
behavior. As such, the case upon which Defendant relies are
i nappl i cabl e.

Def endant next argued that the jury could have found that HAC
and witness elimnation were not proven or given them little
wei ght. However, as argued in issues VI and VII, infra, the
evi dence supported these aggravators. WMreover, there was no
legitimate reason for giving these factors little wei ght. Defendant
repeatedly and brutally stabbed and battered the victim for no
ot her reason then she found him commtting a burglary and could
identify him Unlike Jenkins v. State, 692 So. 2d 893 (Fla. 1997),
and Hallman v. State, 560 So. 2d 223 (Fla. 1990), Defendant
present ed not hing that aneliorated the wei ght of these aggravators.
As such, there was no reason for the jury to have given little
wei ght to these factors.

Defendant finally assails the trial court’s determ nation that
the jury was inproperly influence by synpathy for Defendant’s
famly and his cl osing argunment. However, the trial court properly
considered this factors. Francis v. State, 473 So. 2d 672 (Fla.
1985). Wth regard to synpathy for Defendant’s famly, Defendant
presented extensive testinony regarding the sexual abuse of his
siblings and its effect on them Defendant al so presented evi dence
regarding his siblings’ relationship wth their nother but none of
his. Defendant’s brother and sister broke down on the stand while

describing their own abuse. (T. 4022, 4113) Thus, the trial court
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properly considered the effects of synpathy for Defendant’s famly
on the jury.

Wi |l e Defendant attenpts to mnimze the inpropriety of his
argunment by claimng that it was closing argunent by stating that
he nmade one brief inproper coment during otherw se proper
argunment, this is not true. In addition to arguing |ingering doubt
after agreeing not to do so, Defendant al so repeatedly sought the
synpat hy of the jury. Defendant asked the jury to “have sone tears
for” him because he had all egedly been sexually abused. (T. 4416)
He asked that “[a]lny of you folks that have <children or
grandchildren” feel for him (R 4416) He inplied that Defendant
had been m streated while incarcerated. (R 4418) He enphasi zed t he
pai n and angui sh that his siblings felt because of their abuse. (R
4422) He begged the jury not to take Defendant fromhis famly. (R
4429) Defendant continued this barrage despite repeated sustained
objections by the State. (T. 4416, 4424, 4427, 4428) Thus, the
inpropriety of Defendant’s closing argunent cannot be excused as
one isolated coment. See Garron v. State, 528 So. 2d 353 (Fla.
1988).

Under the totality of these circunstances, the trial court
properly found that there was no reasonable basis for a life
sentence. The trial court properly found 4 weighty aggravating
factors: prior violent felony, during the course of a robbery
merged with pecuniary gain, witness elimnation and HAC. Def endant
di d not even serious argue, and the trial court found, no statutory
mtigators. The nonstatutory mtigation (childhood and I oving
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famly) was weakly supported and never related to Defendant’s
conduct. The trial court candidly admtted that it had erroneous
permtted i nadm ssible testinony to go before the jury. Moreover,
the jury was presented with weepi ng nmenbers of Defendant’s famly
and a wholly inappropriate defense <closing argunent. Taken
toget her, these factor showthat the trial court properly overrode
the jury’ s recommendati on. See Garcia v. State, 644 So. 2d 59 (Fl a.
1994) (overri de proper for brutal nurder of victimduring course of
a felony by defendant with prior violent felony convictions where
trial court rejected both nental mtigators, intoxication, good
prisoner evidence, |ack of preneditation, good enploynent history
and nonvi ol ent character); Torres-Arboledo v. State, 524 So. 2d 403
(Fla. 1988)(override proper where nurder commtted during the
course of a robbery by a defendant with a prior violent felony
conviction where court rejected intelligence and potential for
rehabilitation); Wshington v. State, 653 So. 2d 362 (Fla.
1994) (override proper where victim brutal nurdered during the
course of a felony by an inmate with a prior violent felony where
nonstatutory mtigation of loving famly, high school diplom and
participation in sports were found).

VI. THE TRI AL COURT PROPERLY FOUND THAT THE MJURDER

WAS COW TTED FOR THE PURPOSE OF ELI M NATI NG
M5. QUINN AS A W TNESS.

Def endant next argues that the trial court inproperly found

that the nurder was commtted for the purpose of elimnating M.

Quinn as a wtness. However, the trial court’s finding regarding
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this aggravator applies the correct law and is supported by
conpetent, substantial evidence. As such, it should be affirned.
Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997); see al so Cave v.
State, 727 So. 2d 227, 230 (Fla. 1998), cert. denied, 1999 W 73704
(U.S. 1999).
In support of this aggravator, the trial court found:
I n or der for this aggravati ng
ci rcunstance to apply when the victimis not a
police officer there nmust be clear proof that

the defendant’s dom nant or only notive was
the elimnation of a wtness. This can be

shown when no other reason exists for killing
the victim but to elimnate the victimas a
W t ness.

Frank Dol an testified that the defendant
and Mary Jane Quinn worked the sane shift at
Federal Express and that they woul d have cone
into contact with each other prior to the
night the defendant killed Mary Jane Quinn.
The evi dence established that Mary Jane Qui nn
was attacked in the portion of the Federa
Express office known as the dispatch office.
The tel ephone in the office was found with the
recei ver off the hook, a button pressed for an
outside line, and Mary Jane Quinn' s bl ood
sneared on the receiver. The conputer nmachi ne
which was wused to communicate wth other
Federal Express Ofices, was found wth Mary
Jane Quinn’s blood on it. The crinme scene
showed that Mary Jane Qui nn had been attacked
in the doorway of the dispatch office and that
she had been able to craw out of the doorway
and into the hallway, despite the fact that
she had been hit on the head and face at | east
six times wth the fax machine. She had al so
been stabbed once in the front, and ten tines
in the back. The hallway, where her body was
found, was in the opposite direction fromthe
front door or the warehouse. Her body was
found with the tel ephone wire from outside of
t he di spatch office pulled out of the wall and
wr apped between her | egs.

The evi dence showed that Mary Jane Quinn
had not been sexually assaul ted. Her clothing
was intact. No personal itens were taken from
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her. Her rings and watch were still on her
There was noney in her pockets. Her paycheck
was |left there. It is clear that the dom nant
nmotive, if not the sole notive for killing
Mary Jane Quinn was to elimnate her as a
witness to the defendant’s burglary and theft
from Federal Express. At the tinme the
def endant stabbed her, she was no longer a
t hr eat to him she had already Dbeen
substantially incapacitated by the blows to
her head, and she was not trying to | eave the
bui | di ng.

Al t hough this aggravator has been proven
circunstantially, the court finds that it has
been proven beyond a reasonabl e doubt.

(R 2465-66)(footnotes omtted). These findings are supported the
testinmony of Ballard regarding the state of the crine scene and t he
evi dence found there. (T. 1606-22, 1629-36) Further, Harleman's
testi nony about the condition of the victims body supports the
trial court findings. (T. 2108, 2110-11) Moreover, Frank Dol an
stated that Defendant and Ms. Quinn worked at the same tinme. (T.
1866-67) As such, these findings are supported by conpetent,
substantial evidence and should be affirned.

In Wllacy v. State, 696 So.2d 693, 696 (Fla. 1997), this
Court upheld the finding of the witness elimnation aggravator in
simlar circunstances. There, the victiminterrupted t he def endant,
her nei ghbor, while he was burglarizing her hone, the defendant
i ncapacitated the victimand then killed her. This Court upheld the
aggravat or, finding:

She was incapable of thwarting his purpose or
of escaping and could not sumon hel p. There
was little reason to kill her except to
elimnate her as a witness since she was his
next door neighbor and could identify him
easily and credibly both to the police and in

court.
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Here, the victim and Defendant were coworkers on the sane
shift. She interrupted hi mduring a burglary of the office, she was
i ncapacitated by the first blows. She was crawl ing away fromthe
exits as he continued to stab and beat her. She had been driven
away from one phone that was off the hook and another had been
pulled fromthe wall. Nothing was taken from her, and no attenpt
was made to sexually assault her. As such, the only reason for
Def endant to have continued the attack until M. Qui nn was dead was
to keep her fromidentifying Defendant. Thus, the aggravator was
properly found under WIllacy. See also Consalvo v. State, 697 So.
2d 805 (Fla. 1996) (aggravat or proper where victimwas attenpting to
call the police); Correll v. State, 523 So. 2d 562 (Fla.
1988) (aggr avat or proper where nmeans of communi cati ons were cut off
and no ot her notive present).

Def endant appears to contend that the trial court erred in
finding this factor because there was no direct evidence of his
intent. However, the witness elimnation aggravator can be found
based on circunstantial evidence. Preston v. State, 607 So. 2d 404
(Fla. 1992); Swafford v. State, 533 So. 2d 270 (Fla. 1998); Routly
v. State, 440 So. 2d 1257 (Fla. 1983). As such, the trial court’s
conclusionis not flawed sinply because it relied on circunstanti al
evi dence.

Further, wunlike the cases involving an “instinctive” or

pani cked response on whi ch Defendant relies, there was no evi dence
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that the attack started in response to Ms. Quinn screamng or
attacki ng Def endant. Conpare Ubin v. State, 714 So. 2d 411 (Fl a.
1998) (victimkilled while resisting robbery); Robertson v. State,
611 So. 2d 1228 (Fla. 1993)(victimresi sted robbery and screaned);
Cook v. State, 542 So. 2d 964 (Fla. 1989)(victimresisted robbery
and screaned) There was al so no evidence that Defendant suffered a
psychoti c break, blacked out or becane enraged. Conpare Ceral ds v.
State, 601 So. 2d 1157 (Fla. 1992)(victim killed because she
enraged defendant); Perry v. State, 522 So. 2d 817 (Fla.
1988) (evidence that defendant blacked out during nurder);
Hansbrough v. State, 509 So. 2d 1081, 1086 (Fla. 1987)(killing
during frenzy and cl ai ned psychotic attack). Instead, the evidence
reflects that victim was attacked when she went to the phone to
sumon help and that having killed her, Defendant calmy cleaned
himsel f and left. Thus, the trial court properly found that this
was not an instinctive or panicked killing.

VI1. THE TRI AL COURT PROPERLY FOUND THAT THE MJURDER
WAS HEI NOUS, ATROCI QUS AND CRUEL

Def endant next asserts that the trial court erred in finding
the nmurder was heinous, atrocious and cruel (HAC). However, the
trial court’s finding regarding HAC applies the correct law and is
supported by conpetent, substantial evidence. As such, it shoul d be
affirmed. WIIlacy; Cave.

I n support of HAC, the trial court found:

Dr. Omen Harleman, the assistant nedica

exam ner, testified that Mary Jane Quinn had
at least six inpacts on her head and face
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which were caused when a sixty-five pound
pi ece of office equipnent, a fax machi ne was
used to strike her. Mary Jane Quinn also had a
st ab wound over her right breast, and ten stab
wounds to her back. Two of those wounds went
t hrough her back and into her spine, another
went through her lungs. She al so had defensive
wounds on both of her hands. Dr. Harleman
testified that Mary Jane Quinn was alive for
every stab wound. The evidence showed that
Mary Jane Quinn fought her attacker and was
crawl i ng on her hand when the | ast stab wounds
were adm nistered, The court does not find
beyond a reasonabl e doubt that the defendant
killed Mary Jane Quinn with the desire to
inflict a high degree of pain with utter
indifference to, and even enjoynent of her
suffering. The court does however find beyond
a reasonable doubt that prior to her death,
Mary Jane Qui nn knew she was going to die; was
terrified and suffered trenendous enotiona
strain for a significant period of tine as the
def endant hit her over the head nultiple tines
with the fax machine and then continually
st abbed her as she tried to defend herself and
tried to crawl away from the defendant. The
beating and stabbing inflicted on the [sic]
Mary Jane Quinn by the defendant was
undoubt edl y pai nful . Accordi ngly, t he
conclusion is inescapable that Mary Jane Qui nn
suffered greatly before she died.

The court finds that the State had
established beyond and to the exclusion of
every reasonabl e doubt the existence of this
aggravating factor and gives it great weight.

(R 2467-68) (foot notes excluded). These findings are supported by
the testinony of Harleman regarding the nature and extent of Ms.
Qinn's injuries and her |level of consciousness. (T. 2111-2203)
Further, Ballard testified about the blood trail fromthe site of
the initial attack to the final resting place of the body, as well
as the hand print on the wall which showed that M. Quinn was
crawing. (T. 1614-22) As such, the findings are supported by

conpetent, substantial evidence and shoul d be sustai ned.
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Def endant contends that these findings should be disregarded
because the trial court found that he did not intend to inflict
great pain on Ms. Quinn. However, this Court had repeatedly held
that intent to inflict painis not an elenent of this aggravator.
Guzman v. State, 721 So. 2d 1155, 1160 (Fla. 1998); Brown v. State,
721 So. 2d 274, 277 (Fla. 1998); see also Bates v. State, 24 Fla.
L. Wekly $S471, S475 (Fla. Gct. 7, 1999); Mahn v. State, 714 So. 2d
391, 399 (Fla. 1998). Instead, this Court has stated that “the HAC
aggravator focuses on the neans and manner in which death is
inflicted and the i medi ate circunstances surroundi ng the death.”
Brown, 721 So. 2d at 277; see also Banks v. State, 700 So. 2d 363
(Fla. 1997).

As this Court has noted, “[t]he HAC aggravating circunstance
has been consistently upheld where the victim was repeatedly
st abbed.” Guzman v. State, 721 So. 2d 1155, 1159 (Fla. 1998); see
al so Bates; Brown; Mahn. Here, the victimwas stabbed 11 tines and
smashed over the head at least 6 times with a 67 pound fax machi ne.
She was alive for each of these injuries and sustained defensive
wounds. As such, HAC was properly found.

The cases on which Defendant relies are inapplicable. Al of
the cases in which HAC was rejected involve death by shooting. See
Donal dson v. State, 722 So. 2d 177 (Fla. 1998); Buckner v. State,
714 So. 2d 384 (Fla. 1998); Kearse v. State, 662 So. 2d 677 (Fla.
1995); Bonifay v. State, 626 So. 2d 1310 (Fla. 1993); Robertson v.

State, 611 So. 2d 1228 (Fla. 1993); Santos v. State, 591 So. 2d 160
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(Fla. 1991).
VIIl. THE TRIAL COURT DI D NOT' ABUSE | TS DI SCRETI ON
I N EXCLUDI NG EVI DENCE THAT WAS NOT RELEVANT TO
DEFENDANT’ S CHARACTER OR THE Cl RCUMSTANCES OF
THE CRI ME.

Def endant next contends that the trial court abused its
di scretion in excluding evidence during the penalty phase regarding
the lives of his sisters and brother. However, this claim is
W thout nmerit and partially procedurally barred.

In Lockett v. Ohio, 438 U S. 586, 605 (1978), a plurality of
the Court held that a defendant in a capital sentencing hearing
must be permtted to introduce any evidence relevant to his
character and record and the circunstances of the crinme in support
of clainmed mtigation. However, the trial court may exclude
evidence that is relevant to the wtness’ character, not the
defendant’s. H Il v. State, 515 So. 2d 176, 177-78 (1987), cert.
deni ed, 485 U. S. 993 (1988). Here, the evidence Def endant sought to
elicit was probative of the witnesses’ character but his.

First, Defendant contends that the trial court abused its
discretion in refusing to allow his sister Renee to describe her
upbringi ng. However, the trial court did permt Renee to describe
her not her’s probl ens and how she rai sed her children. (T. 3946) It
nmerely prohibited Defendant from having Renee describe how her
upbringing affected her and testifying that her nother was
all egedly sexually abused. (T. 3946-47)Further, it is undisputed
that Defendant did not live with the famly after Renee was a

toddler. (T. 3940-41) Gven these circunstances, the excluded
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testinmony clearly concerned the wtnesses’ character and was
properly excluded. HIl.

Wth regard to Leonard’ s testinony, the only thing excluded
was a description of the alleged sexual abuse he suffered. (T.
4016-31) Leonard was permtted to testify that he was sexually
abused. (T. 4020-21) Wile the State initially objected to
testinmony regarding the alleged effect of the abuse, the State
subsequently wthdrew its objection, and the testinony was
admtted. (T. 4016, 4027-31) As such, refusing to admt the
intimate details of Leonard’ s sexual abuse was proper. Hill

Wth regard to the alleged exclusion of Liz's testinony,
several of the objections about which Defendant conplains were to
t he narrative and non-responsi ve nature of the testinony. (T. 4113,
4123) After these objections were sustained, Defendant made no
attenpt to elicit the testinony through appropriate questioning.
(T. 4113-14, 4123) As such, any issue regarding the rel evancy of
this testinony was not preserved. Steinhorst.

Further, the objections that were sustained regarded, Liz's
reactions to her nother’s behavior, her reaction to her sexua
abuse and her description of the sexual acts perfornmed on her. (T.
4109, 4111-13, 4116, 4123) She was permtted to describe her
not her’s actions and to describe her reaction to the abuse. (T.
4110- 15) She was permtted to descri be Defendant’s reactions to his
sexual abuse and his upbringing. (T. 4115, 4117-23) As the excl uded

testinony went to Liz's character and not Defendant’s, the trial
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court did not abuse its discretion in excluding it. HII.

Even if the trial court had abused its discretion in the
exclusion of any of this testinony, any error was harm ess. Both
Liz and Leonard described their enotional problens as adults.
Testinony regarding the manner in which Defendant was raised as
admtted. As such, the excluded evidence was nerely cunul ative to
the admtted evidence, and any error was harmess. State v.
Diguilio, 491 So. 2d 1129 (Fla. 1986).

| X, THE TRI AL COURT PROPERLY REJECTED DEFENDANT’ S
REQUEST FOR A SPECI AL VERDI CT FORM

Def endant finally contends that the trial court erred in
rejecting his request for a special verdict formduring the penalty
phase. However, this claimis without nerit. In Patten v. State,
598 So. 2d 60 (Fla. 1992), the defendant raised exactly the sane
claimthat is raised here. This Court rejected the claim 1d. at
62; see also Hoskins v. State, 702 So. 2d 202, 208 & n.4 (Fla.
1997); Jones v. State, 569 So. 2d 1234, 1238 (Fla. 1990). The
United States Suprene Court has also rejected the claim C enons v.
M ssissippi, 494 U S. 738, 745 (1990)(“Any argunent that the
Constitution requires that a jury inpose the sentence of death or
make the findings prerequisite to inposition of such a sentence had
been soundly rejected by prior decisions of this Court.”) As this
Court has previously rejected this claim the trial court’s actions
wer e proper and should be affirned.

CONCLUSI ON
For the foregoing reasons, the judgnent and sentence of the
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trial court should be affirned.
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