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PRELI M NARY STATEMENT

This brief is filed on behalf of the appellant, Lawence
Singleton, inreply to the answer brief of the appellee, the State
of Fl orida. Appel lant relies upon his argunent in his Initia
Brief on Issues IV, V, VI, and VII.

References to the record on appeal are designated by a Roman
nuneral for the volunme nunber, R for the record proper and T for

the trial transcript, followed by the page nunber.



ARGUMENT

| SSUE |

THE TRI AL COURT VI OLATED APPELLANT' S
RI GHT TO AN | MPARTI AL JURY BY DENY-
| NG CAUSE CHALLENGES TO THREE PRO
SPECTI VE JURCRS VWHO HAD SOVE KNOW.-
EDGE OF APPELLANT' S PRI OR OFFENSES
AND ANOTHER WHO DI D NOT FEEL THAT
ALCCHCOL WAS AN EXCUSE FOR ANY CRI ME.

The State erroneously relies on Bundy v. State, 471 So. 2d 9,

20 (Fla. 1985), cert. denied, 479 U S. 894 (1986), for the

proposition, "It is sufficient if the juror can lay aside his
opinion or inpression and render a verdict based on the evidence

presented in court.” Answer Brief at 31. In Kessler v. State, 24

Fla. L. Wekly S544, 1999 W. 1044173 (Fla. Nov. 18, 1999), this
Court expressly ruled that Bundy was "inapplicable" to a case
involving the denial of a cause challenge. Slip op. at 6. "Qur
ruling in Bundy was in the context of a notion for change of venue
-- not a dismssal for cause.... The practical and policy consi der-
ations underlying these two issues are vastly different.” |d.
In Kessler, this Court ruled:

The trial court standard for granting an

excusal for <cause is based on reasonable

doubt: "The juror should be excused if there

is any reasonable doubt about the juror's

ability to render an inpartial verdict."

Turner v. State, 645 So. 2d 444, 447 (Fla
1994).

Slip op. at 4.



In Bolin v. State, 736 So. 2d 1160, 1166 (Fla. 1999), this

Court expl ai ned,

Trial courts nust ascertain whether prospec-
tive jurors possess information which is not
adm ssible in the trial in which they wll
serve as jurors and which is so prejudicial to
the defendant that the jurors' know edge of
the information creates doubt as to whether
the jurors can decide the case based solely
upon the evidence that will be admtted at
trial.

Moreover, in Kessler, slip op. at 5-6, this Court reaffirned

its prior decisioninReilly v. State, 557 So. 2d 1365, 1367 (Fl a.

1990), "wherein we concluded that it would be unrealistic to

believe that a prospective juror could unring this bell:"
Wiile M. Blackwell subsequently gave the
right answers with respect to whether or not
he could be an inpartial juror, it is unreal-
istic to believe that during the course of
del i berations he could have entirely disre-
garded his knowl edge of the [suppressed]
confession no matter how hard he tried. Thus,
we conclude that reversible error was commit -
ted by the failure to excuse juror Bl ackwel
for cause.

Appel | ee' s assertion that "[t]he extrinsic informationinthis
case, unlike the 'confession'" in Reilly, had no bearing on
appellant's guilt or innocence in this case,”" Answer Brief at 37,
is msqguided. Irrelevant collateral crinme evidence is inadm ssible
in a crimnal trial precisely because the jurors may erroneously
infer the defendant's guilt of the crine charged from their

knowl edge of his past crines. |In Peek v. State, 488 So. 2d 52, 56




(Fla. 1986) (quoting Straight v. State, 397 So. 2d 903, 908 (Fl a.

1981)), this Court rul ed:
Qur justice system requires that in every
crimnal case the el enents of the of fense nust
be established beyond a reasonable doubt
w thout resorting to the character of the
defendant or to the fact that the defendant
may have a propensity to commt the particul ar
type of offense. The adm ssion of inproper
collateral crinme evidence is "presuned harnfu
error because of the danger that a jury wll
take the bad character or propensity to crine
t hus denonstrated as evidence of guilt of the
crinme charged."”

The sane danger arises when the jurors are aware of the
defendant's prior crinmes because of pretrial publicity -- they are
likely to infer the defendant's guilt of the crinme charged from
their knowl edge of the defendant's bad character and propensity to
crime. In Singleton's case, no evidence of his prior crinmes was
admtted in the guilt phase of the trial, so the prospective jurors
were aware of extrenely prejudicial information that would not
ot herwi se have been available to them while deciding Singleton's
guilt or innocence.

In quoting the "reasonabl eness" test for abuse of discretion

contained in Canakaris v. Canakaris, 382, So. 2d 1197, 1203 (Fl a.

1980), Answer Brief at 45, appellee omtted the limtation on
di scretion inposed by this Court in that case:

The di scretionary power that is exercised
by a trial judge is not, however, wthout
limtation .... The trial court's discretion-
ary power is subject only to the test of
reasonabl eness, but that test requires a
determ nation of whether there is logic and
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justification for the result. The trial
court's discretionary power was never intended
to be exercised in accordance with whim or
caprice of the judge nor in an inconsistent
manner. Judges dealing with cases essentially
ali ke should reach the sane result.

Appel | ee erroneousl y argues that appel | ant has not established
a prejudicial error because he failed to suggest that Noriega, the
juror he woul d have excused had the trial court granted his request
for an additional perenptory chall enge, was i nconpetent to serve on
his jury. Answer Brief at 45. Appel lant has no burden to
establish that Noriega was inconpetent. Appellant is required to
show only that he "exhausted all perenptory challenges and

identified an objectionable juror who had to be accepted and who

sat on the jury." Mendoza v. State, 700 So. 670, 674 (Fla. 1997),

cert. denied, 119 S. C. 101, 142 L. Ed. 2d 81 (1998); Trotter v.

State, 576 So. 2d 691, 693 (Fla. 1990).

In HII v. State, 477 So. 2d 553, 556 (Fla. 1985), this Court

expl ai ned,

Fl ori da and nost other jurisdictions adhere to
the general rule that it is reversible error
for a court to force a party to use perenptory
chal l enges on persons who should have been
excused for cause, provided the party subse-
quently exhausts all of his or her perenptory
chall enges and an additional challenge is
sought and deni ed.

The trial court's error in denying appellant's cause chal | eng-
es was prejudicial, not because the court seated an inconpetent
juror, but because it "abridged appellant's right to perenptory

5



chal l enges by reducing the nunber of those challenges avail able
[to] him" 1d. Both the prosecution and the defense are all owed
to use perenptory challenges to excuse potential jurors wthout
expl anation, except in instances where it appears that perenptory
chal l enges are being used to discrimnate against prospective

jurors on the basis of race, ethnicity, or gender. See Abshire v.

State, 642 So. 2d 542 (Fla. 1994) (gender); State v. Alen, 616 So.

2d 452 (Fla. 1993) (ethnicity); State v. Neil, 457 So. 2d 481 (Fla.

1984) (race). Thus, appellant had no duty to provide an expl ana-
tion for why he found Noriega objectionable since the prosecutor
never objected that a perenptory strike of Noriega was based on
race, ethnicity, or gender.

Appel | ee questions the validity of the Hill decision, Answer
Brief at 46 n. 17, but fails to offer any conpelling reason to
recede fromthis well-established precedent. Although this Court
i's not bound by "blind all egiance to precedent,"” under the doctrine

of stare decisis, "intellectual honesty continues to denmand that

precedent be followed unless there has been a clear show ng that
the earlier decision was factually or legally erroneous or has not

proven acceptable in actual practice.” Brown v. State, 719 So. 2d

882, 890 (Fla. 1998) (wells, J., dissenting). Chi ef Justice
Har di ng has observed,

The doctrine of stare decisis provides
stability to the law and to the society gov-
erned by that law. Wiile no one would advo-
cate blind adherence to prior law, certainly a
change from that |aw should be principled.

6



Were a rule of law has been adopted after
reasoned consideration and then strictly
foll owed over the course of years, the rule
shoul d not be abandoned w thout a change in
the circunstances that justified its adoption.

State v. Schopp, 653 So. 2d 1016, 1023 (Fla. 1995) (Harding, J

dissenting). In the absence of a conpelling show ng by the State
that the H Il decision was erroneous, has not proven acceptable in
actual practice, or that there has been a change in the circum
stances which justified the decision, this Court should adhere to

the H 1l precedent and apply it in deciding Singleton's case.



| SSUE 1|1
THE TRI AL COURT ERRED BY ADM TTI NG
THE VIDEO RECORDI NG OF SI NGLETON
VWEARI NG JAI L CLOTH NG AND HANDCUFFS
VWH LE I N CUSTODY ON THE NI GHT OF H' S
ARREST.

Appel l ant concedes that the primary thrust of defense
counsel's argunent to the trial court was that adm ssion of the
video would violate Singleton's Fifth Amendnent right to silence
because he was shown in police custody responding "no coment” to
reporter's questions. [ XXXIV T 3630-33, 3635, 3641, 3643] See
Answer Brief at 50. Nonet hel ess, defense counsel also clearly
called the court's attention to the fact that the video showed,
"M. Singletonis in ablue HIIlsborough County Jail issued uniform
and i s handcuffed behind his back and has an officer hol ding each
arm and officers behind himand surrounding him" [XXXIV T 3631]
Def ense counsel argued that the video was "not anynore probative
than if the state were intending to just show a video of hi mbeing
| ed away, you know, handcuffed and in the condition |'ve de-
scri bed. " [ XXXIV T 3633] Def ense counsel further argued that
"none of this is probative." [ XXXIV T 3633] Thus, defense
counsel 's argunent was sufficient to fairly apprise the trial court
of the error argued in Issue Il of his Initial Brief, that the

probative value of the video was outwei ghed by the prejudicial

effects of showing Singleton in jail clothing and handcuffs.



Appel l ee's reliance on Alston v. State, 723 So. 2d 148, 155-

157 (Fla. 1998), Answer Brief at 51, is msplaced because this
Court did not expressly address the prejudicial effects of show ng
the accused in jail clothing and handcuffs in that case.

This Court's decision in Anderson v. State, 574 So. 2d 87, 93

(Fla. 1991), Answer Brief at 52, is adverse to appellant's
argunent, but appellant respectfully suggests that in [ight of the
argunent and authorities presented in Issue Il of his Initial
Brief, Anderson was wongly decided. Furthernore, this Court's
rational e in Anderson that "there was no 'constant rem nder of the
accused's condition'" when the jury was shown a brief video of the
defendant in jail clothing overlooked the fact that even a brief

vi deo display can inplant an indelible image in the mnds of the

jurors. In Singer v. State, 109 So. 2d 7, 24 (Fla. 1959), this
Court observed that "it is difficult, if not inpossible, for any
i ndividual to conpletely put out of mnd know edge, opinions or
i npressions previously registered. Such cannot be erased fromthe
m nd as chal k from a bl ackboard. "

Appel lee's reliance on Gant v. State, 171 So. 2d 361, 364-65

(Fla. 1965), Answer Brief at 52-53, is m splaced because Grant was

deci ded before Estelle v. Wllianms, 425 U. S. 501 (1976). Moreover,

G ant concerned the admssibility of a film of a voluntary
reenactnent of the crime by the defendant, while Singleton did not
voluntarily place hinself before the news reporters' video caneras
in the present case. Al so, this Court treated the question in

9



Grant as one of first inpression in Florida, while overlooking its

prior observation in Schultz v. State, 179 So. 764, 765 (Fla

1938), that it is "highly inproper to bring a person who has not
been convicted of crine, clothed as a convict and bound in chains,
into the presence of a ... jury by whomhe is to be tried ...."

Appel lee's reliance on Heiny v. State, 447 So. 2d 210 (Fl a.

1984), Neary v. State, 384 So.2d 881 (Fla. 1980), and United States

v. Diecidue, 603 F. 2d 535 (5th Cr. 1979), is m splaced because

each of those cases involved the i nadvertent sight of the defendant
in handcuffs. There was nothing inadvertent about the State
showing the jury the video of Singleton in jail clothing and

handcuffs; it was quite deliberate.
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ISSUE 111

THE TRI AL COURT ERRED BY FAI LI NG TO
EVALUATE EACH M TIGATING FACTOR
PROPOSED BY THE DEFENSE AND BY FAI L-
ING TO EXPLAIN HOW I T WEIGHED THE
M Tl GATING FACTORS I T FOUND TO BE
ESTABLI SHED

Appel  ee' s out-of-context quote fromLucas v. State, 568 So.

2d 18, 23 (Fla. 1990), Answer Brief at 59, is msleading. The
passage quoted refers to this Court's prior decisions in Mason V.

State, 438 So. 2d 374 (Fla. 1983), cert. denied, 465 U S. 1051

(1984), and Brown v. State, 473 So. 2d 1260, 1268 (Fla.), cert.

denied, 474 U.S. 1038 (1985), in which this Court found no error in
the trial courts' failure to expressly address each nonstatutory
mtigating circunstance. However, the next sentence in Lucas
expl ai ned that the | aw had changed:

More recently, however, to assist trial courts
in setting out their findings, we have fornu-
|ated guidelines for findings in regard to
mtigating evidence in Rogers v. State, 511
So. 2d 526 (Fla. 1987), cert. denied, 484 U S.
1020, 108 S. &t. 733, 98 L. Ed. 2d 681 (1988),
and Canpbell v. State, [571 So. 2d 415 (Fl a.
1990)] .

568 So. 2d at 23.
Canpbel | actually overruled Mason and Brown by hol di ng that

"the sentencing court nust expressly evaluate inits witten order

each mtigating circunstance proposed by the defendant ...." 571
So. 2d at 419 (enphasis added). However, in Lucas defense counsel

had failed toidentify for the trial court the specific nonstatuto-
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ry mtigating circunstances he was attenpting to establish. 568
So. 2d at 23-24. Nevertheless, this Court vacated Lucas's death
sentence and remanded for reconsideration and rewiting of the
findings of fact because the trial court's original findings did
not satisfy the requirenent that the findings nust be of "unm st ak-
able clarity.” 1d., at 24.

As argued in Issue Ill of appellant's Initial Brief, Single-
ton's trial counsel identified thirty-three proposed nonstatutory
mtigating circunstances, but the trial court expressly eval uated
only ten of those circunstances, rejecting one and finding nine
were established. [VIII R 1289-93] Appellee seeks to substitute
hi s own eval uati on of the remai ni ng proposed nonstatutory mtigat-
ing circunstances for the evaluation the trial court was required
to perform Answer Brief at 61-64. However, this Court has ruled
that trial courts nust independently weigh the aggravating and
mtigating circunstances in deciding whether to inpose a death
sentence and cannot delegate their responsibility to the State

Patterson v. State, 513 So. 2d 1257, 1261 (Fla. 1987). Simlarly,

appellee's after-the-fact evaluation of the proposed mtigating
ci rcunst ances cannot cure the trial court's failure to conduct its
own i ndependent eval uati on.

The trial court's failure to conply with the requirenents of
Canpbel | mandates reversal of the death sentence and remand for

resentencing by the trial court. Hudson v. State, 708 So. 2d 256,

259 (Fla. 1998); Valker v. State, 707 So. 2d 300, 319 (Fla. 1997).

12



The resentencing proceedings mnust conply with the procedural

requi renents of Jackson v. State, No. SC93925 (Fla. Jan. 27, 2000),

and Reese v. State, 728 So. 2d 727 (Fla. 1999).
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| SSUE VI |

THE DEATH SENTENCE | MPOSED BY THE
TRIAL COURT |S Dl SPROPORTI ONATE
BECAUSE SI NGLETON' S CRI ME | S NOT' ONE
OF THE MOST AGGRAVATED AND LEAST
M Tl GATED OF FI RST- DEGREE MJRDERS.

The death penalty is a "unique punishnment” which "nust be
limted to the nost aggravated and | east mtigated of first-degree

murders."” Larkins v. State, 24 Fla. L. Wekly S379, 1999 W. 50968,

slipop. at 2 (Fla. July 8, 1999). In Alneida v. State, 24 Fla. L.

Weekly S336, 1999 W 506965, slip op. at 7 (Fla. July 8, 1999),
this Court expl ai ned:

Thus, our inquiry when conducting proportion-
ality review is two-pronged: W conpare the
case under review to others to determne if
the crinme falls within the category of both
(1) the nobst aggravated, and (2) the |east
mtigated of murders.

Accord Cooper v. State, 1999 W. 459249, slip op. at 2 (Fla. July 8,

1999). In contrast with the cases cited under Issue VIII of the
Answer Brief, Singleton's case does not qualify as one of the nost
aggravated and least mtigated of first-degree nurders.

Appel l ee's reliance on Ferrell v. State, 680 So. 2d 390 (Fl a.

1996), cert. denied, 137 L. Ed. 2d 341 (1997), Lindsey v. State,

636 So. 2d 1327 (Fla.), cert. denied, 513 U S. 972 (1994), and

Duncan v. State, 619 So. 2d 279 (Fla.), cert. denied, 510 U S. 969

(1993), for the proposition that Singleton's prior violent felony
convictions constituted an "especially weighty" aggravating
ci rcunstance, Answer Brief at 93, is msplaced. Each of those

14



cases involved a prior murder conviction. Al t hough Singleton's
prior crinmes against Mary Vincent were reprehensible, he did not
kill Ms. Vincent. [VIII R 1288]

In Larkins, as in the present case, the trial court found two
aggravating factors: (1) prior violent felony convictions in 1973
for mansl aughter and assault with intent to kill, and (2) pecuniary
gain. Slip op. at 1-2. \Wile pecuniary gain is a |less serious
aggravat or than the hei nous, atrocious, or cruel (HAC) aggravator
found in Singleton's case, [VIII R 1288-89] Larkins' prior violent
fel oni es were worse than Singleton's because Singleton did not Kil
his prior victim [VITI R 1288] Thus, the aggravating circum
stances in Larkins' case were conparable to those in Singleton's
case.

The mtigating circunstances in Larkins' case were also
conparable to the mtigating circunstances in Singleton's case
Larkins had two statutory mtigators, extreme nental enotiona
di sturbance and substantially inpaired capacity, slip op. at 2,
while Singleton has three statutory mtigators, extreme nmental or
enoti onal di sturbance, substantially inpaired capacity, and t he age
of 69. [VWIII R 1289-90] Larkins had el even nonstatutory mtiga-
tors, including prior conviction for manslaughter instead of
mur der, poor reading skills, difficulty in school, dropped out of
school in the fifth or sixth grade, low intelligence, barren
cul tural background, poor nenory, chronic nental probl ens caused by
drugs and alcohol, difficulty establishing relationships, the

15



offense resulted frominpulsivity andirritability, and consunption
of al cohol on the night of the incident. Sip op. at 2. The trial
court found that nine simlar or nore conpelling nonstatutory
mtigators apply to Singleton, including prior convictions
commtted in 1978 when Singleton was 51 years old, intent to kil
formed during argunent or di sagreenent between Si ngl et on and Hayes,
since 1987 rel ease on parole Singleton has never been accused or
arrested for any offense except petit theft [until the present
mur der case], at the tine of the offense Singleton was under the
i nfl uence of alcohol and other possible nedication, alcoholism
mld denentia, prior attenpted suicide, honorable service in the
arnmed forces, and nodel prisoner while incarcerated in California.
[VIII R 1292-93]

In Larkins, slip op. at 5, this Court concluded that "consid-
ering the nature and extent of both the aggravating and mtigating
circunstances, we find that life in prison, rather than death,
woul d be the nore appropriate sentence under the totality of the
circunstances of this case.” Admttedly, one of the considerations
supporting this conclusion was the absence of the HAC and cold,
cal cul ated, and preneditated (CCP) aggravators. 1d. In Single-
ton's case the trial court found HAC, but it did not find CCP.
Nonet hel ess, based upon t he precedi ng conpari son of the aggravati ng
and mtigating circunstances in Larkins and the present case, this

Court should reach the sane conclusion, that life is the nore
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appropriate sentence under the totality of the circunstances in
Singl eton's case.

Appel l ee's reliance on Guznan v. State, 721 So. 2d 1155 (Fl a.

1998), Answer Brief at 94 and 97, is msplaced because that case
was both nore aggravated and less mtigated than Singleton's.
Guzman had four valid aggravators, prior violent felony, conmtted
during a robbery, avoid arrest, and HAC, wei ghed agai nst only one
nonstatutory mtigator, alcohol and drug dependency.

Appel l ee's reliance on Brown v. State, 565 So. 2d 304 (Fla.),

cert. denied, 498 U S. 992 (1990), Answer Brief at 97, is m splaced

for the sane reason. Brown's case was both nore aggravated and
less mtigated than Singleton's. Brown had three aggravating
factors, felony nmurder, prior violent felony conviction, and CCP
wei ghed against the nonstatutory mtigators of nental capacity,
mental and enotional distress, social and econonm c di sadvant age,
and a nonviolent crimnal past.

In Alneida, slip op. at 7, this Court found that the first
"nost aggravat ed” prong of proportionality review was satisfied by
prior convictions for two first-degree nurders. However, this
Court vacated the death sentence because the second "Il east
mtigated" prong was not satisfied where the trial court found
three statutory and many nonstatutory mtigators, including both
mental health mtigators, age 20, brutal childhood, a history of
al cohol abuse, and drinking on the night of the crinme. Slip op. at
7-8. The simlarity of the mtigating circunstances in Singleton's
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case conpel the sane conclusion. The trial court found both nental
mtigators, a history of alcoholism and drinking at the tinme of
t he of f ense. Singl eton's advanced age of 69 conbined with mld
denmentia and suicidal depression is at |least as mtigating as the
age of 20. Singleton's honorable mlitary service and success in
the merchant marine are positive character traits as mtigating as
Al nmeida's brutal chil dhood. Singleton's case is not anong the
| east mitigated of first-degree nurders, so the death sentence nust
be vacat ed.

I n Cooper, slip op. at 2, this Court also found that the first
"nost aggravat ed” prong of proportionality review was satisfied by
t hree aggravating circunstances, prior violent felony convictions
for a robbery-nurder (commtted several days after the nmurder for
whi ch the death sentence was i nposed), conmm ssion during a robbery
for pecuniary gain, and CCP. CCP is a serious aggravator |ike HAC
Larkins, slip op. at 5. Cooper's case was nore aggravated than
Singl eton's because, unlike Singleton, he killed his prior violent
felony victimand because he commtted the nurder for which he was
sentenced to death during the conm ssion of a robbery for pecuniary
gai n, an aggravator not present in Singleton's case. Despite those
three aggravating circunstances, this Court found that Cooper's
death sentence was disproportionate because his was "one of the
nost mtigated killings we have revi ewed" based upon findings of
extreme nental or enotional disturbance, extrene duress, |ow
intelligence (borderline retarded), brain danmage, a history of
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sei zures, inpaired judgnent, poor inpulse control, and an abusive
childhood. Slip op. at 1-2. Once again, the mtigating circum
stances found in Singleton's case, as set forth above, are
conparable to those in Cooper's case. Since Singleton's case is
| ess aggravated and conparably mtigated when conpared wth
Cooper's case, this Court should hold that the death penalty is
di sproportionate for Singleton's crine, vacate the sentence, and

remand for inposition of a |life sentence.
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