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I N THE FLORI DA SUPREME COURT

ANTHONY J. FARI NA,
Appel | ant,

V. CASE NO. 93, 050

STATE OF FLORI DA,

Appel | ee.
/

SUPPLEMENTAL BRI EF OF APPELLEE

Comes now the State of Florida, and, pursuant to this Court's
order of August 6, 1999, files the follow ng supplenmental brief.

PRELI M NARY STATEMENT

Farina's brief contains tw "supplenental” argunents, both of
whi ch are seem ngly addressed to the proportionality of his sentence of
death. The proportionality issue was contained in Farina' s Initial
Brief as Point 9. "Point One" inthe suppl enental brief addresses this
Court's decision in Brennan v. State, No. 90,279, and its clai ned
applicability to Farina' s co-defendant. "Point Two" i nthe suppl enent al
brief is founded on the prem se that Brennan is a final decision.
However, as this Court is well aware, the State's notion for rehearing
of the Brennan decision is pending at this time. Until such tinme as
Farina's co-defendant actually receives a sentence | ess than death
(whi ch may never happen), the proportionality of his death sentence
cannot be accurately assessed, and, therefore, the proportionality

review sought by Farina should not be undertaken based upon an



i nconpl etely devel oped record.

| . THE BRENNAN | SSUE!

On pages 1-3 of his suppl enental brief, Farina argues that heis
entitled to a new penalty phase proceedi ng because the Brennan v.
State, No. 90, 279, "decisionrendersit certainthat Jeffery Farina's
death sentence will be vacated and his sentence reduced to life
i nprisonnment." Supp. Brief, at 2. However, this Court's decisionin
Brennan rai ses a nunber of questions, any one of which nmay wel | affect

the final result in that case.?

For exanpl e, Brennan di d not consi der t he anendnent to the Fl ori da

Constitution that was approved on Novenber 3, 1998, and nodified
Article I, Section 17 of the Florida Constitution to provide:

Excessi ve fines, cruel and unusual puni shnent, attai nder,
forfeiture of estate, indefinite inprisonnment, and
unr easonabl e detenti on of wi tnesses are forbi dden. The deat h
penalty is an authorized punishnment for capital crines
desi gnat ed by t he Legi sl ature. The prohi bi ti on agai nst cruel
or unusual puni shnent, and t he prohi biti on agai nst cruel and
unusual puni shnent, shall be construed in conformty with
deci sions of the United States Suprene Court whichinterpret
the prohibition against cruel and unusual punishnent
provided in the Eighth Amendnent to the United States
Constitution. Any nethod of execution shall be all owed,
unl ess prohi bited by the United States Constitution. Methods
of execution may be designated by the | egislature, and a

This Court affirmed the death sentence given Brennan's co-
defendant. Nelson v. State, 24 Fla. L. Wekly S250 (May 27, 1999).

20F course, the final outcone of Brennan affects the ultimte
di sposition of this case -- the effect, however, cannot be determ ned
until Brennan is final for all purposes.
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change in any nethod of execution nmy be applied

retroactively. Asentence of death shall not be reduced on

t he basi s that a nmet hod of executionisinvalid. I nany case

i n whi ch an execution nethodis declaredinvalid, the death

sentence shall remain in force until the sentence can be

| awful |y executed by any valid nethod. This section shall

apply retroactively.

Fla. Const. Art. | 8 17 (1999). [enphasis added].

Based upon the clear | anguage of the State Constitution, this
Court is required to construe the state constitutional prohibition
agai nst cruel or unusual punishnments in conformance with the United
States Suprene Court's construction andinterpretation of the Ei ghth
Amendnent to the Constitution of the United States. However, in

Brennan, this Court stated that while m ndful that the United States
Suprene Court upheld the inposition of a sentence of death on an
i ndi vi dual who was sixteen years old at the tinme of the nurder in
Stanford v. Kentucky, 492 U. S. 361, 380 (1979), that decision of the
United States Suprene Court was "not binding on our state
constitutional analysis". (Slip Op. at 14). Inlight of the Novenber
1998 anendnent to Articlel, Section 17, Stanford clearly is bindingon
this Court's constitutional analysis. If this Court determ nes that
Brennan is wongly decided, and it appears that it is, then Anthony
Farina receives no benefit fromthat decision because it does not
affect theresult inJeffrey Farina's case, and, hence, does not affect
the proportionality of Anthony Farina's death sentence.

A"conformty clause" anendnent to the Fl ori da Constitution was
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approved in 1982, when Florida voters approved a nodification to
Articlel, Section 12 of the Florida Constitution which directedthat
the state constitutional right tofreedomfromunreasonabl e sear ches
and seizures "shall be construed in conformty" with the Fourth
Amendnent tothe United States Constitution. This Court has repeatedly
acknow edged that the conformty cl ause anendnent absol utely binds this
Court tofollowtheinterpretations of the United States Suprene Court
withregardtothe Fourth Amendnent. Rollingv. State, 695 So. 2d 278,
297 n. 10 (Fla. 1997); Soca v. State, 673 So.2d 24, 27 (Fla. 1996);
Bernie v. State, 524 So.2d 988, 990 (Fla. 1988).3

Based upon the plain | anguage of Article I, Section 17 of the
Fl orida Constitution, this Court is clearly required to followthe
United States Suprene Court's decisionswithregardtothe construction
of the state or federal protections from cruel and/or unusual
puni shment. There i s no doubt that Stanford v. Kentucky i s a deci si on
fromthe United States Suprene Court which rejected a claimthat it
vi ol ates the Ei ghth Anendnment to the United States Constitution to
i npose a sentence of death on a defendant who was si xteen years old

when he commtted the capital of fense. Wth those two fundanent al | egal

3The 1982 anendnent to Article I, Section 12 was held to be
prospective in application because the anendnent di d not provide for
retroactive application. Statev. Lavazzoli, 434 So.2d 321 (Fla. 1983).
The 1998 anendnent to Article |, Section 17 expressly requires
retroactive application.



propositions well -established (and not truly open to argunent), the
only concl usi on possi ble is that Brennan is wongly deci ded and does
not control theresult inthis case.*Farina's sentence of death shoul d
not be di sturbed.

To the extent that further di scussion of the Brennan decisionis
appropriate in the context of this case, it appears that the Brennan
deci sion ignores the Florida constitution's [imtations on judici al
interference with | egislative responsibilities, which include the
proscription of punishnent. That decision ignored the fact that the
only constitutionally significant fact concerning the frequency with
whi ch the death penalty has been carried out on sixteen year old
offenders is that inamjority of death penalty jurisdictions, such
of fenders are death-eligible. See, Stanford, 492 U S. at 373-4.

To the extent that the Brennan majority expressed concern t hat
certain unspecified criteria are necessary in a determ nation that
juvenil e offenders should be tried as adults, the ultimate irony is
that the Court relied upon 1997 changes to the transfer |aw which
i nposed greater culpability on younger defendants as a basis to

concl ude t hat i nposi ng a deat h sent ence on a si xteen year ol d nurderer

4'f the Brennan court does not clarify its opinion, it will be
reasonabl e for thetrial courts to conclude that that decision has been
overruled by the change in the constitution effected by the 1998
amendrment to Article |, §8 17. See, State v. R denour, 453 So.2d 193
(Fla. 3d DCA 1984).



violates the Florida Constitution. See, Laws of Fl orida, Ch. 97-238;
Fla. Stat. 8§ 958.225. That reasoning is faulty, and is yet another
reason Brennan i s not a basis for reversal of Anthony Farina's death
sent ence.

As the State has repeatedly pointed out herein, the Brennan
deci si on upon which Farinareliesis pendingonrehearingand, thus, is
not final. Because that is so, the State suggests that this case nust
be deci ded al ongsi de t he co- def endant Jeffrey Farina' s case. O herw se,
t he potential for inconsistent and irreconcil abl e deci si ons exi sts.
However, to the extent that it is proper to do so in the context of
this case, the Staterespectfully submts that this Court shoul d grant
the State's notion for rehearing in Brennan, and reinstate the death
sentence in that case. Alternatively, the State subm ts that Brennan
was wongly deci ded and shoul d be overrul ed.® I n any event, Anthony
Farina's death sentence should not be disturbed.

1. THE PROPORTI ONALI TY/ LI FE SENTENCE | SSUE

On pages 3-6 of the supplenental brief, Farina argues that his

deat h sentence i s di sproportionate "conparedto ot her cases where the

triggermanreceived alife sentence". Supp. Brief, at 3. This clai mis,

SBecause Brennanis not final, the State can do no nore t han argue
inbroadterns. If this Court ultimtely determ nedto nodify Brennan
i nsone fashion, the State's argunent woul d, of course, be affectedin
sone manner.



of course, based upon the prenise that Brennanis the | aw. ® Wil e the
State's positionis that Brennanis wongly deci ded (and shoul d ei t her
be changed on rehearing, or, alternatively, overruled), tothe extent
that it is possible to address the proportionality issue at this
juncture, the State suggests that, shoul d Jeffrey Fari na sonehow avoi d
a death sentence, this caseis factually simlar toLarzelerev. State,
676 So.2d 394 (Fla. 1996), where this Court hel d:

Nor do we find the death penalty inthis caseto constitute
a di sproportionate sentence even t hough two of the State's
key wi t nesses wer e apparently not prosecuted despitetheir
involvenent in this crime and even though Jason was
acqui tted. Wien a codef endant (or coconspirator) is equally
as cul pabl e or nore cul pabl e t han t he def endant, di sparate
treatnent of the codefendant nay render the defendant's
puni shnent di sproportionate. Downs v. State, 572 So. 2d 895
(Fla. 1990), cert. denied, 502 U.S. 829, 112 S. Ct. 101, 116
L.Ed.2d 72 (1991); Slater v. State, 316 So.2d 539 (Fla.
1975). Thus, an equally or nore cul pabl e codefendant's
sentence isrelevant toaproportionality anal ysis. Cardona
v. State, 641 So.2d 361 (Fl a. 1994), cert. denied, --- U S.
----, 115 S.C. 1122, 130 L.Ed.2d 1085 (1995). Di sparate
treat nent of a codefendant, however, is justifiedwhenthe
defendant is the nore cul pable participant in the crine.
Hayes v. State, 581 So.2d 121 (Fla.), cert. deni ed, 502 U. S.
972, 112 S.Ct. 450, 116 L.Ed.2d 468 (1991).

In this case, the trial judge specifically exam ned the
appel lant's cul pability, stating:

The evidence established beyond a reasonabl e

6Unl ess Jeffrey Farina's death sentence i s reduced, Point Two in
t he suppl enental brief i s neaningl ess. The State respectful | y suggests
t hat any such di scussionis premature at this point, and, noreover, can
be of no helptothe Court because there are sinply too many vari abl es
i nvol ved in capital sentencing to make briefing inavacuumanything
nore than a tedi ous academ c exerci se.
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doubt that, al though [t he appel | ant] was not t he
triggerman, she was present for the nurder
actively participatingincarryingout the nurder
whi ch she planned in a cold and cal cul ated
manner. Her participation was not relatively
mnor. Rather she instigated and was the
mast er m nd of and was t he dom nant force behind
t he pl anning and execution of this nmurder and
behind the involvenent and actions of the
co-participants before and after the nurder. Her
primary notive for the nurder was fi nanci al gain,
whi ch notive was in her full control

... Under no reasonabl e vi ewof t he evi dence can
it be said that the degree of culpability of
Steven Heidle or Kristen Palmeri was equal to
that of [the appellant]. [ The appellant] was in
charge and they were the subordinates wth
significantly | esser roles.

As indicated by the trial judge, we find that the evidence
est abl i shes beyond question that the appellant was the
dom nating force behind this nmurder and that she was far
nore culpable than the State's two key wtnesses.
Addi tional ly, the evi dence supports the judge's concl usi on
that the aggravating factors outweigh the mtigating
factors. Consequently, we findthat the appel |l ant's sentence
is not disproportionate. See, e.g., Garcia v. State, 492
So.2d 360 (Fla.) (prosecutorial discretion in plea
bargaining with I|ess culpable acconmplices 1is not
i nperm ssible and does not violate the principles of
proportionality), cert. denied, 479 U S. 1022, 107 S.C
680, 93 L. Ed. 2d 730 (1986). I n maki ng t hi s determ nati on, we
note that Jason's acquittal 1is irrelevant to this
proportionality revi ewbecause, as a matter of | aw, he was
exonerated of any culpability. [footnote omtted].

Larzelere v. State, 676 So.2d at 406-407.7

™Jason" isthe defendant's son. Larzelerev. State, 676 So. 2d at
398 n. 1.



In addressing the relative culpability of the defendants, the
sentenci ng Court recited the "m nor participation” mtigator, and went
on to state:

The Court finds that Anthony did not fire the shot theat
killed M chell e Van Ness, but that his participationinthe
crime was major. The defendant [Anthony] and Jeffery
pl anned the evening as full partners. Anthony was the
mast er m nd behi nd t he pl ans; his need f or noney to nove hi s
chil dren was t he basic notivation for planning the entire
evening. It was Anthony's famliarity with the Taco Bel

restaurant and its enpl oyees that providedthetarget of the
pl ans. Anthony bought the bullets and held the gun as
Jefferytiedupthemalevictins. After the gun msfired and
t he kni f e becane t he weapon of choi ce, Ant hony st ood besi de
hi s brot her, hel d the gun, and handed Jeffery the knife for
the killing of Kim Gordon. According to at |east one
w tness, it was Anthony who held Kims head down while
Jefferytriedinvaintoshovethe knifeinter her skull and
then into her spine. Anthony kept the victins relatively
subdued wi th ci garettes and words of assurance as t hey were
herded into the cooler for execution. Rather than being
wor ds of disclainmer or refusal to nurder, as Anthony has

clainmed, his statenent "Your call ..." to Jeffery was an
i ndi cation of approval for Jeffery to begin the killing.
Ant hony was totally involvedinthecrinme frombeginningto
end.

(R358). Those factual findings (the accuracy of which is not
chal | enged) are quite simlar to the findings quoted above fromthe
Lar zal er e deci si on, and denonstrate that death i s not di sproportionate
in this case.

In yet anot her co-defendant case, this Court stated:

Henyar d argues t hat hi s deat h sent ences are di sproportionate

to the sentence recei ved by hi s codef endant, Al fonza Smal | s,

and that the mtigating factors in his case outweigh the
aggravating factors.



Under Fl orida |l aw, when a codef endant i s equal |y cul pabl e or
nor e cul pabl e t han t he def endant, di sparate treatnent of the
codefendant may render the defendant's punishnent
di sproportionate. Downs v. State, 572 So. 2d 895 (Fl a. 1990),
cert. denied, 502 U.S. 829, 112 S.Ct. 101, 116 L.Ed.2d 72
(1991); Slater v. State, 316 So. 2d 539 (Fl a. 1975). Thus, an
equal | y or nore cul pabl e codef endant’' s sentence i s rel evant
toaproportionality analysis. Cardonav. State, 641 So. 2d
361 (Fla. 1994), cert. denied, --- US ----, 115 S . C
1122, 130 L. Ed.2d 1085 (1995).

Li ke Henyard, Al fonza Smalls was tried on the sane charges
and convi cted, but he was not subject to the death penalty
because his age of fourteen at the tinme of the offense
prevent ed hi mfromreceiving the death penalty as a matter
of law. Rather, Smalls received the maxi num sentence
possi bl e for his crines--eight consecutivelife sentences,
withafifty-year mandatory m ni numfor the two first-degree
mur der convi ctions.

InAllenv. State, 636 So. 2d 494, 497 (Fla. 1994), we held
that the death penalty is either cruel or unusual puni shnent
under articlel, section 17 of the Florida Constitutionif
i nposed upon a person who i s under the age of sixteen when
commtting the crine. That i s, when a def endant i s under the
age of sixteen, his or her youth is such a substanti al
mtigating factor that it cannot be out wei ghed by any set of
aggravating circunstances as a matter of |aw.?8

In this context, then, Smalls' |ess severe sentence is
irrelevant to Henyard' s proportionality review because,
pursuant to Al l en, the aggravationand mtigationintheir
cases are per se inconparable. Under the |law, death was
never a valid puni shnment option for Smalls, and Henyard's
deat h sentences are not disproportionate to the sentence
recei ved by his codefendant. Cf. Larzelere v. State, 676
So. 2d 394 (Fl a. 1996) (hol di ng t hat codefendant' s acquittal
was irrelevant to proportionality review of defendant's
deat h sentence because codefendant was exonerated from
culpability as a matter of |aw).

81f thisis an accurate sumary of Allen, and this Court saidthat
it was, then Brennan ignored that rule of |aw
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We al so find that the evidence in Henyard's case supports
the trial court's conclusion that the four aggravating
factors outwei ghed the mtigating factors set forthinthe
sentencing order. [footnote omtted] Finally, upon
consideration of all of the circunstances, we further
conclude that Henyard's death sentences are not
di sproportionate to death sentences i nposed i n ot her cases.
See, e.g., Walls v. State, 641 So.2d 381, 391 (Fla. 1994)

(deat h sent ence uphel d for execution-stylekilling of woman
after she w t nessed boyfriend' s nurder), cert. denied, ---
US ----, 115 S.Ct. 943, 130 L. Ed. 2d 887 (1995); Cave v.

State, 476 So.2d 180 (Fla. 1985), cert. denied, 476 U. S.
1178, 106 S. . 2907, 90 L. Ed. 2d 993 (1986) (deat h sentence
proportionate where co-perpetrators abducted, raped, and
killed victim defendant not actual killer).

Henyard v. State, 689 So.2d 239, 254-55 (Fla. 1996). Farina's death

sentence is not disproportionate, and should be affirmed in all
respects.
Respectful ly submtted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

ASSI STANT ATTORNEY GENERAL
Fl ori da Bar #0998818

444 Seabreeze Blvd. 5th FL
Dayt ona Beach, FL 32118
(904) 238-4990

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the above
has been furnished by US. Mil to Jeffrey L. Dees, 1326 South
Ri dgewood Avenue, Suite 10, Daytona Beach, Florida 32114, onthis
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__day of August, 1999.

O Counsel
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