STATEMENT OF CASE

In November of 1992, the Appellant and his brother, Jeffery A. Farina, were
convicted and sentenced to death for the fatal shooting of 17 year old Michelle Van
Ness during the May, 1992, robbery of a Taco Bell restaurant in Daytona Beach.
Jeffery Farina fired the shot to the head that killed Van Ness. In a penalty phase
proceeding without victim impact evidence, thejury had recommended death for the
Appellant by a7 to 5 vote, which the court followed.

On appedl, thiscourt affirmed the conviction but vacated the death sentenceand

remanded for a new sentencing proceeding. Anthony J. Farinav. State, 679 So.2d

1151 (Fla. 1996). Thecourt ruled likewisefor the Appellant'sbrother, Jeffery Farina.

Jeffery A. Farinav. State, 680 So.2d 392 (Fla. 1996).

On remand, the case was reassigned to the Honorable C. McFerrin Smith,
Circuit Judgein and for VolusiaCounty, Florida, and new counsel was appointed for
Appélant. Inpretrial hearings, thelower court denied the Appellant'smotioninlimine
to prohibit theintroduction in evidence of apost-arrest statement he made indicating
the other employees present during the robbery should have been killed also.
(PTR.218)* The court refused to hear Appellant's motion to suppress the taped

conversation between himself and his brother which the police had illegally
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obtained, assertingit lacked authority to hear suchissuesonremand. (PTR.585)? The
court denied also the Appellant's motion to sever the proceedings, which resulted in
thetaped statementsof hisbrother being introduced in evidence against the Appel lant,
which were misleading and prejudicial because the Appellant had no opportunity to
cross-examine Jeffery at trial regarding the context and meaning of these statements.
(PTR.600)3 Finally, the court denied the Appellant'smotion to exclude victim impact
testimony, which had not beenintroducedintheoriginal proceeding. (PTR.218) The
court ordered the State to proffer this evidence, however, but the State never did so
and presented extensive victim impact testimony through 12 witnesses during the
resentencing proceeding, over objection. (TR.10:1554-1638)

A joint penalty proceeding was held before anew jury on April 6 through 20,
1998. (TR.1-15) By avoteof 12to 0, there-sentencing jury recommended the death
penalty for each defendant. (DR.3:336) The lower court followed that
recommendation, and the Appellant was sentenced once again to death. (TR.2629-

36)* The Appellant's brother Jeffrey was also sentenced to death again. 1d.

2March 23, 1998.
April 1,1998.

‘May 7, 1998, sentencing.



In imposing the death penalty on the Appellant, the trial judge found five (5)
aggravating factors. (1) previous conviction of another capital felony or felony
involvingtheuseor threat of violence; (2) capital felony committed to avoid or prevent
alawful arrest or to affect an escape from custody; (3) capital felony committed for
pecuniary gain; (4) capital felony washeinous, atrociousor cruel; and (5) capital felony
wasahomicidecommitted inacold, cal culated and premeditated manner without any
pretenseof moral or legal justification. Section921.141(5)(b), (e), (), (9), (i), Florida
Statutes (1991). (DR.3:354)

The trial judge found eighteen (18) mitigating factors, as follows:. three (3)
statutory mitigating factors: (1) nosignificant history of criminal activity; (2) Anthony
was an accomplice in the capital felony committed by Jeffery Farina and Anthony's
participation wasrelatively minor; and (3) Anthony'sage (18) at thetime of thecrime;
and fifteen (15) non-statutory mitigating factors, including an abused and battered
childhood, history of emotional problems, cooperation with the police, involvement
in Christianity and Bible study courses while in prison, good conduct in prison,
remorse for what happened, assertion of apositive influence on others, no history of
violence, abandonment by his father, poor upbringing by his mother,

lack of education, good employment history, and amenability to rehabilitation. 1d.



The tria judge concluded that the aggravating factors far outweighed the
mitigating factors. 1d.
This is an appeal from that sentencing proceeding and the second death

sentence imposed upon Anthony Farina.



STATEMENT OF FACTS

OnMay 8, 1992, Kimberly Gordonwasthe Assistant M anager of the Taco Bell
at Clyde Morris and Beville Road in Volusia County. Also working with her that
evening were Van Ness, Derek Mason and Gary Robinson. The Appellant had
worked at the store previously and knew Gordon and Mason. (TR.8:1263)

Therestaurant closed at midnight, and Mason and VVan Nesstook out thetrash
bagsfromtherear of the store. (TR.8:1264) Asthey werecomingback in, they were
approached by Jeffery Farina who had a .32-caliber pistol and the Appellant who
carried a knife and a rope. They ordered Van Ness and Mason back into the
restaurant and then rounded up the two other employees. (TR.8:1265-6) While
Jeffery held the others at gunpoint, Anthony took Gordon to the front of the front of
the store and forced her to open the safe and remove the cash register trays, which
they took to the rear of the store. Id.

Anthony asked if anyone wanted to smoke a cigarette, and Gordon and Van
Nessaskedif they coulddo so. (TR.8:1267) Anthony gavethem cigarettes, andwhile
they were smoking, Jeffery tied M ason and Robinson'shandsbehind their backswhile
Anthony held the gun. Id. Then Van Ness and Gordon were tied up similarly by

Anthony. (TR.8:1268)



Mason asked if he could sit across from the others and Anthony said yes. 1d.
Anthony told everyone that they were not going to be harmed and if they would just
cooperate, everythingwould beokay. (TR.8:1268;9:1487) Whentheemployeeswere
tied up, they were taken to awalk-in cooler and placed inside. (TR.8:1269;9:1488)
Van Nesswas crying and was afraid shewould be hurt, but Anthony continued to tell
every onethat no onewasgoingto get hurt. (TR.9:1487) Everyonebelieved him. 1d.
They were talking among each other and telling VVan Nessthat everything was going
to bearight. (TR.8:1269-70) At their request, Anthony considered cutting off the
refrigeration systemto the cooler, but therewasaconcern that an alarm would sound.
(TR.8:1287;9:1495,1504-5)

After the employeeswere placed into the cooler, Anthony and Jeffery stepped
outside. (TR.8:1269;9:1488) After ashort time during whichtheemployeescould not
hear what was going on outside, Anthony returned and, stating there was one further
precaution to take, had the employees step back into the freezer section, and then he
stepped out. (TR.9:1488;10:1531) A few moments later Jeffery entered the freezer
alone and shot Robinson in the chest, then Mason in the lower right face, and Van
Ness in the back of the head, in quick succession. (TR.8:1271;9:1488;10:1531)
Jeffery also tried to shoot Gordon, but the gun misfired. Id. Jeffery then turned and

took Anthony'sknife and stabbed Gordonintheback. (TR.8:1271;9:1489;10:1532)
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Although Mason testified that Anthony held Gordon's head down while Jeffery
stabbed her, neither Gordon herself nor Robinson recalled Anthony doing that.
(TR.9:1507;10:1532,1546-7)°

The Farinasfled the restaurant after the shootings, but were arrested | ater that
day. (TR.9:1424-5) When arrested, Jeffery had areceipt from K-Mart indicating he
had purchased .32-caliber bullets, gloves, and clotheslineon May 8. (TR.9:1366-94)
The police recovered most of the money that was taken during the robbery.

Van Ness fell unconscious immediately after she was shot. (TR.10:1541)
M ason and Robinson managed to untiethemsel vesand called the police. (TR.8:1285)
Van Ness never regai ned consciousness and died two dayslater. (TR.8:1306,1330).

Anthony did not shoot or stab any of the victims. Prior to the shooting, none
of the victims had been tortured or abused by Anthony or Jeffery. (TR.8:1276-
8;10:1542-3)

Upon arrest, the Farinas cooperated with the police, consented to the search of
their room and led them to areas where evidence was recovered. (TR.9:1366-94).

TheAppellant presented extensive mitigation evidence. Anthony'saunt, Mary

Grafwallner, testified that Anthony'smother (her sister) married Anthony'sfather right

*Anthony testified that he did not hold Gordon at the May 1, 19
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after high school, when she became pregnant. (TR.11:1797) Hewasmuch older than
her, but appeared to care alot about the boysduring the marriage. 1d. Asthe mother
got into her mid-20's, she became unhappy with the marriage, because she wanted to
go out and party, have fun and drink, but her husband, being much older, wanted to
stay home. (TR.11:1799) When Anthony was6 or 7 yearsold, hisparentsdivorced,
and the aunt testified that the divorce had adevastating impact upon Anthony and his
brother Jeffery. Thereafter, she testified that the boys began to be less open and
friendly. (TR.11:1796-1802) After the divorce, the mother was no longer a good
housekeeper, and seldom even kept the kitchen clean. 1d.

Shortly thereafter, shemarried JamesBrant, an alcoholic Vietnam veteranwho
had serious mental problems. 1d. He never went anywhere without carrying a beer
with him. Id. During the course of this marriage, Anthony (and Jeffery) were
substantially abused and physically beaten when still a small child by Mr. Brant.
(TR.12:1855-68,1949-59,2002-4) Dale Heiser, aformer Illinoispoliceofficer, testified
to several abuseinvestigations. (TR.10:1664-79) At one point Anthony wastreated
at ahospital for injuries dueto the beatings and was removed from the custody of his
mother and placed up for adoption by the State of Illinois. Id. Brant was aso

arrested and convictedin lllinoisfor cruelty to children asaresult of thisepisode. Id.



Thereafter, lifewent quickly and even further downhill for Anthony. Hismother
descended into alcoholism, drug use, indiscriminate sexual liaisons with numerous
partners, and living in acontinuous seriesof unclean, overcrowded trailers, apartments
and houses. (TR.11:1716-22,1736;12:1876-92) Thefamily moved frequently from
town to town and stateto state. |d. The children did poorly in school, often missing
much of it and never finishing any school year in the same school in which they had
started the year. (TR.12:1961)

The mother even compelled her sons, Anthony and Jeffery, to steal cigarettes
and other thingsfor her or thefamily and madetheboysfedl guilty if they showed any
resistance. (TR.11:1735;12:1913) Also, Jeffery would have suddenfitsof anger while
growing up, due to a early head injury. Anthony was the one who tried to keep
Jeffery's thinking right (it was often irrational) and was the level-headed one.
(TR.11:1747)

Cindy and Daniel Comfort werefamily friendsandtestifiedto seeing severeand
Inappropriate physical abuseof Anthony by hisstepfather, JamesBrant. (TR.11:1776-
9,1786-1791)

David Sharp, aformer police officer in Illinois, was called to the family home
on several occasionsfor domestic disputesand disorderly conduct. James Brant was

knownto bevolatile, hostile, aggressive person who had areputation for drinking, was
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known to suffer from some type of post-Vietnam stress syndrome, and was treated
for a bi-polar manic depressive mental disorder. There were many incidents of
corporal punishment of the children by Mr. Brant, and he often used the metal end of
a belt to beat Anthony and his brother. (TR.12:1855-68)

Tina O'Neal testified that she has known the Appellant's mother since 1989
when they livedin Illinois; that she and the mother drank frequently and heavily; and
in the span of only three years (1989-92), the Farinas moved from Wisconsin to
[llinais, Illinoisto Florida, back tolllinois, thento California, and then back to Florida.
The homes in which Anthony and his brother Jeffery grew up involved constant
drinking, drugs, partying by adults, frequent arguments and foul language.
(TR.12:1876-92) The Farinas were naturally also very poor. 1d.

Following hisconvictionin 1992, Tammy L ewistestified that Anthony'sbeliefs
and attitudetoward life changed greatly for the better upon acceptanceof Christianity,
and he has become a source of inspiration and support to his family and to other
inmates. (TR.11:1723-7)

James Perry Davistestified that heisaminister at the Stetson Baptist Church
in DeLand who isinvolved in prison ministry and was aformer inmate himself. He

hel ped Anthony with Biblestudiessince hisconviction and believesfromwhat hehas
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seen and his experience that Anthony's conversion is wholehearted and sincere and
that Anthony has helped others within prison. (TR.11:1818-28)

Steve McCullum, a minister from Pastoral Ministries First Baptist in
Jacksonville, met Anthony in 1993 when he was employed as a Chaplain for the
Department of Correctionsat Union Correctional Institute. He believesthat Anthony
profession of Christianity was consistent and genuine, that he has been of help to
othersin prison, and wasnever adisciplinary problemor troublemaker. (TR.12:1918-
26)

Dean Dearborn testified he used to be a counselor at the Guardian Angel
Program in Peoria, lllinois, and worked with Anthony for 13 months beginning in
August, 1987. Anthony was 13 years old at the time and was there because of the
beatings by his stepfather. He testified that Anthony can conduct himself
appropriately inastructured environment. Duringthe 13 monthshewasaresident, his
mother never visited him asingletime. Thehomeinwhich Dearborn saw the Farina
family lived had mattresses and dog feces on the floor, and usually three or four days
worth of dishes in the kitchen with food in various stages of decomposition.
(TR.13:2026-35)

Dr. Clifford Levin, a psychologist from Gainesville, testified regarding his

psychological evaluation and testing of Anthony. (TR.12:2110) He testified that
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Anthony had encountered many emotional blocks to his development, including
physical abuse and the neglectful circumstances in which he was raised, and that
Anthony had not matured properly. (TR.13:2117-9) In 1992, Anthony asbiologically
18 years old, but had an emotional age of not beyond 14 in terms of intellect and
reasoning. 1d. He had troublesat birth from pneumonia, asthmaand ear surgery and
did not know hisbiological father. 1d. James Brant moved in when Anthony was 8
yearsold. 1d. Brant suffered from a severe manic depressive illness and was very
violent in the home, assaulting the mother in front of the children and assaulting
Anthony, for which he was charged and convicted of child abuse. 1d.

Anthony's mother a so contributed to thedisruptioninthehome. Shehad great
difficulty being amother, wasaheavy drinker, inconsistent in her care of her children,
and subjected them to multiple geographical moves, such that Anthony never
compl eted aschool year withinthesameschool. Thefamily alsolivedin substandard
housi ng conditions, and the mother frequently encouraged Anthony and Jeffery asthey
were growing up to steal things needed by her for the family which she could not
afford to buy. (TR.13:2120)

Anthony had difficulty adjusting to school because of thefamily'sinstability and
themultiple movesand wasplaced at an early agein emotionally disturbed classrooms

from grades1through7. (TR.13:2121) Dr. Levindescribed Anthony ashaving very
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inadequate verbal skills and alow averageintelligence range. He was never able to
develop hisintellect, academic skills or social skills. Significantly, however, since
the date of hisfirst conviction in 1992, upon re-testing, his verbal intelligence
has increased 25 points, a remarkable jump from a very low to a very high
average. |d.

Beginning in his late teenage years, Anthony developed a passive dependent
lifestyle which included daily use of marijuana which also retarded his emotional
development. (TR.13:2122) He has no profile of mental illness but falls into the
dependent personality disorder. Hehasdifficulty making every day decisionswithout
excessive advice and reassurance, and he has extreme difficulty expressing
disagreement with others because of fear of loss of support or approval, a pattern of
avoiding conflict and avoiding decisions. (TR.13:2124)

When a close relationship ends, he urgently seeks another relationship as a
source of care and support and stays very much dependently involved. He has never
lived on his own and fears extremely uncomfortable or hel pless when al one because

of exaggerated fears of being unable to care for himself. (TR.13:2125)
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Hesuffered encopresisinto histeenyearswhichisvery unusua and commonly
associated with sexual abuse. As time went on with his treatment, he gradually
indicated several personsin hisfamily had inflicted sexual abuse. (TR.13:2126)

Since incarceration, Anthony has done very well, which is not surprising
according to Dr. Levin. (TR.13:2128) He testified Anthony's type of personality
conformsto hissurroundings. In prison, heisinahighly structured environment, and
there were no disciplinary reports. 1d.

The prison recordsimpressed Dr. Levin that Anthony has used histime
well given hisrestrictions. (TR.13:2129) Heenrolledinmultiple Bible study classes
and hasdevoted himself toreligion. 1d. Hislettersto hisson and the son'smother are
full of religious focus, and his faith is al'so apparent as you talk to him. Dr. Levin
believes hisfaith is a genuine commitment. Id.

At the Spencer hearing on May 1, 1998, Anthony testified that about two or
three weeks before the incident, he discussed a robbery plan with his brother.
Anthony's motivation was to obtain money, because he did not want his children
raised inthe sameenvironment hewasraised in, and (although wrongfully) hefelt this
wasthe meansto get them out of that environment. (TR.2474) Hisgirlfriend and his
daughter had recently come to Volusia County. (TR.2475) Helearned that Jeffery
had purchased afirearm while Anthony wasaway from hishomebringinghisgirlfriend
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and daughter back to VolusiaCounty. 1d. However this had not been discussed and
was not part of the robbery plan. Jeffery had done this on his own.

Anthony and Jeffery planned the robbery. (TR.2476) They decided to be
armed in case anyone became hostile and they needed to defend themselves.
(TR.2477) Whileat K-Mart with hismother, hischildren, girlfriend, and sister, heand
Jeffery purchased ammunition, gloves and clothesline for the robbery. (TR.2478)

During the robbery, Anthony offered cigarettes to the employees, because he
knew that acigarette usually calmed him down, and hefelt that it would do the same
for them. Hewastrying to comfort them and assure them they would not be harmed
and that was his belief at thetime. (TR.2487-8)

Therewasno plantokill or shoot anyonebeforethefact. (TR.2490) However,
after placing thetied-up employeesinthe cooler, Jeffery brought up thefact that these
people knew Anthony and would be able to identify him and asked what should be
doneabout it. (TR.2491) Anthony told Jeffery he did not know. Jeffery said that |
can shoot them. Id. Anthony replied that he could not do that and it would be up to
Jeffery to decide. (TR.13:2142;2524) There had been no plan to shoot anyone.
(TR.2492) Anthony testified that Jeffery said he was going to shoot them, but in his

heart, Anthony did not believethat Jeffery would actually do that, because hisbrother
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wasnot that kind of person. (TR.2493,2525) Hebelievedthat if Jeffery actually faced
the people, he would not do it. |d.

After Van Ness was tied up, Anthony turned off the restaurant lights as the
signal to the driver (Henderson) that they were coming out. (TR.2498) He thought
they were through then. 1d. The plan was to place the employees in the cooler to
delay thereporting of thecrime. (TR.2499) Anthony then moved the employeesinto
thefreezer and walked out past Jeffery and was going to the cooler door. (TR.2494)
When hewasabout six feet away from thefreezer door, he heard gunshotsand turned
and saw hisbrother at thefreezer door firinginto thefreezer areawheretheemployees
were. 1d.

It was very quick and then the misfire at theend. Id. Anthony did not know
who had been shot and did not direct Jeffery in any way asto the shots. (TR.2495)
Jeffery turned toward Anthony and obtained he knife which Anthony was holding.
Jeffery then turned back toward Gordon, pushed her down and began to stab her.
(TR.2496) At that point, Anthony was distraught and exited the cooler. 1d. Anthony

did not assist Jeffery in the shootings or the stabbing. Id.
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SUMMARY OF ARGUMENT

Point One. The State peremptorily excused over objection two black
jurors for pretextual reasons to permit the State to purposely exclude two
qualifiedjurorswho had clearly indicated their ability to follow thelaw and who
had no opposition to the death penalty nor any bias against any party in this
cause. Moreover, the lower court completely failed in its duty to critically
examine these challenges.

Point Two. Thelower court erred in denying the Appellant'smotionin
limineto prohibit theintroduction of post-arrest statement suggesting the other
employees should have been killed also. Since the Appellant did not kill
anyone, the statement was not probative of any aggravating factors argued by
the State, and improperly introduced issues of lack of remorse and potential
dangerousness, and was not harmless error.

Point Three. The lower court erred in failing to hear the Appellant's
motion to suppresstaped conversations between himself and hisbrother which
wereillegally obtained by the policein violation of hisright to due process of
law. The motion had not been previously argued and was properly filed prior

to the commencement of the re-sentencing proceeding.
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Point Four. The lower court erred in denying a severance to the
Appellant, which resulted in theimproper admission of prgudicia and damaging
statements made by his Co-Defendant ontape, which the A ppellant wasunable
to explainin context and meaning sincethe Co-Defendant did not testify during
the re-sentencing hearing. The Appellant was denied due process of law.

Point Five. Thelower court erred in denying the Appellant's motion to
exclude victim impact evidence and impermissibly allowed the State, over
objection, to make the victim impact evidence a feature of the re-sentencing
proceeding to such an extent that the evidence was highly pregudicial,
inflammatory and repetitive, amounted to anon-statutory aggravating factor, and
deprived the Appellant of afair hearing.

Point Six. Thelower court erred in finding that the homicidewas HAC
wheretherewasno physical or mental abuse of thevictim prior totheshooting,
where she and the other employeeswere reassured by the Appellant morethan
once that no one would be harmed if they cooperated, and where she and the
other employees were shot quickly, in rapid succession by the Co-Defendant,
and upon being shot in the head, the victim immediately lost consciousness

which was never regained prior to her death 2 days later.
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Point Seven. Thelower court erredinfinding that the homicidewas CCP
where there was no prior plan to kill but only to rob the restaurant, where the
subject of killing was brought up suddenly during the course of the robbery by
the Co-Defendant, who was not encouraged by the Appellant, and where the
Co-Defendant committed the homicidewithout theassi stanceor direction of the
Appellant.

Point Eight. The lower court erred in finding that the homicide was
committed for the purpose of avoiding arrest where there was no plan to kill
anyone prior to commission of the robbery, where thekilling was done by the
Co-Defendant acting alone after the robbery had commenced, and where the
Appellant did not agree, assist or encouragethe Co-Defendant tokill anyonefor
any reason, and the victim was not taken from the scene of the robbery prior to
being shot by the Co-Defendant.

Point Nine. The sentence of death is disproportionate punishment as
applied tothe Appellant wherethereare only two (2) valid aggravating factors,
I.e., the homicide was committed for pecuniary gain and prior conviction of
armed robbery and burglary, where the latter is not entitled to great weight
because they are contemporaneous convictions, and where in opposition the

lower court found three statutory mitigating factors: (1) no significant history
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of prior criminal activity, (2) the Appellant was an accomplicein the homicide
committed by the Co-Defendant and hisparticipation wasrelatively minor, and
(3) the Appellant'sage at thetime of the crime (Anthony was 18 whenthecrime
was committed, but his emotional age was 14), and the court found 15 non-

statutory mitigating factors. Inaddition, the Appellant wasthe non-shooter, and

the lower court did not find that the Appellant's state of mind was sufficiently
culpabletorisetothelevel of recklessindifferenceto humanlife, asrequired by
law to warrant imposition of a death sentence for felony murder.

Point Ten. Florida's death penalty should be held unconstitutional for

numerous reasons outlined in this section.
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ARGUMENT

POINT ONE: THE TRIAL COURT ERREDIN
PERMITTING THE STATE TO EXERCISE
PEREMPTORY CHALLENGES TO STRIKE
TWO BLACK JURORS FOR PRETEXTUAL
REASONS.

The Appellant contends that the State improperly used peremptory challenges
to excuse two black jurors, to-wit: juror Edwards (TR.8:1102-6) and juror Hilton
(TR.8:1122-5). The Appellant timely objected. Id.

This court has long held that the state cannot use peremptory challenges
intentionally to exclude a cognizant racial group. Nell v. State, 457 So.2d 481 (Fla

1984); Thompson v. State, 548 So.2d 198 (Fla. 1989); Bryant v. State, 565 So.2d

1298 (Fla. 1990).

The right of an accused to an impartial jury cannot be fully
guaranteed when the peremptory challengeisused to purposeful ly
exclude members of a cognizable racial group, regardless of the
race of the defendant. Kibler v. State, 546 So.2d 710, 712 (Fla
1989).

In State v. Slappy, 522 So.2d 18 (Fla. 1988), cert. den., 108 S.Ct. 2873, 101

L.Ed.2d 909 (1988), this court held that "any doubts as to the existence of a
'likelihood' of impermissible bias must be resolved in the objecting party'sfavor.” 1d.
at 21-22. The State's peremptory challenge of even one black juror can be held

sufficient to establish aprimafasciacase of racia discrimination, thereby requiring the
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Stateto give aspecific and racially neutral explanation for the challenge. Jenningsv.
State, 545 So.2d 945 (Fla. 1st DCA 1989).

Thestriking of asingleblack juror for aracial reason violatesthe
Equal Protection Clause, even whereother black jurorsare seated,
and even when there are valid reasons for the striking of some
black jurors. Sappy, supra, at 21, quoting United States v.
Gordon, 817 F.2d 1538, 1541 (11th Cir. 1987).

The trial court may not ssimply accept, at face value, the State's explanation.
Rather, the State's reason must be an uncontested fact, supported by the record, or

supported by observations of the trial judge placed on therecord. Tillman v. State,

522 So.2d 14 (Fla. 1988); Williams v. State, 547 So.2d 179 (Fla. 4th DCA 1989).

In Roundtreev. State, 546 So.2d 1042 (Fla. 1989), the state excused two black
jurors because of their views regarding the death penalty although both individuals
indicated that they could follow the law and recommend a sentence of death if the
circumstances of the case so warranted. The court wrote that it is not sufficient that
the state's explanations for his peremptory challenges arefacially race neutral. "The
state's explanations must becritically evaluated by thetrial court to assurethey are not
pretext for racial discrimination.” 1d., at 1045. In Roundtree, the court held that the
"reasonsgiven by thestatefor excluding the prospectiveblack jurorsinthiscasewere

not based on the facts of the case and were unrelated to the parties or the witnesses."
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Id. The court held that the proffered reasons were a pretext for racial discrimination
and reversed the defendant's conviction and remanded for a new trial.

Inthe Appellant's case, the State attempted to challengejuror Edwardsfor cause
on the grounds that her son had been convicted of drug charges some years ago, but
she felt that he was not guilty. (TR.7:1102) The Appellant objected and the court
denied the challengefor cause. (TR.7:1103) The State then exercised a peremptory
chalengeto strikejuror Edwards, aleging the same grounds and al so adding that the
State believed she would not be open and fair and that her position on the death
penalty was hesitant. (TR.7:1104) The Appellant objected that the State's grounds
werenot sufficient race neutral reasons. (TR.7:1104-5) Thetria court sustained the
State's challengewithout critical examination, stating the court isrequired to accept the
State's explanation if the State's challenge is made "in good faith." (TR.7:1105-6)

The record does not support the State's asserted reason. During voir dire by
the court, juror Edwardsindicated, in response to the court's question of thejurorsas
to whether any of their close friends or family had ever been formally accused of
committing a crime, the following:

The Court: Okay. Thank you. Yes, maam. Ms.
Edwards?

Ms. Edwards: Yeah. My son had a drug related charge in
North Carolina 4 or 5 years ago.
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The Court: And was it handled properly?

Ms. Edwards; Asfar as| know. | wasn't there. | lived here
at the time.

The Court: So you were, kind of, seeing it through his
eyes then what he was telling you about it?

Ms. Edwards: | was there for one trial. But the outcome, |
think, was pretty reasonable. He was in a
group he had no business being in.

The Court: So you didn't see anybody in the system there
in North Carolinathat was malfunctioning at
whatever they were doing in the system?
Ms. Edwards: | can't say | did. (TR.1:75-76)
Duringvoir dire, juror Edwardstestified that shehad livedinVVolusiaCounty for
4 years, having previously resided in North Carolinaand New Y ork. Her occupation
was afinancial advisor at First USA Bank, that she was divorced, and had two adult
children, a son and a daughter, who is a chef.

Subsequently, the court specifically questioned juror Edwardsasto whether she

had any objection to the death penalty and she stated that she had none:

The Court: Ms. Edwards, do you have any religious,
moral, conscientiousor other objectionstothe
death penalty?

Ms. Edwards: No, sir.
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The Court: Would you be able to follow the court's
instructions on the laws of Florida as to
sentencing and recommend a sentence
required by these instructions and the
underlying evidence?

Ms. Edwards: Yes, Sir.

The Court: You are willing to carefully listen to and
evaluateall thematterspresented in mitigation
and aggravation?

Ms. Edwards: Yes, Sir.

The Court: Can you think of any circumstances where
you would just automatically refuseto makea
recommendation of alife sentence in a case?

Ms. Edwards: No.

The Court: Y ou would listen to the evidence and make a
recommendation based on that evidence?

Ms. Edwards: Yes. (TR.1:120-1)
During questioning by counsel for the co-defendant regarding her opinionson
the death penalty, she did not indicate any bias one way or the other:

Mr. Henderson: Thank you. Ms. Edwards, have you formed
any conclusions about the death penalty?
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Ms. Edwards: Not really. I've always had a pro and con.
Youtakealife, you get yourstaken. But| go
back and | can always say, what's the point of
taking that other personslife? That personis
gone already, or you can take a persons life,
and it's the wrong person.

So, I've never really come to a 100 percent
death penalty onit. It's, like, you haveto hear,
liketherest say, what the circumstanceswere.,
Wasit self-defense, or --  (TR.2:214-215)

During questioning by Appellant'scounsdl, juror Edwardsalsoindicated shefelt
that she could be fair:
Mr. Hathaway: ~ Now, with the exception of those of you who
have somereservations about how you can sit
in this particular case, do the rest of you feel
you do possessthat frame of mind that would
allow you now to determine the appropriate
recommendation to the Court asit pertainsto
Anthony Farina? That'swhat we are looking
for, frameof mind. Doyoufeel that way, Ms.
Edwards?
Ms. Edwards: Yes. (TR.2:287)
The only questioning by the State Attorney of juror Edwards concerned her
son, and nothing regarding her viewson thedeath penalty. Regarding her son, shedid

not indicate any bias against the State:
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Mr. Tanner: Thank you. Ms. Edwards, | certainly don't want to
embarrass you, but | would like to ask you just a
guestion or two. You indicated your son had had
some troubles years ago. Can you tell us what his
current statusis? Has he comethrough those? Ishe
serving time somewhere?

Ms. Edwards: He'sin acamp.

Mr. Tanner: In a camp?

Ms. Edwards: Yes.

Mr. Tanner: Isthis a prison camp?

Ms. Edwards: | just know he's in Seminole Johnson Camp.
| mean, hewaswith agroup of guysthat were
supposed to be selling. They never caught
them in anything, because he was there with
them, as far as | know, they all went to a
camp.

Mr. Tanner: Okay. They convicted them of selling dope or
drugs?

Ms. Edwards: Yes. (TR.3:332-3)
Contrary tothe State'schallenge, juror Edwardsnever testified that sheever felt
that her son was not guilty, nor did she indicate any bias against the State. Her
answersregarding the death penalty were not hesitant, and it was clear that she could
follow the law and could in appropriate circumstances recommend a sentence of

death. The State's reasons were not supported by the record, nor did the trial court
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guestion juror Edwards or make any observations of its own on the record to support
the State's alleged reasons.

In regards to juror Hilton, the State moved to dismiss her, also a black
American, for cause on the groundsthat she had cometo court 30 minutes|ate onthe
preceding day, that she wastentative regarding the death penalty, and that her church
had a prison ministry program. (TR.7:1122) The Appellant objected and the court
denied the chalengefor cause. (TR.7:1123-4) The State then excused juror Hilton
with a peremptory challenge based upon the same reasons. 1d. The Appellant
objected that thereasonswere not race neutral and that thiswasthe second black juror
stricken from the jury by the State's peremptory challenges. (TR.7:1125) The court
again, believing it had to sustain the challengeif it believed the State's challenge was
made in good faith, sustained the State's peremptory challenge. (TR.7:1126)

The State's alleged reasons were not supported by therecord. During voir dire
by the court, juror Hilton, in response to the court's questions to jurors as to whether
they had any friendsor relativesinvolved in law enforcement, testified that she had a
friend that worked in the State Attorney's Office upstairs and that her best friend
worked for the City of Daytona Beach Police Department, but that this would not
cause her to pre-judge any witnesses testimony. (TR.4:680-683) She reveaed that

shelivedinVolusiaCounty for 25 years; sheretired asasergeant after 10 yearsinthe
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U.S. Army (field artillery branch); shewasmarried and had no children. (TR.4:686-
7;5:727) Shewasspecifically questioned by the court regarding her viewsonthedeath
penalty, and indicated that shewould base her eval uation on the evidence and that she
would listen to and follow the law and the evidence:

The Court: Ms. Hilton, do you have any religious, moral,
conscientious or other objectionsto the death
penalty?

Ms. Hilton: | would have to be one of those persons that had to
hear the whole situation before | could answer a
guestion like that.

The Court: It would depend on the facts of the case?

Ms. Hilton: Depend oneverything beforel could makea decision
like that.

TheCourt: Y ouwould bewillingto carefully listento and
evaluateal matterspresented in mitigation and
aggravation before you decided?

Ms. Hilton: Yes.

TheCourt: Arethereare circumstancesthat you can think
of where you would automatically, without
hearing al the details, either refuse to
recommend a life sentence, or refuse to
recommend a death sentence? |s there any
circumstanceswhereyou canthink youwhere
you would just automatically do one thing or
another?
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Ms. Hilton: | couldn't automatically give anybody the death
penalty. | could probably give them life in prison
without hearing it. But | can't automatically say,
you've got to die. Because | haven't heard it. But |
can probably say, you can go to jail for life if |
haven't heard it.

The Court: Okay. Wéll, I think that may tie into some of
thequestionstheattorneysweretalking about,
about if you heard no evidence, you know,
and that may tie in the questions about the
burden of proof and that sort of thing. Sothe
attorneys may go into that in alittle bit more
detail in their questioning.

But as| understand your answersto my basic

guestions, without getting into the more finer

detailsthanthat, youarewillingtolistentoand

evauateall thefactsandlegal instructionsthat

are given to you, the evidence, and the law,

before you make up your mind about what

recommendation you might make?

Ms. Hilton: Yes, sir. (TR.4:692-4)
Subsequently, the State Attorney asked her during voir direif her church had
aprison ministry and whether shewasactiveinit. (TR.5:775-6) She stated that her
church did, but that she was not personally involved in that program, her sister was.
Id. The State then asked her opinion about persons who say that they have accepted
Christianity and are "saved." Id. Sheindicated that there are many personsthat say

that, but that does not necessarily mean that they have changed and there are many
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hypocrites who state that they have changed while continuing to break all of God's
laws. Id. The State then questioned her as to whether if a person were forgiven by
God for breaking thelaw, should that person's punishment be erased under man'slaw,
and she answered no. (TR.5:777) She indicated no hesitancy, in response to the
State's pursuit of these religious questions, in being able to apply man's law and
separating that from Christian beliefs:
Mr. Tanner: Alright. Will you beableto dothat? | know you are

areligious person. Will you be able to look in this

case and these men under man's law, because that's

what we are dealing with here today?

Ms. Hilton: Yes.

Mr. Tanner: And you might forgive them as a Christian, but you
would still hold them to man's law?

Ms. Hilton: Yes.
Mr. Tanner: Thank you. (TR.5:777)

In denying the State's challenge for cause, the lower court stated that juror
Edwards"clearly indicated shecouldfollow thelaw." (TR.7:1124) Further, the court
was not concerned that shewas late on oneoccasion. Id. Thisiscertainly aproblem
that can happen to any juror. However, once again, the court did not critically

scrutinizethe State's all eged reason to peremptorily excusethisblack juror, nor did the
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court question the juror further or add any comments into the record supporting the
State's proffered reasons.

The Appellant submitsthat the reasonsfor the peremptory excusal by the State
of juror Hilton are not supported by thefactsin therecord and isunrelated to thefacts
of the case, to the witnesses or the parties. Further, the court did not sufficiently
evauatethe proffered reasonsand permitted the Stateto peremptorily excusethisjuror
for unsupported reasons, the same as in juror Edwards' case.

Thetrial court'sduty isto critically examine the State's alleged reasons for the
peremptory excusal of jurors within a cognizant racial group have been clearly set
forth:

The trial court may not smply accept, at face value, the State's
rebuttal. Rather, the State's explanation must be an uncontested
fact, supported by the record, or supported by observations of

the trial judge placed on the record. Williamsv. State, supra, at
180.

When the State excused juror Edwardswith aperemptory challenge, the court
accepted on itsface the reason given by the State without question stating that it has

to do so if the challenge is made in "good faith":
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TheCourt: WEél, thebasisinthe M elbourne decision iswhether
the-- the challengeisagood faith challenge, and not
necessarily whether the court agreeswithit, or -- it's
the credibility of the challenging attorngyR.7:1105)

Similarly, when the State challenged juror Hilton, the court once again accepted
the State's reasons on its face without any critical evaluation whatsoever:

The Court: Yes. Whether it's pretext. It's the subject of
evaluation of thechallenging attorneysreasoning. It's
a very subjective evaluation. Now, it used to be
much less subjective, but now it's supposed to just
sustain thechallengeif | find that theattorney making
itismaking it in hisor her world of good faith, not
whether | agree with it or not.

And | don't think that Mr. Tanner ismaking aracial-
based challenge. Sol think onthat, my interpretation
of theMelbourne case, it'sagood faith challenge, so
| must sustain it. (R.1126)

The Appellant submits that the challenges of these jurors were for pretextual
reasonsto permit the State to purposely exclude two jurorsof the black race who had
clearly indicated the ability to follow the law, and who had no opposition to the death
penalty and no bias against any party inthe cause. Thelower court completely failed

initsduty to critically examinethese challenges. Overstreet v. State, 712 S0.2d 1174

(Fla. 3rd DCA 1998). Accordingly, the court should vacate the death penalty and

remand for a new sentencing proceeding.
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POINT TWO: THE TRIAL COURT ERRED IN DENYING
THEAPPELLANT'SMOTIONINLIMINETO
PROHIBIT THE INTRODUCTION OF HIS
POST-ARREST STATEMENT INDICATING
THAT THE OTHER VICTIMS SHOULD
HAVE BEEN KILLED AL SO.

Twodaysafter hisarrest, the Appellant and hisbrother weretakenfromthejail
to the police station to befingerprinted on first degree murder chargesafter Van Ness
died of her wound. The Appellant and hisbrother wereintentionally heldinthe back
seat of apolicecar for amost six hours, during which hemadethefollowing statement
which was surreptitiously recorded by the police:

...should have madeit alittle more... instead of stabbing themin
the back should have sliced their fucking throats and then put
something in front of the freezer doors so they couldn't open
them... cut the phonelines. (PTR.247)

The Appellant filed a Motion in Limine to prohibit the State from using the
statement in the penalty phase on the grounds that it was not relevant to any
aggravating circumstances; that arguments as to lack of remorse or potential
dangerousness were inadmissible in the penalty phase; and that the prejudice to the

Appellant outweighed any probativevalue. 1d. After ahearing, the court denied the

motion. (PTR.331)
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During there-sentencing proceeding, the Appel lant renewed hisobjectionto the
introduction of the statement (TR.10:1645-6), but the court overruledit, and the State
played the tape in evidence. (TR.10:1655)

The Appellant contends that the lower court erred in admitting this statement

and that the error is not harmless. Kormondy v. State, 703 So.2d 454 (Fla. 1997);

Derrick v. State, 581 So.2d 31 (Fla. 1991).

In Derrick, a witness was alowed to testify during the penalty phase over
objection that the defendant had told the witnessthat he killed the victim and that he
wouldkill again. Thedefendant argued that thistestimony wasirrelevant tothe penalty
phase and impermissibly showed lack of remorse and the possibility the defendant
wouldkill again. The Stateargued thetestimony wasrelevant to show themurder was
cold, calculated and premeditated without any pretense of legal or moral justification.

InDerrick, thecourt held that thetestimony wasreversibleerror. Thestatement
was not relevant to show the defendant's guilt because guilt was not an issue in the
penalty phase of thetrial. The court held "the state must show that the statement is
relevant to an issue properly considered in the penalty phase.” 1d., at 462. The court
ruled that the statement could not be construed to support the factor of cold,
calculated and premeditated becausedl the statement did wasadmit that the defendant

had killed thevictim. The statement made no referenceto aplantokill thevictim nor
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to alack of justification for the murder. The testimony was not relevant to any other
aggravating factor. Lack of remorse hasno placein the consideration of aggravating

factors. See Popev. State, 441 So.2d 1073, 1078 (Fla. 1983). The court held the

statement was highly prejudicial because it suggested the defendant would kill again.
In Kormondy, the defendant and two co-defendants broke into the home of
Gary McAdams and murdered him with a single gunshot wound to the back of the
head. During theincident, McAdamswifewasraped by some of theintruders. The
wife was not killed or shot when the perpetrators left. Following his arrest, the
defendant told aco-defendant in jail that if he got out hewasgoing tokill thevictim's
wife because she could identify him, and he was al so going to kill another individual
to whom he admitted shooting the husband. Over objection, the state was permitted
to introduce these statements during the penalty phase of the defendant'strial. The
sentencing jury recommended death, and thetrial court followed therecommendation.
On appedl, the state argued that Derrick was inapplicable because Kormondy's
statement was not a generalized statement to the effect he would kill an unknown
person, but rather related to two specific persons, oneof whomwasasurviving victim
at the scene of the crime. This, the state argued, made the statement relevant to the

avoid-arrest aggravator, asserting that it cast light upon the defendant's motivationin
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killingthe husband. Thestatefurther argued it wasal so proper rebuttal to psychiatric
testimony that Kormondy was "impulsive" and could not "think things out."
Thiscourt held that the statementsin Kormondy weresimilar tothesituationin
Derrick and disagreed that the specific nature of Kormondy's statement made it
relevant to the avoid-arrest aggravating factor. This court wrote that "in the
circumstances attending this case, we cannot find that a statement allegedly madein
jail (after therelevant criminal episode) asto afuture intent to kill shedsany light on
Kormondy's intent at the time of the crime.” 703 So.2d at 462. The court noted that
thewife was not killed when her husband was shot, nor did Kormondy kill the other
witness (L ong) despite having opportunitiesafter having confessed to him. Thiscourt
ruled as follows:
[Kormondy's] sentiment about futurekillingsseemsto havearisen
after capture. Itissimply too prejudicial to allow such speculative
evidence to prove Kormondy's intent at the time of the shooting.
Id., at 463.
Thecourt also rgjected as meritlessthe state's argument that the testimony was
relevant to rebut the mitigating evidencethat Kormondy wasimpulsive and could not

think thingsout. 1d. Thecourt noted that thistestimony was"highly inflammatory and

could haveunduly influenced the penalty phasejury" and effectively established anon-
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statutory aggravating circumstance not authorized by law, i.e., a dangerousness
aggravating factor. Id. The court held asfollows:

Testimony that Kormondy said he would kill again, when that
testimony isnot directly related to proving astatutory aggravating
circumstance, is outside of the scope of evidence properly
presented by the State during the penalty phase. Wefind that this
evidence in this instance constitutes impermissible nonstatutory
aggravation. For this evidence to be admissible at the penalty-
phase proceeding, it has to be directly related to a specific
statutory aggravating factor. Otherwise, our turning of ablind eye
totheflagrant use of nonstatutory aggravationjeopardizesthevery
constitutionality of our death penalty statute. Finally, we are
unable to say that this evidence about Kormondy's desire to
commit futurekillings, were presented to thejury by an attorney,
was harmless beyond a reasonable doubt. 1d.

Accordingly, the court upheld the conviction for first degree murder, but
vacated the sentence of death and remanded for anew penalty phase proceeding in
front of anew jury.

Inthe Appellant'scase, the State similarly argued below that thetaped statement
was relevant to what the Appellant had intended to do on the night of the crime and
that it was probative of the aggravating factors of avoid-arrest and CCP.
(PTR.191,197)° The State argued that Kormondy was different from the Appellant's

case, because the Appellant's statement was not about killing someonein the future.

SJanuary 22, 1998.
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(PTR.191) The Appellant contends that his case is similar to the situation in
Kormondy.

Nothing that Anthony said in the statement made any referenceto what he had
intended to do on the night of the incident or that there had been any plan to kill
anyone. Infact, thetaped statement refersonly to thingsthat did not occur that night,
€., suggesting the other employees throats should have been cut, or the cooler door
blocked, or the phone lines cui.

Therewasnotestimony of any prearranged planto kill theseemployees. During
the robbery itself, when his brother Jeffery suddenly brought up the issue of
subsequent identification, Anthony did not agree or encourage him to shoot anyone.
Jeffery entered the freezer alone and shot Mason, Robinson and VVan Ness, and when
the gun would not fire, got Anthony's knife and stabbed Gordon in the back.

Anthony did not shoot, stab or kill anyone. In light of these facts, Anthony's
taped statement two daysafter hisarrest appearsto reflect feelingsthat arose after his
capture. Just asin Kormondy, Anthony's statement is dangerously susceptible to be
construed by the jury as lack of remorse or as non-statutory aggravation.

The State argued bel ow that the evidence was admissible under the authority of

Wikev. State, 698 So.2d 817, on the groundsthat in are-sentencing proceeding, the

jury wasentitled to hear evidence not only pertaining to aggravating circumstances, but
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also evidence relating to the nature of the crime. Unlike Wike, however, the
Appélant's statement did not relate to the nature of the crime at all. The Appellant's
statement pertained to things that did not occur during the commission of the crime,
and therefore is not evidence relating to the nature of the crime.

Anthony's statement 1stoo specul ative and too prejudicial to prove hisintent at
the time that his brother, Jeffery, shot Van Ness. The statement was not relevant
to show the Appellant'sguilt, because guilt was not anissuein the penalty phase. Just
asin Kormondy, the statement was not rel evant to the avoid-arrest aggravator or tothe
CCP aggravator, nor was it offered to rebut any mitigation evidence.

The State used the taped statement during closing argument, alegingit proved
the avoid-arrest (witness elimination) aggravator. (TR.15:2351)

Just asin Kormondy, the A ppel lant submitsthat the admission of hisstatement
was error and that the error was not harmless. The taped statements were played by
the Stateimmediately following aday and ahalf of lengthy and highly emotional victim
Impact testimony from the deceased's mother, father, brother, grandmother,
grandfather, teacher, friends and other relatives. The inflammatory and prejudicial
natureof the A ppellant'staped statement was only hei ghtened by themanner inwhich
the Stateintroducedit, following thevictimimpact evidence. The Statethenrestedits
case. The Appellant submits that there is more than a reasonable doubt that this
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evidenceprgudicedthejury initsdeliberations against the A ppellant, the non-shooter.

Statev. DiGuilio, 491 So.2d 1129 (Fla. 1986); Ciccarrelli v. State, 531 So.2d 129 (Fla.

1988).

POINT THREE: THELOWER COURT'SFAILURE TO HEAR
AND RULE UPON THE MERITS OF THE
APPELLANT'SMOTIONTO SUPPRESSTHE
TAPED CONVERSATIONS DENIED HIM
DUE PROCESS OF LAW.

OnMarch 13, 1998, the Appellant filed amotion to suppressthe conversations
that occurred in the back seat of a police car between the Appellant, his brother,
Jeffery, and the Co-Defendant, John Henderson, which was secretly monitored and
recorded by the police on May 11, 1992. (PTR.551) (DR.293-8)

The motion alleged that the police intentionally violated severa criminal
procedure statutes and rules prohibiting the taking of fingerprints of adefendant after
arrest without noticeand mixing juvenileswith adult offenders, in order to unlawfully
confine the Appellant, his brother Jeffery (a 16 year old) and the co-defendant
Hendersoninapolice car and taperecordtheir conversations. Themotionallegedthis
misconduct denied the Appellant due process of law, asguaranteed under the Fourth,
Fifth, Sixth and Fourteenth Amendmentsto the United States Constitution and under

Articlel, Sections 9, 11, 12 and 23 of the Florida Constitution. 1d.
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Thegroundsfor the motion were based upon information recently obtained in
the re-deposition of police investigators Sylvester and Flynt and had not been
previoudly raised in the case. (PTR.553)’

The State moved to strike on the grounds that the issues either had been or
could havebeen raised during theoriginal trial proceedings, that the evidencewasnot
newly discovered, and that therulesof proceduredo not allow for "post trial" motions
to suppress; therefore the claims were untimely and barred. (DR.299-315)

A hearing was held on March 23, 1998, at the conclusion of which, the lower
court granted the State's motion to strike and refused to hear the Appellant's motion
tosuppress. (PTR.563-587) Thecourt believed that error thisfundamental asalleged
in the Appellant's motion would also require the granting of anew guilt phasetrial.
(PTR.573) The Appellant asserted that the purpose was limited to exclusion of the
evidencefrom the resentencing proceeding for which the case had been remanded, and
for which a new jury who had not heard the prior trial testimony was going to be
seated. (PTR.574)

Theseissuesand constitutional claimswerenot previously argued. (PTR.575)

A review of an order denying amotion to suppressin the prior proceeding, whichthe

'March 13, 1998.
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State attached to its motion to strike (DR.305-315) shows that these issues had not
been litigated originally, contrary to the State's argument below on remand. The
original order deals only with theissues of privacy and the electronic interception of
conversations. 1d.

However, the lower court ruled that it had no authority to entertain the
Appellant'smotion, treating the matter asif the Appellant werestill inthe middle of the
first trial proceeding. (PTR.585)

The Appellant contends that the lower court erred. In Preston v. State, 607

S0.2d 404 (Fla. 1992), this court established that a "clean sate" rule applies to
resentencing proceedings. The trial court is to apply the proper law in such
proceedings and "is not bound in remand proceedings by prior legal error.” 1d., at
408. The court held as follows:

This Court has applied the "clean date" rule to resentencing
proceedings. We have held that a resentencing is a completely
new proceeding and aresentencing judge is not obligated to find
mitigating circumstances found by the first judge. See King v.
Dugger, 555 So.2d 355, 358 (Fla. 1990). See also Teffeteller v.
State, 495 So.2d 744 (Fla. 1986) (resentencing shall proceed de
novo on all issues bearing on the proper sentence). In King, we
held that "a mitigating circumstance in one proceeding is not an
"ultimatefact" that collateral estoppel or thelaw of the casewould
preclude being rejected on resentencing." King, at 358.
Moreover, we have held that atrial judge may properly apply the
law and is not bound in remand proceedings by prior legal error.
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Spazianov. State, 433 So0.2d 508, 511 (Fla. 1983), aff'd. 468 U.S.
447, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984). Id. at 409-9

In Preston, this court held that on remand, the trial court is not bound to find
only the same aggravating circumstances found by the prior trial court, but may find
new or different ones, and the same rule applies to mitigating circumstances. In
Spaziano, the court heldthat thetrial court onremand could consider evidencethat the
original court had erroneously excluded. In Teffeteller, the court held in a death
penalty remand proceeding, thetrial court hasthe"discretion” to decidewhat evidence
the new jury will see and hear.

These decisions do not require atrial court on remand to permit prior error to
be repeated, but affirmatively require and authorize the trial court to apply the law
properly and not to be bound by prior error. This is a good rule of law, which

furthersjustice and judicial economy. Accord, Griffinv. State, 517 So.2d 669 (Fla.

1997) (atrial court, on remand for re-sentencing, isrequired to hold afull sentencing

hearingtowhich all dueprocessguaranteesattach.); Millsv. State, 24 FLW D112 (4th

DCA Dec. 30, 1998).
Nothing in Rule 3.190(c), Fla.R.Crim.P., precludes a defendant from filing a

motion to suppress when a case is remanded. When the Appellant's case was
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remanded, it wasat that point in apretrial phase again asto the sentencing phase, and
the Appellant's motion was filed prior to the new penalty phase trial.

Moreover, Section 921.141(1), FloridaStatutes (1992), specifically prohibitsthe
use of evidence secured in violation of constitutional rights in a penalty phase
proceeding:

[T]his subsection shall not be construed to authorize the
introduction of any evidence secured in violation of the
Constitution of the United States or the Constitution of the State
of Florida
Nothing in Section 921.141 requires adefendant to file amotion to suppress penalty
phase evidence prior to the guilt phase trial commencement.

The lower court should have heard and decided the Appellant's motion to

suppress on the merits. The motion raised new issues of police misconduct and the

Appélant'sright to dueprocessof law. Obtainingincriminating statementsby ruseor

other police misconduct has been held to violate due process of law. Wallsv. State,

580S0.2d 131 (Fla. 1991). Thisisaseparateand distinctissuefromthevoluntariness
of incriminating statements under Miranda

The term "due process' embodies a fundamental conception of
fairness that derives ultimately from the natural rights of al
individuals. Scull v. State, 569 So.2d 1251 (Fla. 1990).
"Fairness' is nearly the equivalent of the concept of "good faith,"
which imposes astandard of conduct requiring both fairness and
honesty... Aswe stated in Haliburton v. State, 514 So.2d 1088
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(Fla. 1987), "due processrequiresfairness, integrity and honor in
theoperation of thecriminal justicesystem, and initstreatment of
the citizens cardinal constitutional protections.” 1d., at 1090
(quoting Moran v. Burbine, 475 U.S. 412, 467, 106 S.Ct. 1135,
1165, 89 L.Ed.2d 410 (1986) (Stephens, Jay., descending). 1d.,
at 133.

In Walls, this court held that a subterfuge created by police to obtain
information from adefendant who wasincarcerated to be used against the defendant
In apsychiatric examination violated due process of law. The court hasheldin other
cases that police activity designed as a subterfuge to circumvent the constitutional

rights of an accused violate due process of law. Malonev. State, 390 So.2d 338 (Fla.

1980); State v. Calhoun, 479 So.2d 241 (Fla. 4th DCA 1985); Voltairev. State, 697

S0.2d 1002 (Fla. 4th DCA 1997). InCalhoun, the court held that due process of law
was violated when the police induced the defendant into believing he would have a
private conversation with hisbrother and taped the conversation. InVoltaire, thecourt
held that undercover police officer who obtained incriminating statements by ruse
violated due process of law. In reaching its decision, the court quoted Justice
Marshall of the United States Supreme Court as follows:

We have recognized that "the mere fact of custody imposes

pressures on the accused; confinement may bring into play subtle

influencesthat will make him particularly susceptibleto theploys

of undercover government agents.” ...AsJustice Marshall points

out, the pressures of custody make a suspect more likely to
confide in others and to engage in "jailhouse bravado." ...The
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Stateisinaunique position to exploit thisvulnerability becauseit
hasvirtually completecontrol over the suspect'senvironment. 697
So.2d at 1004, quoting United Statesv. Henry, 447 U.S. 264, 274,
100 S.Ct. 2184, 2188, 2402, 65 L.Ed.2d 115 (1980).

In the case at hand, the State deliberately set up aruse to obtain incriminating
statements by evading fundamental requirements of law that would likely have
prevented this. Thus, athough the Appellant had counsel, the police deliberately
obtained an ex parte order to transport him to the Daytona Beach Police Station to be
fingerprinted and booked following the death of Van Ness. (DR.308) No noticewas
given to the Appellant's attorney, in violation of Rule 3.220(c)(1)(C), FlaR.Crim.P.
(requiring a court order for an accused to be fingerprinted). At the same time, the
police placed the Co-Defendant, Jeffery Farina, a16 year old juvenileinthe back seat
of the police car for over six hoursin the company of the Appellant and thethird Co-
Defendant, John Henderson, both of whom were adults. This was in violation of
Florida Statute 39.038 (1991), which prohibitsthe police from taking ajuvenileto a
police station for fingerprinting unless there is "no regular sight and sound contact
between the child and adult inmates' and which requiresthe police"to superviseand
monitor the child's activities at all times." As the Appellant's motion showed, the
booking and fingerprinting would normally have taken place at the Volusia County

Branch Jail whereall of the defendants were housed, which would have not required
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any transportation. Further, the Daytona Beach Police Department had separate
holding cells available to have housed each of the defendants separately, instead of
requiring the defendants to remain in the police car for over six hours.

Finally, asinVoltaire, supra, it was not necessary for the State to use the taped

statements obtained in the police car, because each defendant had separately
confessed to a police officer following his arrest. (DR.307)

The Appellant's motion shows that the police deliberately violated his rights
under Rule 3.220(c), hisright not to have the juvenile statutes viol ated by the police,
in order to incriminate him, and his right to counsel and due process of law. These
were not issues that had previously been raised, and the Appellant filed his motion
prior to trial on the resentencing phase.

The lower court should have heard the motion to suppress on its merits. Its
failure to do so was not harmless error, for the reasons set forth previously in Point

Two above.
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POINT FOUR: THE LOWER COURT ERRED IN DENYING
THE APPELLANT'S MOTION FOR
SEVERANCE, WHICH DEPRIVED HIM OF
DUE PROCESS OF LAW AND AN
INDIVIDUALIZED SENTENCING
PROCEEDING.

TheAppellant moved for aseverancein re-sentencing proceeding, but thelower
court denied the motion after hearing. (PTR.226,259,372) The court also denied
Jeffery Farina's motion for severance aswell. (PTR.226,372,600)

a. DueProcess of L aw.

One of the grounds for the motion to sever was the State's intended use of
taped statements of the two Defendants discussing the case while in custody in the
back seat of apolice car, which had been secretly recorded by thepolice. (PTR.232)®
Andinfact, the Statedid play thistapein evidenceat trial, over objection. (TR.1653)

Among the statements made by the Co-Defendant Jeffery on thistape, which
were admitted into evidence against the Appellant during the joint re-sentencing
proceeding, were statements that (a) he shot Michelle Van Ness because "he had a
boring day", (b) that hefelt nothing when he shot Michelleat thetime, and (c) that he
thought another victim, Kimberly Gordon, was going to die from the stab wounds.

Specificaly, Jeffery's statements were as follows:

8January 22, 1998.
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Jeffery: That guy asked me, and | think | know why it is, a
guy asked me why did you shoot them. | said | had
aboring day. He was one of the inmates, | knew it
wasn't going to get back to the ...

* * %

Jeffery: ...now the psychiatrist | had, asked me what | felt
when | pulled the trigger...

| told himthetruth, | felt nothing. Whenit happened,
| felt nothing. Now I'm sorry Michelle died, you
know, but there's nothing that | can do about it. |
thought Kim was the one that was gonna die, didn't
you. (TR.10:1653,2152)

Thiscourt held inthefirst appeal in this case that these taped statements were
not inadmissibleinevidencefor Brutonreasons. 679 So.2d at 1157. Thisholdingwas
inaguilt phase context. The court did not discussthe penalty phase aspect of the use
of thetaped statementsfor re-sentencing purposesinthat opinion. However, because
this court ruled there was no Bruton violation, the lower court indicated that it was
required to permit the evidence in the re-sentencing proceeding. (PTR.386-7)°

Inthefirst opinion, thiscourt relied heavily upon thefact that whenthetapewas
made, thetwo brothersweretalking face-to-facethroughout the conversationsand that

"Anthony could have taken issue with Jeffery's statements at any point, but instead

February 23, 1998.
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either tacitly agreed with Jeffery's statements or actively discussed details of the
crime.” 679 So.2d at 1157.

However, the purpose of cross-examination isnot alwaysto contradict. It can
also be to shed new light on testimony by explanation of the context and meaning of
the statement. There was no need for Anthony to take issue with Jeffery when the
statementswere made, because Anthony understood the context for them and did not
disagree. Attrial, however, Jeffery did not testify. Anthony was denied hisright to
bring out by cross-examination of Jeffery the true context and meaning behind
Jeffery'staped statements. For exampl e, aclose examination of thetapeindicatesthat
when Jeffery said he had shot V an Ness because he had a boring day, thiswas made
to an inmate and suggestsit wasin the context of how Jeffery had protected himself
from possible problems in jail. (TR.15:2420) This was not a statement to a law
enforcement officer regarding an explanation for thekilling. However, Anthony was
deprived of hisright to cross-examine Jeffery regarding themeaning of that statement.
As aresult, the State was allowed to present a misleading connotation to the jury of
avery aggravating factor, i.e., that the murder of Van Ness was a consciousless and
pitiless act for which the Defendants had no remorse.

Similarly, Anthony was denied hisright to explore in cross-examination with

Jeffery what he meant when he said that he "felt nothing" when he shot VVan Nessand
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what he meant when he said he thought that the other victim (Kimberly Gordon) was
the one that was going to die. Again, the State was allowed to leave a misleading
inference with the jury that the murder of Van Ness was consciousless, pitiless, and
without remorse, and that the Defendants had thought that they weregoing tokill other
persons.

In this context, with this aggravating testimony admitted equally against
Anthony, the Appellant was denied his confrontation rights and his right to due
process of law, by being deprived of the opportunity to cross-examine his Co-

Defendant regarding thesetaped statements. Theright of confrontation hasbeen held

to apply to the sentencing process. Specht v. Patterson, 386 U.S. 605, 87 S.Ct. 1209,

18 L.Ed.2d 326 (1967). InEnglev. State, 438 So.2d 803 (Fla. 1983), this court held

that the statements or confessions made by a co-defendant were inadmissible as
evidenceagainst the other defendant at the guilt phase of amurder trial and vacated the

sentence of death and remanded for are-sentencing proceeding. Thiscourt has held

similarly in along line of cases. See, e.g., Walton v. State, 481 So.2d 1197 (Fla.

1985); Smith v. State, 699 So.2d 629 (Fla. 1997); Franqui v. State, 699 So.2d 1332

(Fla. 1997).

b. Individualized Sentencing Process.
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TheEighth Amendment to the United States Congtitution requiresthat in adeath
penalty proceeding, that the defendant is entitled to an individualized sentencing

proceeding. Lockett v. Ohio, 438 U.S. 586, 602-5, 57 L.Ed.2d 973, 98 S.Ct. 2954

(1978).

In this case, Anthony Farina did not kill or murder anyone. The trial court
found that the Appellant was only an accomplice to the murder and that hisrole was
minor. For the reasons stated above, there is an impermissible likelihood that
aggravating factors applicable to the shooter, Jeffery Farina, could have been held
against Anthony Farina, the non-shooter, by the jury.

POINT FIVE: THE LOWER COURT ERRED IN DENYING
THEAPPELLANT'SMOTION TO EXCLUDE
VICTIM IMPACT EVIDENCE,
IMPROPERLY PERMITTED VICTIM
IMPACT EVIDENCE TO BECOME A
FEATUREOF THE TRIAL,AND FAILED TO
PROPERLY INSTRUCT THE JURY WITH
RESPECT TO SUCH EVIDENCE.

TheAppellant filed apretrial motion to exclude victim impact evidence on the
groundsthat basing theimposition of the death penalty on evidencethat is"designed
to demonstratethevictim'suniguenessasanindividua human being andtheresulting
loss to the community's members by the victim's death” denies due process, equal

protection, and demeansthe value of every humanlife. " Such aprocedure evokesan
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emotional response from the jurors which escapes meaningful appellate review."
(DR.137-139) The Appellant argued that such evidence and Section 921.141(7),
FloridaStatutes (1992), be declared unconstitutional under Articlel, Section 2,9, 16,
17 and 22 of the Florida Constitution and/or the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution. |d.

The lower court denied the motion following a hearing on January 22, 1998.
(PTR.218) However, since the State had listed 15 victim impact witnesses as
Category B witnesses, precluding depositions by the defendants, the court ordered the
Stateto proffer itsproposed victim impact testimony at ahearing to be held on March
13, 1998. (DR.266;PTR.208,211-8)

The defense was concerned that the victim impact testimony could becomea
feature" of theresentencing proceeding, but thelower court confirmed that it could not
let that happen, stating "we also understand that we can't let it become the feature of
thetrial." (PTR.339) Thecourt had previously stated asimilar concern at the hearing
onJanuary 22, stating "1 can't et that [victim impact testimony] be arunaway feature
of thetrial." (PTR.211) The court at that time expressed its desire to have the State
provideapretrial proffer of the evidence so that the court could eval uate the propriety

of it. The State failed to provide any specific proffer. (PTR.327-337)
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During theresentencing proceeding, the Appellant timely renewed hisobjection
to this testimony, but was overruled. (TR.10:1555)

TheAppellant alsorequested alimiting jury instruction to begiven at the outset
and at the conclusion of the victim impact testimony as follows:

Y ouwill now be presented with evidence concerningMichelleVan
Ness. You are specifically advised and cautioned, however, that
such evidence is not one of or any part of any of the aggravating
circumstances which you are permitted to consider and weighin
determining, one, whether theaggravating circumstancesoutweigh
the mitigating circumstances, and, two, in rendering your verdict
as to what penalty, death by electrocution or life imprisonment
with dligibility of parole after 25 years, is to be imposed for the
crime for which the defendant is to be sentenced.

Now thisevidenceis permitted by law, and it isdesigned only to
demonstrate Michelle Van Ness uniqueness as an individual
human being and the resultant loss to the community's members
by her death and may not be considered in any way in rendering
your verdict as to what punishment should be imposed on the
defendant or defendants, as the case may be. (TR.10:1559)

The court refused to give the requested instruction and gave a substantially
altered instruction over objection:
L adiesand gentlemen of thejury, you will now be presented with
evidence concerning Michelle Van Ness. Now this evidence is
permitted by law and is designed to demonstrate Michelle Van

Ness' uniqueness as a human being and the resultant loss to the
community's members by her death. (TR.10:1570,1572)
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The State next called seven witnesses who presented approximately 30 pages
of victim impact testimony for the rest of the day, substantially as follows:

Hannah Glidden. A 22 year old walitress, shetestified shewent to
school with Van Ness from first grade through senior year at
Warner Christian Academy, that Van Ness was a wonderful
person, loved everybody, touched peoples lives, made a huge
impact on her life and was her best friend. She testified she
learned fromV an Ness, shewasaspiritual hel per for her, and that
Van Ness loved God and made it easy to be a friend.
(TR.10:1556-7,1573-4)

Ashley Lebvre. A 17 year old cashier, testified she knew Van
Nessat Warner Christian Academy. Shenever realized how much
Van Ness was thought of until she was gone; then al the
classmates, friends, teachers and people from the church pulled
together in away never seen before. She was 11 when Michelle
was murdered and she would visit Michelle's mother after the
murder and the mother missed Michelleand that Michelle'stotally
changed the witness' life. (TR.10:1575-7)

LewisMora. Van Nesswas hisgirlfriend. She wasan amazing,
honest and truthful girl, friends with everyone. He met her at
Warner Christian Academy. Witness states that her death
completely threw him off track, that he flunked out of collegefor
the first two years and now has a serious problem with trust
because of losing Michelle and has no way to deal with it every
day. (TR.10:1580-1)

Deborah Wingard. Sheisateacher and coach at Warner Christian
Academy and knew V an Nessintheelementary gradesand taught
her in seventh, eighth and ninth grades. The witness testifies
Michelle was avery good student, very caring and loving young
lady who stood out from any other students. The witness could
seeMichelleright now outsidethe High School kneelingdownand
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reaching out to one of the little elementary kids that had some
need. Michelle was interested in working with children in the
future, possibility being a pediatrician and finding a cure for
cancer. What stood out the most about her wasthat shewasvery
genuineand unselfish. Her sontold her that Michelle helped him
very much and because of her, he probably had passed one of his
classes because she helped him on his projects. Witness states
that none of us who ever knew her would ever be the same for
having known her and having gonethrough her loss. They all went
to the hospital after they heard she was shot and got in trouble
because there was so many of them making so much noiseand so
concerned about her. The outpouring of the people at the hospital
and at her funeral touched very many because they knew her
genuineness. Thewitnessnow sitsin chapel every Friday where
everyone went after the death of Michelle. Any time she sitsin
chapel on Fridays, they all think of Michelle and the students
alwaysask her tothisday totell them about Michelleand what she
waslike. (TR.10:1582-5)

SteveMahnke. Hewasanuncleto Michelle, andtestified Michelle
was unique in their family because she was his sister's only
daughter and hismother and father'sonly granddaughter. Her loss
has devastated their family. They used to see each other on
holidays and important occasions, Michellewasall bubbly and full
of life and everyone would have liked to have know how far she
would have gone, how shewould haveturned out. Shegot phone
cals al the time from other students. When Michelle died, she
took a part of his sister and his brother along with her and it is
never going to be the same even though they still come over for a
visit. Her parents now areloners, don't want to be around alot of
people and there are a lot of tears flowing. He testified it is
devastating to lose an only daughter, and it did not need to
happen. (TR.10:1589-91)

TaraSetzer. Sheis22 and Michellewas her cousin. Shewas 16
when Michelle died. Witness reads from a prepared statement
indicating that her life since Michelle died has not been the same,
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that Van Ness' death stole her joy and thewitness can't et herself
get close to people anymore because sheisscared if she does she
will losethem. Thewitness mother, BonnieVanNess, thenreads
theremainder of Tara's statement. The statement relates specific
instances when the two spent the night together at their
grandparents home, in high school, passing notes to each other,
being on the phone for hours; recounts daily reminders of Van
Ness like pictures, stuffed hearts, handwritten note, and happy
memories; and how it'svery hard to understand how anything like
thiscould happen. Thewitnessalsowrotethat what bothered her
most was when she visited Michellein the hospital after she was
shot, that her eyes were taped shut, she was hooked up to many
machines and some of her hair had been shaved. Van Nessdied
afew hourslater. Not one day has gone by that the witness has
not thought about Michelleand sheawaysremembersher lyingin
the hospital bed. She cannot accept thefact shewill never see her
again. (TR.10:1592-7)

Bonnie Van Ness. She was the aunt to Michelle Van Ness and
testifies this was her brother's baby girl and she was very loving
and caring. Shebrought joy into everyone'slifeand sinceMichelle
died, she has not seen anybody in the family smile as a group.
Thewholefamily joy hasbeen stolen. Michellewasvery unique,
she loved and cared about children and wanted to go into
medicine, becoming a doctor or pediatrician. (TR.10:1598-9)

At thispoint, the court recessed for theday. (TR.10:1600) The next morning,
the Appellant and hisCo-Defendant jointly renewed their objectionsto thistestimony
and added the following objection:

After what was presented yesterday, it's getting to the point that
it'sextremely prejudicial andit'sconfusingtothejury andits-- its

denying the right to afair trial and due process under Articlel,
Sections Two, Nine, Sixteen, Seventeen and Twenty-Two of the
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FloridaConstitution. AndtheFifth, Sixth, Eighth and Fourteenth
Amendment of the United States Constitution. (TR.10:1601-2)

The court denied al objections once again.

The Statethereafter put on five morevictim impact witnesses covering 35 more
pages of the trial transcript, containing highly emotional, repetitive and prejudicial
testimony:

Arthur Mahnke, Jr.. MichelleVan Nesswashisgranddaughter and
heknew her hisentirelife. Thewitnessreadsaprepared statement
that hewrote. Since Michelledied asaresult of being murdered,
the witness testifies that mother's day for her family means the
death of their lovely granddaughter, daughter and sister. Michelle
wasvery closeto her parents, her brother and her uncle. Witness
testifiestheir family will never be the same. Witness states they
did not just love Michelle, a wonderful gifted young lady,
exceptional in math and other subjects, but society lost a person
who could have hel ped contribute for abetter world, who wanted
to be a doctor and help others. They lost not only their 17 year
old Michelle, but they lost their future life, her dream of finding
marriage, having children, grandchildren and future generations.
Witness states that they go on living, but there is awaysin the
back of their mindswhat might have been. Thereisaholeintheir
heart that will never heal. A life has been taken away that was
preciousto them. They hold her memory dear to their hearts but
thehurtisawaysthere. Witnesstestifiesthat they called Michelle
Princess and Shelley. She loved fresh tomatoes, potato salad,
holidays and birthdays, shewas gifted in math and parentswould
often ask her to help their children with their homework. The
witness cannot convey the terrible hurt they carry, they cannot
pick up the phone like they used to and call Michelle and tell her
Happy Birthday, Merry Christmas, or thank you for the card or
gift. (TR.10:1603-7)
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Dorothy Mahnke. ShewasMichelle'sgrandmother. Shetestified
about how Michelle was when she was growing up and would
cometovisit. Sinceher death, shetestifiestheir liveswill never be
the same, they won't get to see Michelle's children, see her go to
college and graduate, fall inlove, get married and have children.
Michelle could not come to their Golden Wedding Anniversary
which their children held for them here. Themissher on holidays
and her birthday. Michellewould phonelateat night to makesure
people got home aright and then would pray before they both
went to sleep. She testifies Michelle loved her grandmother's
cooking, made a difference in a lot of peoples lives. It is
devastating not to have agranddaughter, and shewill meet her in
heaven. (TR.10:1607-10)

Connie Van Ness. She was Michelle's mother and wrote a
statement which sheread to thejury. Shetestifies Michelle was
born in 1975 and they moved to Daytona Beach when she was
three. Michellewas aways closeto her mother from the day she
was born, she was a strong, sensitive and caring girl. Sheloved
school and she was a perfectionist. She felt she should know
everything before shewas supposedto. Shestrivedto help others
achievetheir best, sheloved people, loved to socialize, one of her
best friends was her brother, Sean. Michelle was a real social
butterfly, aways on the phone helping everyone solve their
problems. A lot of her friends asked after shedied, who will they
call now. Shewasan honor roll student, had real directionin her
life, she was fair, she didn't judge anyone by their looks. The
mother testified she misses Michelle very much and should not
have to be missing her. Shewasastrong girl with strong beliefs.
It breaks her heart now when she goes to the Mall and sees other
mothers with their daughters. She never got to see Michelle
graduate from high school, go to college, get married, have
children, grow into an adult. When she died, a part of the
mother's life was taken.

On May 7, Michelle gave her mother an early mother's day card
and that night they had agood talk. On Friday, May 8, she went
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to work and called that night if it was okay for her to work until
closing so someone el se could be off Saturday. Thelast thing she
said to her was that | love you. The mother will never forget
answering the door in the middle of the night with two police
officers. The mother felt she died a thousand deaths that night.
Asshewasdriving to the hospital, she saw Michelle'struck inthe
parking lot and she knew it was not good. Michelle died on
Mother's Day and she never got to say goodbye to her beautiful
daughter. Mother's Day is hard, she misses Michelle. She had
much to givetotheworld, her family and her friends. Shewasher
mother's little girl no matter how old she was. The mother
introduced a series of photographs of Michelle which were
introduced into evidencetracing Michelle'slifein photographsthat
shewould like the jury to see. (TR.10:1611-16)

Larry Van Ness. He was Michelle Van Ness father and reads
from a paper that hewrote. Herecallsthat at her birth, shewasa
beautiful girl, avery tiny baby, forced to wear braces on both of
her legs for amost a year. Michelle was different from other
children even at birth. During her early years she was very shy.
She was quick to learn words and she knew the names of family
members and would demand to be held by them or throw afit if
shewasn't. Y ou could not leave Michellewith ababysitter or the
churchnursery. They wereflabbergasted at her desirefor learning
which they believe drove her from her early shynessto thedriven
person she was. From then on until she was murdered, the
witness testified she was a constant non-stop talk and social
interaction. It wasalmost asif shewasonamissionto meet, greet
and interact with as many people as possible.

Thefather recountsmany instanceswhen Michellewasgrowing up
and they had to decide things that she could or could not do. He
testifies that she excelled in school and spent fourteen years at
Warner Christian Academy. Shewasan honor roll student for the
most of it, amember of the National Honor Society and listed in
Who's Who in the Southeast Edition. She balanced her act at
school with churchand social life, alwaysseeking onemorefriend,
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onemore problemto do. Heremembered asking her to goto bed,
and her pleading with him that she had to tutor someone who had
amathtest tomorrow. Hetestified shebecamean environmentalist
for causes, such aswhales, dolphins, plastic, paper, glass, metal,
which the father never understood. Michelle was driven and
possessed with a never quit attitude. Her unigueness was her
caring, mentoring, driven, never quitting, possibilities making, a
beautiful girl. She was a cheerleader and played volleyball. She
constantly offered advice to friends on the phone. She was
always a person where you could go when you were hurting or
had a problem. She was a person of strong character and
patriotism. She and her father had many deep conversations.

The father testifies that when Michelle was shot, he was in
Washington, D.C., onbusiness. Heimmediately packed hisbags
and flew back to Daytona. When he got to the hospital, he was
greeted by many young people and adultsfrom Warner Christian
Academy and the church, and they directed him to hiswife and
family. When he saw Michelle, there were tubes in her nose, a
breathing unit in her mouth, needles, tubes and machines hooked
to every part of her body, and hewasthinking thisisnot Michelle,
they made amistake. He held her hand, stroked the back of it as
much as he could. The I1V's and tape that held them were in the
way. Hetalked with her and told her to fight, most of al that he
loved her. Herepeated this during the next 24 hours many, many
times. Thedoctor explained the bullet had entered Michell€'s | eft
ear, penetrating her skull and brainstem. This was causing
Michelle to Slowly die due to uncontrolled swelling and pressure
on the brain. He remembers the morning of May 10 telling
Michelle how much heloved her and holding her hand andtelling
her tofight. Heremembersatear formedin her right eyewhilehe
wastelling her how much heloved her. HebelievesMichelleheard
him for a brief second and tried to tell him it would be alright.
This was once again the counselor coming out in her.

Michelle died around noon on Mother's Day surrounded by her
mother, brother and her father. Hetestified that they held her hand
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during her last breath and watched as she fought no more. The
father testified their lives have never been the same. He never
thought he would have to bury one of his children, pick out a
casket for his daughter, what color she would have wanted, what
clothes you would bury her in, what funeral home, what plot and
athousand other questions that must be answered. He testified
what abeautiful daughter hehad. Her death almost brokeup their
home. He testified it's hard to help your mate when you're so
battered, bruised and hurt you can hardly stand up. Hisfamily has
been ripped apart. Family gatherings and holidays only serve as
areminder of Michelle's absence. Being alone iswhat he has a
preferencefor. Constantly being asked how you are doing brings
littlejoy, especially by the same peoplewhowould tell you | know
how youfedl, | lost amother, afather, anuncle. Hetellsthemyou
don't have a clue until you lose a child, it'simpossible for you to
know how | feel. Thefather testified basically we dropped out of
lifeasweknew it and no longer functioned in an extended family
environment.

The father testified that the community lost a significant
contribution. Numerous strangers came up to him at the funeral
and described how they had talked with Michelle and had never
been the same again. Hetestifiestherewere over 1,500 people at
her funeral and the church was overflowing and therewas alive
video feed set up in the parking lot for those who could not be
accommodated inside. The father testified he was born in
DaytonaBeach and doesnot know 1,500 peoplecasualy, let alone
well enoughto attend hisdaughter'sfuneral. Thiswasinachurch
wherethefather grew up from about the age of 5. Hetestified he
can longer bear to see it because when he looks at the pulpit he
seeshisdaughter's casket and flowers. Heissharing theseprivate
things hetestified so that you can appreciate the uniquenessof his
daughter.

Thefather asked if anyoneknew another inthiscommunity that if

the samething happened would have 200 plus peoplefor 36 hours
in a hospital or 1,500 plus people at afuneral. He testified his
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daughter must have belonged to the community for the
overwhelming reactiontowhat it was. Thefather testified hedid
not want his anger that he feels for the murder of his daughter to
continueto claimhimasavictim. Hebelieved Michellewould be
telling us who are hurting to get up and get on with their lives,
living in such amanner so that you see her again helping others.
(TR.10:1617-33)

Sean Van Ness. He was Michell€e's brother and reads from a
written statement. Hestateshisrelationship with hissister wasjust
starting to bloom and he hasonly begunto realizethe extent of his
loss. Hewent into the Army when hewas 17 and had to spend his
first Christmas away from home at age 18. Hetestifieshewould
never have survived that without the help of hissister, Michelle.
Heremembersall her |ettersand thelovethat waswritten from her
heartinthem. Her lettersstill bringasmileto hisfaceandtearsto
his eyes. He testified shortly after he death he was discharged
fromthe Army, hasheld 3jobsand islooking for acareer change.
He doesn't know what to do and to cope he's used alcohoal,
tobacco and credit cards. Hetestified his parents have had ahard
timeand hedid not believe at onetimethat they weregoingto stay
together but they have. Hetestified that herealizesthat Michelle
will never see hisnew home and five acres, hisdog, hear the song
that isplaying ontheradio, and hewonderswhat hislifewould be
likeif shewerestill here. Herecallsbeing at Halifax Hospital when
shewas being treated after being shot. The family was gathered
and told that she would probably not makeit. They heard acode
bluein his sister'sroom and the worst crying he's ever heard and
heknew shewasgone. Everything wasdisconnected andwewere
allowed to see Michelle onelast time. One by one each went in.
After thefamily had seen her onelast time, Sean and hisfather did
the hardest thing they've ever had to do, they said their goodbyes
and together they pulled a sheet over his sister's head and let her
restinpeace. Hetestified that helovesand misseshissister every
day. (TR.10:1634-8)
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The State at this point concluded the victim impact testimony. The Appellant
renewed hisrequest for aspecial jury instruction. (TR.1640-1) The State objected,
and the court declined to give any instruction. 1d.

The Appellant contends that the victim impact testimony became a feature of
thistria andthat it washighly pregjudicia andinflammatory. Out of 19witnessescalled
by the State during this re-sentencing proceeding, 12 of the witnesses were victim
impact witnessesonly. Only 7 witnesses (employees, policeofficersand onefirearms
expert) testified to the immediate facts of the crime. Moreover, the victim impact
testimony dominated the substantial portion of thetime during the State'spresentation.
The State presented its evidence over 2 and 1/2 days, between April 13 and April 15.
On April 13, the State called four witnesses. Derek Mason (employee) and police
officersSylvester, Wylesand Y oungman. On April 14, theStatecalled FDLE firearm
expert Komar, Officer Sylvester, and Kimberly Gordon and Gary Robinson
(employees). The Statethen called seven victimimpact witnesses. Glidden, Lebvre,
Mora, Wingard, Steve Mahnke, Setzer and BonnieVan Ness. On April 15, the State
continued with victimimpact testimony by Arthur Mahnke, Dorothy Mahnke, Connie
Van Ness, Larry Van Nessand Sean Van Ness. The State'sfinal witnesswas Officer

Sylvester who played thetaperecorded statements of the Defendantsinthepolicecar.
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Theextensive and excessive victimimpact evidence deprived the Appellant of
a fair trial and due process of law. The evidence amounted to a non-statutory
aggravatingfactor, andthetrial court failedtolimit the evidencewhenrequested to do
S0, despiteitsassurancein pretrial hearingsthat it would not | et thisbecomethefeature
of the trial.

Victimimpact evidence hasbeen called dangerousbecauseit doesnot relate to
aggravating circumstances and appearsto beirrelevant; the further danger isthat the

prejudice may outweigh any probative value. 1997, Florida College of Advanced

Judicial Studies, Handling Capital Cases. (PTR.205) The Appellant submitsthatitis

somewhat analogous to Williams Rule evidence, which has similar potential. The
courts have ruled in numerous cases involving Williams Rule evidence that the
defendant isdenied due processof trial where such evidence becomesafeature of the

trial, and in such instances, have reversed for anew trial. Bush v. State, 690 So.2d

670 (Fla. 1st DCA 1997); State v. Richardson, 621 So.2d 752 (Fla. 5th DCA 1993);

Snowden v. State, 537 So.2d 1383 (Fla. 3rd DCA), rev. denied, 437 So.2d 1210 (Fla

1989); Traversv. State, 578 So.2d 793 (Fla. 1st DCA), rev. denied, 584 So.2d 1000

(Fla. 1991).
Of course, Williamsruleevidence hasrelevance, yet even so, itislimited by the

courts because of its prejudicial potential. Victim impact evidence has no rea
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relevance, and must be strictly limited by the courts because of its overwhelming

prejudicial potential. EveninPaynev. Tennessee, 501 U.S. 808, 115L.Ed.2d 720, 111

S.Ct. 2597 (1991), the Supreme Court, although overruling Booth v. Maryland™, was

concerned that victim impact evidence could be unduly prejudicial so asto deny due
process:
In the event that evidence is introduced that is so unduly
prejudicial that it rendersthetrial fundamentally unfair, the Due
Process Clause of the Fourteenth Amendment provides a
mechanism for relief. 501 U.S. at 825.
In the Appellant's case, the victim had approximately aday and ahalf eulogy (out of
2 and 1/2 days of State testimony). Not even afuneral service for a head of state
would have lasted that long.
The Appellant contends that the lower court also erred in denying his request
for limiting instructions to the jury regarding its use of this evidence.
Theerror wasnot harmless. During hisfirsttrial, no victimimpact evidencewas
introduced, and the jury's recommendation of death asto the Appellant was only by
avoteof 7to5. During theresentencing proceeding, the vote was 12 to O unanimous

in favor of death, even though the Appellant had presented substantially more

mitigating evidence and witnesses.

19482 U.S. 496, 96 L.Ed.2d 440, 107 S.Ct. 2529 (1987).
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The Appellant submitsthat the victim impact evidenceintroduced by the State
Is what caused the difference. If left unchecked, as in this case, victim impact
evidence has the potential to deprive defendants of an individualized sentencing
proceeding, inthat it will deflect the jury's attention from the defendant to sympathy
for the victim and the victim's family and friends in recommending a penalty to the
court. That iswhat happened here, where the State presented in approximately aday
and a half of testimony, 12 witnesses who presented over 67 pages worth of highly
emotional, repetitive and prejudicial testimony.

The Appellant requests that this court will vacate the sentence of death and
remand this case with instructions to impose a sentence of life without parole for 25

years. Alternatively, the court should order a new sentencing proceeding.
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POINT SIX: THE TRIAL COURT ERRED IN FINDING
THEMURDERWASHEINOUS ATROCIOUS
AND CRUEL.

Thelower court found that the murder of Van Nesswas heinous, atrociousand
cruel (HAC). (TR.3:357) The Appellant submits that this finding was error.

In State v. Dixon, 283 So.2d 1 (Fla. 1973), this court stated:

It is our interpretation that heinous means extremely wicked or
shockingly evil; that atrocious means outrageously wicked and
vile; and, that cruel meansdesignedtoinflict ahigh degreeof pain
with utter indifference to, or even enjoyment of, the suffering of
others. What isintended to be included are those capital crimes
where the actua commission of the capital felony was
accompanied by such additional acts as to set the crime apart
from the norm of capital felonies -- the consciousless or pitiless
crime which is unnecessarily tortuous to the victim. 1d., at 9.

This court has noted that the HAC aggravator "is proper only in torturous
murders -- those that events extreme and outrageous depravity as exemplified either
by thedesiretoinflict ahigh degreeof painor utter indifferenceto or enjoyment of the

suffering of another.” Cheshirev. State, 568 So.2d 908, 912 (Fla. 1990).

This court has further held that "an instantaneous or near-instantaneous death

by gunfire" does not satisfy the HAC aggravating factor. Robinson v. State, 574

S0.2d 108, 112 (Fla. 1991); see also, Maharaj v. State, 597 So.2d 786 (Fla. 1992)

(regjecting HAC aggravator despite execution-stylekilling of victim after interrogating
him). "Execution-stylekillings are not generally HA C unlessthe state has presented
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other evidence to show some physical or mental torture of the victim". Hartley v.
State, 686 So.2d 1316, 1323 (Fla. 1996), cert. den., 118 S.Ct. 86 (1997). Thiscourt
has rejected application of the HA C aggravator where the evidenceindicated that the
defendant had not intended to cause the victim any prolonged suffering and, in fact,
had assured the victims that they would not be killed. See Robinson, 574 So.2d at
112.

In Donaldson v. State, 23 FLW S245 (Fla. April 30, 1998), the minor victims

(ages 13 and 15) were forced into the defendant's home at gunpoint and kept their
against their will for several hourswhile the defendant and accomplicesinterrogated
them. Thevictimswererepeatedly assured they were not going to die, but thereafter,
their murders occurred quickly by an accomplice who shot both of them in rapid
succession. There was no evidence the defendant intended or that the victims
suffered an acute awareness of their impending death or that the defendant intended
to cause them unnecessary pain or prolonged suffering. The court held that mere
speculation that thevictims may haverealized the defendant intended to do morethan
interrogate them isinsufficient. This court remanded for a new penalty phase.

Similarly, in Robinson, supra, the defendant kidnapped thevictim, droveher to

acemetery and raped her on the hood of his car, following which an accomplice al'so

raped her, and then the defendant killed her by two gunshots to the head and body.
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The evidence showed immediate unconsciousness after the first shot to the head and
no evidence that the defendant had caused the victim unnecessary and prolonged
suffering. Thedefendant had assured thevictim several timesthat they did not intend
to kill her. The court held that the trial court erred in finding that this homicide was
HAC.

Similarly, in Hartley, supra, where the victim was abducted, robbed and then

murdered quickly by two shots, execution style, the evidence did not support afinding
of HAC. The court held that speculation that the victim may have realized the
defendants intended more than a robbery when forcing him to drive to afield was
insufficient to support this aggravating factor. 1d., at 1323.

Similarly, inthecaseat hand, thevictimswererounded upinsidethestore, taken
to the back for security where they weretied up and placed into acooler. They knew
thiswas a robbery. They were assured several times by the Appellant that no one
would be hurt if they cooperated. They were offered cigarettes, allowed to smoke,
and were not treated rudely or abusively. The witnesses testified that there was no
reason to believethat anyonewas going to be harmed. (TR.1227,1496,1541). When
the shootings occurred, they were done quickly in rapid succession by the Co-

Defendant, Jeffery Farina.
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Although Van Ness had been fearful and was crying beforehand, she was
reassured by the Appellant and her fellow employees that she would not be harmed.

Thereisno evidencethe Appellant intended or that Van Ness suffered an acute
awareness of impending death or that the Appellant intended to cause unnecessary
pain or prolonged suffering on her part.

The Appellant submits that the trial court erred in finding that the Appellant
subjected Van Ness to "extreme terror and mental torture during her final
consciousness’, as that is not supported by the evidence. (DR.3:357) The lower
court'sfinding that VVan Ness may have suspected the defendantsintended to do more
than rob them is speculation and impermissible as held in similar cases cited above.

Wherefore, the Appellant submitsthat thelower court'sfinding that thismurder

was HAC as to the Appellant was error.
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POINT SEVEN: THE LOWER COURT ERRED IN FINDING
THAT THE HOMICIDE WAS COLD,
CALCULATED AND PREMEDITATED.

Initssentencing order, thelower court ruled that the homicide was committed
inacold, calculated and premeditated manner without any pretense of moral or legal
judtification (CCP). (DR.3:357) The Appellant contendsthat thisfinding was error
by the lower court.

Thecentral issuefor thisaggravating factor iswhether prior to the commission

of the crime, the defendants had a plan to rob or aplan to kill. Hartley v. State, 686
S0.2d 1316, 1323 (Fla. 1996). InHartley, aninitial plantorobwaschanged beforethe
crime to a specific plan to kill the victim, because the defendant wanted to prevent
retaliation by the victim for an earlier robbery of him which the defendant had
committed. In support of these facts, the court found that the evidence showed that
the defendant had armed himself with agun and agetaway vehiclein advance; hedid
not act out of frenzy, panic or rage; he forced the victim to drive to a remote area
wheretherewould be no witnesses; he shot the victim fivetimes execution-style; and
he told a witness that he and the other defendants had decided prior to the crime to
"get [the victim]." CCP was sustained on these facts.

"A plan to kill cannot be inferred solely from a plan to commit or the

commission of another felony. Geraldsv. State, 601 So.2d 1147, 1163 (Fla. 1992).
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In Barwick v. State, 660 So.2d 685 (Fla. 1995), the evidence showed the

defendant had selected a victim and watched for an opportune time. The defendant
planned to burglarize, rob and rape the victim. He had selected aknife, glovesand a
mask for hisfaceto hidehisidentity. During astrugglewith thevictim, shepulledthe
mask off and the defendant killed her with theknife. The court held that CCPwasnot
supported by the evidence.

In Wyatt v. State, 641 So.2d 1336 (Fla. 1994), the defendant and accomplices

robbed a Dominoes Restaurant armed with guns. Two employees were placed in a
bathroom, while a third employee was forced to open the safe. After taking the
money, Wyaitt raped the femal e employee and then shot all three employeesto death.
Thecourt wrotethat CCP requires evidence of "acareful plan or pre-arranged design
to kill"* and held the evidence was insufficient to sustain the heightened level of
premeditation required for the finding of CCP Id. at 1341.

In Geralds, supra, thedefendant planned the crimefor aweek, interrogating the

victim's children regarding when they would leave for and then return home from
school; he brought gloves, a change of clothes and plastic tiesto the victim's home;
heleft acar in asecluded | ocation whereno onewould seeit; the defendant bound and
stabbed the victim to death. Thelower court found CCP. The defendant argued the

evidence proved an unplanned killing committed during the course of aburglary and
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that a planned burglary was not equivalent to a plan to kill. On appeal, this court
concluded the evidence indicated the defendant had obtained information to avoid
contact with the victim; that the victim had been bound first, not killed first, which
showed a homicide had not been planned; that there was evidence of astruggle prior
to thekilling and that the murder weapon was one found at the scene and not brought
by the defendant. The court held that the state had failed to prove CCP beyond a
reasonabl e doubt.

In the Appellant's case, the evidence at trial showed that the Appellant and his
brother planned the robbery of the Taco Bell Restaurant for two to three weeks prior
totheincident, but no plantokill anyonewasever formulated. The Appellant told his
brother that the did not want to kill anyone. (TR.13:2141) The motivation for the
crime was to obtain money. The reason the Appellant and his brother brought
weapons to the robbery was for self defense. (TR.2477)

Theplan had beento tie up the employeesand |eave them in the cool er to delay
reporting of therobbery. (TR.2479) Anthony moved the employeesfarther back into
thefreezer area, then left walking for the cooler door, intending toleave. It wasat that
point that Jeffery by himself entered the freezer and began firing rapidly.

The Appellant submits that this was a planned robbery, but not a plan to kill.

Thedecision to kill arose during the robbery on the part of Jeffery Farina, and while
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Jeffery at that point demonstrated premeditated intent to kill, that is not sufficient to
prove acareful, prearranged plan to kill to justify afinding of CCP against Anthony.

See Hartley v. State, supra, at 1323.

The lower court'sfinding in its sentencing order that the "death of witnesses'
wasan "integra part" of the Appellant'splan at |east asearly asthe purchase of bullets
and other supplies, is unsupported by the evidence. (DR.3:357) Thereisno such
testimony. The evidenceisconsistent with proof of arobbery plan. Jeffery took his
pistol, probably because he had one. Although it istrue he bought bullets, itisaso
likely that any robber who has a choice does not go to a robbery with an unloaded
pistol. However, the fact of taking aloaded pistol has never been held sufficient by
itself to proveintent tokill prior totherobbery. Moreover, the Defendants' purchased
not only bullets, but also rope the day before. The evidence shows the employees
weretiedfirst, not killed first. Pursuant to the plan, they were confined in the freezer
by Anthony in order to delay their ability to report the commission of therobbery and
to give the defendants time to escape from the scene. The lower court's reliance on
Anthony's comment "it's your call" when Jeffery suddenly brought up whether the
witnesses should be shot when he and Anthony stepped outside the cooler, in order
to find aplan to kill on Anthony's part, isunwarranted. The Appellant's comment, if

anything, actually proves that there was no prearranged plan to kill.
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This case is more similar to Barwick, Wyatt and Geralds, supra The State

failed to show acareful plan or prearranged design to kill, but only that Anthony had
planned a robbery. The fact that the Appellant went to the robbery armed is not
equivalenttoaplantokill under thecasescited. The Appellant did not kill anyoneand
did not direct his brother to do so. The evidence presented by the State shows that
theintent to kill arose on Jeffery's part during the commission of the robbery and that
Jeffery acted al one, although with premeditation, inkilling Van Nessand attempting to
kill the other victims.

Thereisinsufficient evidence of heightened premeditation on the part of the
Appellant required to support thelower court'sfinding of CCP, and this court should

reverse that aggravating factor.
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POINT EIGHT: THE LOWER COURT ERRED IN FINDING
THAT THE HOMICIDE WAS COMMITTED
FOR THE PURPOSE OF AVOIDING
ARREST.

Initssentencing order, thelower court found that the homicidewas committed
for thepurposeof avoiding arrest. (DR.3:356) The Appellant submitsthat thisfactor
was not proven beyond a reasonable doubt.

In Geralds v. State, supra, at 1164, the defendant had worked at the victim's

home and was known by the victim and her children. The defendant had spoken to
the victim and her children one week prior to the burglary and murder and sought
information that her husband was going to be out of town and whenthechildrenwould
leave for and return from school. The victim could identify the defendant if she
survived the crime. The fatal stabbing occurred during the course of arobbery and
burglary of thevictim'shome. Thedefendant planned thecrimeinadvance, including
bringing gloves, plastic ties and a change of clothes.

In reversing the lower court's finding that the murder was committed to avoid
arrest, this court wrote that it has repeatedly held that the witness-elimination
aggravating factor is not applicable unless the evidence proves that the only or

dominant motivefor thekilling wasto eliminate awitness. Perry v. State, 522 So.2d
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817, 820 (Fla. 1988); Floyd v. State, 497 So.2d 1211 (Fla. 1986); Riley v. State, 366

So0.2d 19 (Fla. 1978).

In Geralds, the court wrote that "the mere fact the victim knew and could
identify the defendant without more, isinsufficient to prove this aggravating factor
beyond areasonable doubt.” 601 So.2d at 1164. The court held that the trial court
erred in finding the avoid-arrest aggravating factor in that case.

Similarly, inRembert v. State, 445 So.2d 337, 340 (Fla. 1984), the Defendant

had robbed astore owner, and the defendant knew the victim prior to therobbery. In
the course of obtaining money during the robbery, he hit the victim with aclub over
the head one or two times, causing the victim to fall unconscious to the floor. The
victim died several hourslater. This court held that the avoid-arrest aggravator was
not proven, despite the fact that the victim knew the defendant. The court noted that
the victim was not dead when the defendant |eft the scene of the robbery, and the
defendant would have made sure thevictim were dead if witness elimination wasthe
motive.

In the case at hand, the Appellant testified during the Spencer hearing that he

was very negative in the prior discussion with his brother, Jeffery, regarding killing

79



anyoneduring therobbery. (TR.2515)* Duringtestimony beforethejury, Dr. Levin
confirmed that although the question of killing witnesses was brought up before the
robbery, there was no decision or planto do so. (TR.13:2141)

At the scene, Jeffery suddenly raised the issue of whether witnesses should be
shot because of possible later identification. This issue was not raised by the
Appellant, and the A ppel lant was not supportive nor encouraging to hisbrother at that
time. Under the pressure of a sudden unexpected turn of events brought about by his
brother's question, Anthony did not agree or encourage his brother to kill anyonefor
any reason, and he did not believein hisheart that hisbrother would doit. (TR.2525)

Theevidencemost clearly suggeststhat the Appellant did not want to eliminate
witnesses, probably because hedid in fact know them, and that if alone, hewould not
have done this.

Thelower court made much of thefact that beforetherobbery Anthony entered
the restaurant to see who was working and that during the robbery the victims were
methodically moved to asmall, confined areaof therestaurant. (DR.3:356) Theonly
direct testimony is that Anthony never intended to kill anyone. The circumstantial

evidencerelied upon by thelower court ismore consistent with the fact that Anthony

"May 1, 1998, Spencer Hearing.
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was planning a robbery and was concerned as to how many people were working,
whether he and hisbrother could control the number of peoplethere, and whether the
situation was opportune for a robbery. This also accounts for the fact that the
witnesses were tied and kept together in a confined area of the store, i.e., to control
the situation, as well asto facilitate escape.

TheAppellant submitsthat the State hasnot proved theavoid-arrest aggravator
as applied to the Appellant beyond every reasonable doubt. Even should this court
disagree, it should recognize that thisaggravating factor isnot very strong against the
Appellant and does not deserve the great weight placed upon it by thetrial court, nor
even moderate weight in his case.

The Appellant respectfully requeststhat the court will reversethelower court's
finding that the homicide was committed to avoid arrest, as applied to the Appel lant.

POINT NINE: THE SENTENCE OF DEATH IS
DISPROPORTIONATE PUNISHMENT AS
APPLIED TO THE APPELLANT.

Initssentencing order, thetrial court found five aggravating factorsuponwhich
itrelied: (1) prior conviction of afelony involving use of threat or violence, based
upon the Appellant's contemporaneous convictionsfor three counts of attempted first

degree murder, armed robbery, and burglary of an occupied structure; (2) homicide
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committed for the purpose of avoiding arrest; (3) homicide committed for pecuniary
gain; (4) HAC,; (5) CCP. (DR.3:354-61)

The court then found three statutory and 15 non-statutory mitigating factors as

follows. (1) no significant history of prior criminal activity; (2) the Appellant wasan
accomplice in the homicide committed by Jeffery Farina and the Appelant's
participation was relatively minor; (3) the Appellant's age at the time of the crime
(Anthony was 18 when the crime was committed, but hisemotional agewas 14); (4)
the Appellant was not the onewho actually killed Van Ness; (5) the Appellant wasan
abused and battered child; (6) the Appellant had a deprived childhood and poor
upbringing; (7) the Appellant hasahistory of emotional problems; (8) the Appellant's
conduct inprisonwasgood; (9) the Appellant wasamenabl eto rehabilitation; (10) the
Appellant was cooperativewith thepolice; (11) the Appellant hasalack of education;
(12) the Appellant has a good employment history; (13) the Appellant has actively
involved himself in Christianity and Bible study courses while in prison; (14) the
Appellantissorry and remorseful for what happened; (15) the Appellant has exerted
apositive influence on others; (16) the Appellant used marijuanaon aregular basis;
(17) the Appellant has no history of violence; (18) the Appellant was abandoned by

his father and temporarily abandoned by his mother. 1d.
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The trial court found that the aggravating factors outweighed the mitigating
factors and that death was the appropriate punishment. 1d. The Appellant contends
that death is a disproportionate penalty under the circumstances of this case.

In Songer v. State, 544 So.2d 1010 (Fla. 1989), the defendant escaped from a

work release program. Thereafter, he shot and killed apolice officer who approached
thecar inwhichthe defendant and acompanionweresleeping. Attrial, thedefendant
proved substantial mitigationincluding that he had adapted well to prisonlife, used the
time for self improvement, had shown a positive change in character, and had
developed strong spiritual and religious standards. The death penalty was held
disproportionate against one aggravating factor. Thecourt vacated the death sentence
and remanded to thetrial court to impose aterm of life imprisonment without parole
for 25 years from the date of the original sentence.

In Lloyd v. State, 524 So.2d 396 (Fla. 1988), the defendant entered the home

of thevictim, a28 year old woman, with intent to commit robbery. During the course
of the robbery, he shot her two times, once to the neck and the second was a contact
wound to the top of the head, which was the cause of death. Her 5 year old son was
present during the robbery and homicide and testified at trial. Thejury convicted the
defendant of first degree murder and recommended the death penalty by avote of 7

to 5. Thetria court found three aggravating factors: homicide committed while a
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defendant was engaged the attempt to commit robbery, CCP, and HAC. The
defendant proved substantial mitigation including: no prior criminal history; that he
was only an accompliceto the crime; and that he had been agood husband, father and
an employee. This court held that HAC had not been proven, and that there was
nothing shocking about the crime that was apart from the norm. Thiscourt also held
that CCPwasnot proven, that although therewas proof of premeditated murder, there
was insufficient evidence of the heightened premeditation and planning required to
support afinding of CCP. The court held that the imposition of the death penalty on
the one remaining aggravating circumstance was not warranted and reduced the
sentence to life imprisonment without eligibility for parole for 25 years.

In Rembert v. State, 445 So.2d 337 (Fla. 1984), the defendant committed a

robbery of astore owner for cash in order to make his car payment. The defendant
knew thevictim beforetherobbery. During theincident, thedefendant took acluband
hit the victim (an elderly man) one or two times over the head and | eft the store with
$40 to $60. The victim was left unconscious and bleeding on the floor and died
severa hourslater. Upon conviction of first degree murder, thejury recommended the
death penalty by avote of 7 to 5, which thetrial court followed. The Supreme Court
reversed thetrial court'sfinding of the aggravating factors of avoid-arrest, CCP, and

HAC. The court upheld the tria court's finding that the aggravating factor that the
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murder had occurred during the commission of a felony had been properly
established. Thedefendant introduced cons derablenon-statutory mitigating evidence.
The Supreme Court vacated the death sentence as unwarranted and remanded for the
imposition of life imprisonment without possibility of parole for 25 years.

In Campbell v. State, 571 So.2d 415 (Fla. 1990), the defendant went to the

victim's home to commit a robbery. When the victim answered the door, the
defendant stabbed the victim repeatedly. During this process, the victim's daughter
entered theroom and the defendant stabbed her, then returned and stabbed thevictim
further. Thevictimdied, and the defendant was convicted of first degreemurder. The
jury recommended death by avote of 9to 3 and thetrial court found five aggravating
factors: prior conviction of aviolent felony; homicide committed during aburglary
and robbery; commission for pecuniary gain; HAC; and CCP. Thetria court found
one non-statutory mitigator: the victim's daughter recommended the defendant be
sentenced to life imprisonment. The Supreme Court held the CCP was not proven
based upon these facts, but upheld the other aggravating factors. The court however
held the trial court wrongly rejected the defendant's history of child abuse which
included bruisesand hospital treatment, and such extensive mistreatment that hewas
declared a dependant child and removed permanently from his parents home. The

defendant a so proved impaired mental capacity, alow | Q (retarded), drug and alcohol
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abuse, athird grade reading ability, and borderline personality disorder. The court
held that death was disproportionate and vacated the death penalty and remanded the
case for the court to evaluate and re-weigh the aggravating and mitigating
circumstances in light of the opinion.

In Livingston v. State, 565 So.2d 1288 (Fla. 1988), the defendant robbed a

conveniencestore, during which he shot afemal eattendant two times, and fired ashot
at a second woman inside the store, and thereafter carried off the cash register. He
obtained a .38-caliber pistol immediately prior to the robbery during a residential
burglary. The defendant confessed on hisarrest. The shooting victim died six weeks
later. On conviction, the jury recommended the death penalty and the trial court
followed that recommendation, finding three aggravating factors. conviction of prior
violent felonies; homicide committed during arobbery; and homicide committed to
avoid arrest. Thetrial court found two mitigating factors: thedefendant was 17 years
of age and the defendant had an unfortunate homelifeand upbringing. The Supreme
Court on appea held that the avoid-arrest aggravator was not proven beyond a
reasonabl e doubt, whichleft two aggravating factorsand two mitigating factorsfound
by thetrial court. The Supreme Court held that the death penalty wasnot appropriate,
particularly in light of the defendant's childhood that had been marked by severe

beatings by the mother'sboyfriend and other significant mitigating evidenceincluding
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thedefendant'syouth, immaturity, andinexperience. The Supreme Court vacated the
death penalty and remanded for imposition of asentenceof lifeimprisonment without
parole for 25 years.

In Terry v. State, 668 So.2d 954 (Fla. 1996), the defendant was convicted of

therobbery of aM obile gas station in DaytonaBeach on July 14, 1992, during which
he shot and killed the female attendant. The victim's husband, also present on the
scene, said the defendant and a co-defendant entered the station wearing masks and
with guns. Thedefendant went to the office where hiswifewasworking (thevictim)
during which the defendant shot and killed her during the robbery. Upon conviction
of murder, the jury recommended the death penalty by a vote of 8 to 4 and the tria
court followed the recommendation after finding two aggravating factors. prior
conviction of violent felony and commission of ahomicideduring arobbery. Thetria
court found no mitigating factors, either statutory or non-statutory.

On appeal, the Supreme Court held the death penalty was disproportionate
because the prior violent felony aggravator involved a contemporaneous conviction
of the defendant for aggravated assault committed upon the husband during the
robbery. Although the court held that the factor had been proven, the court could not
ignorethefact that the prior conviction occurred at the sametimeasthe homicideand

was therefore entitled to less weight. Compared to other robbery cases cited in the
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opinion, the court held that the death penalty wasdisproportionate and remanded with
directionsto sentencethe defendant to lifeimprisonment without parolefor 25 years.

In the case now before the court, the Appellant contends that the trial court
erred in finding as aggravating factors HAC, CCP, and avoid-arrest, as previously
argued inthisBrief. Further, although the aggravating factor of prior conviction of a
violent felony is technically correct, these are contemporaneous convictions which
arose at the same time as the homicide, and as aresult should not be entitled to great

weight. Terry v. State, supra; Calvin Johnson v. State, 23 FLW S563, 565 (October

22,1998) (Fla. 1995). Thisleavesonly oneaggravator validly found by thetrial court,
I.e., homicide committed for pecuniary gain.

Of further importance in this case is that the Appellant is the non-shooter. In
such cases, this court has held that the death penalty may not be imposed unless the
non-shooter's state of mind was sufficiently culpable to rise to the level of reckless
indifferenceto human lifewarranting adeath sentencefor felony murder. Jackson v.
State, 575 So.2d 181, 186 (Fla. 1991). In Jackson, this court stated as follows:

In Enmund and Tison, the Court said that the death penalty is
disproportional punishment for the crime of felony murder where
the defendant was merely aminor participant inthe crimeand the
state's evidence on mental statedid not prove beyond areasonable
doubt that the defendant actually killed, intended to kill, or

attempted to kill. Mere participation in arobbery that resulted in
murder isnot enough cul pability to warrant the death penalty, even

88



if the defendant anticipated alethal force might be used, because
"the possibility of bloodshed isinherent in the commission of any
violent felony and this possibility is generally foreseeable and
foreseen." Tison, 481 U.S. at 151, 107 S.Ct. at 1684. 575 So.2d
at 190.

In its sentencing order, the lower court concluded that the Appellant was a
minor participant inthe homicide and made no finding that the A ppel lant had displayed
a reckless indifference to human life or that he intended to take the victim's life.
(DR.3:358) Thelower court focused on the final discussion outside of the cooler in
which Jeffery asked his brother what should be done about the witnesseswho could
identify them. Anthony testified that he told hisbrother he could not do it and that it
was "your call." The lower court believed this was an indication for approva for
Jeffery to begin the killing. The Appellant submits that this statement was not
approval, but was in fact disapproval and fails to prove that the Appellant had any

intent that any one be killed.

InBenedithv. State, 23 FLW S304 (Fla. June 11, 1998), thiscourt reversed the

Imposition of the death penalty wheretheevidencedid not provethat the appellant was
the actual shooter, that he had procured the firearm for use in the robbery, that he
possessed thefirearm beforeand during therobbery, that he or the co-defendant never
used a firearm previously in a robbery, or that he could have prevented the use of

firearm whiletherobbery wasbeing committed. Accordingly, thedeath sentencewas
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vacated and the case was remanded for sentencing to life imprisonment without

eligibility of parole for 25 years. See also Jackson v. State, supra.

Similarly, theevidenceinthe caseinvolving the A ppellant showsthat hewasnot
the actual shooter; he did not procure the firearm for use in the robbery; he did not
possessthefirearm beforetherobbery and only briefly during the robbery; neither he
nor his brother had ever used afirearm previously in arobbery; he did not direct or
encourage his brother to kill; and he had no real opportunity to have prevented the
death of Van Ness by his brother, who entered the freezer alone and rapidly shot her
one time to the head after the Appellant was walking to the cooler door.

In addition to the foregoing, there is substantial evidence of mitigation, both
statutory and non-statutory, as presented below and found by the lower court in its
sentencing order. Inlight of all of the circumstances, the Appellant submitsthat the
court should vacate the death sentence and remand for imposition of asentenceof life
imprisonment without eligibility for parole for 25 years.

POINT TEN: FLORIDA'S DEATH PENALTY IS
UNCONSTITUTIONAL.

The Appellant challenged the constitutionality of Florida's death penalty inthe

proceedings below (DR.1:140), which the lower court denied. (DR.2:256)
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As argued below, Florida's death penalty is unconstitutional for the following
reasons:
a Thestatutory aggravating factorsset forthin 8921.141(5), Florida

Statutes, do not genuinely limit the class of persons subject to the death penalty. See

Zant v. Stephens, 462 U.S. 862, 877 (1983). They are vague, overly broad and
produce arbitrary, capricious, racially discriminatory and inconsistent imposition of
the death penalty contrary to the Eighth and Fourteenth Amendments to the United
States Constitution and Article I, Section 17 of the Florida Constitution. See

Lowenfield v. Phelps, 484 U.S. 321, 108 S.Ct. 546, 554 (1988); Furman v. Georgia,

408 U.S. 238 (1972).

b.  The requirement that a defendant must prove that "sufficient
mitigating circumstances exist which outwei gh the aggravating considerationsfound
toexist" toobtain alife sentence pursuant to Florida Statute 8§921.141(2)(b) and (3)(b),
Isanunconstitutionally vagueand arbitrary standardwhichfailsto articulateacertain
standard capable of consistent, reasoned and informed use in violation of the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Constitution and
Articlel, Sections 2, 9, 16, 17 and 22 of the Florida Constitution. See Mullaney v.

Wilbur, 421 U.S. 684 (1975).

91



C. Requiring the defendant prove that "sufficient mitigating
circumstancesexist which outweigh the aggravating considerationsfoundtoexist” as
required by Florida Statute 8921.141(2)(b) and (3)(b), violatesdue processby placing
theburden of persuasion on the defendant, and use of amere preponderance standard
("outweigh") to imposethe death penalty violates Articlel, Sections9, 16, 17 and 22
of the Florida Constitution and the Fifth, Sixth, Eighth and Fourteenth Amendments

to the United States Constitution. 1d; Cagev. Louisiana, 498 U.S. 39 (1990).

d. The statutory aggravating factors set forth in Florida Statute
8921.141(5), have been and are being applied by the juries, trial judges and by the
Supreme Court of Floridain wholly arbitrary, capricious, inconsistent, and racialy
discriminatory wayscontrary to requirementsof due process, equal protection and no
cruel and/or unusual punishment guaranteed by the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution and Article |, Sections 9, 16, 17 and

22 of the Florida Constitution. Furman v. Georgia, supra

e. The lack of notice as to which statutory factors will be used to
justify imposition of the death penalty denies notice under the Fifth and Fourteenth
Amendmentsto the United States Constitution, denieseffective assistance of counsel
and denies the ability to prepare a meaningful defense under the Fifth, Sixth and

Fourteenth Amendments to the United States Constitution and Article |, Sections 2,
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9, 16, 17 and 22 of the Florida Constitution. See Fuentes v. Shevin, 407 U.S. 67

(1972); Lanzettav. New Jersey, 306 U.S. 451 (1939); Grayned v. City of Rockford,

407 U.S. 104, 109 (1972).

f. Florida's death penalty is unconstitutional because the substance
of the terms of Florida Statute 8921.141, is not contained in the legidation and is
instead provided, established and/or defined by the Supreme Court of Florida on an
a case-by-case basis, without legidlative or constitutional authority and in a manner
which vacillates without prior notice, contrary to Articlel, Sections 9, 16, 17 and 22
of the Florida Constitution and the Fifth, Sixth, Eighth and Fourteenth Amendments
to the United States Constitution. 1d.

0. Theabsence of findingsby thejury astowhat circumstanceswere
found and weighed when the sentencing recommendati on was made deniesmeaningful
appellateand/or legidativereview and resultsinadenial of due processand areliable,
consistent death penalty contrary to the Fifth, Sixth, Eighth and Fourteenth
Amendmentsto the United States Constitutionand Articlel, Sections2, 9, 16, 17 and
22 of the Florida Constitution.

h. Death by electrocution constitutes cruel and unusual punishment
inviolation of Articlel, Sections 2, 9, 16, 17 and 22 of the Florida Constitution and

the Fifth, Sixth, Eighth and Fourteenth Amendmentsto the United States Constitution.
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For the reasons stated, this court should hold that Florida's death penalty is
unconstitutional, both on its face and/or as applied in this case.

CONCLUSION

For the reasons set forth in this Brief, the court should vacate the sentence of
death and remand the case for imposition of sentence of life imprisonment without

possibility of parole for 25 years. In the aternative, the court should

remand for a new sentencing proceeding before a new jury independent of the Co-
Defendant.

Respectfully submitted,

Jeffrey L. Dees

Attorney for Defendant

1326 South Ridgewood Avenue, Suite 10
Daytona Beach, Florida 32114

(904) 257-9010

Florida Bar No. 167906
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