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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves the appeal of the circuit court’s
denial of M. Jennings’ anended notion for post-conviction
relief. The notion was brought pursuant to Fla. R Cim P.
3.850. It was originally filed in 1989 and summarily denied. On
appeal, this Court remanded for Chapter 119 discl osures.

Jennings v. State, 583 So. 2d 316 (Fla. 1991). Follow ng the

State’s disclosure of additional Chapter 119 materials, the
notion to vacate was anended. The circuit court determ ned an
evidentiary hearing was required. After conducting the
evidentiary hearing on Cctober 30-31, 1997, the circuit court
denied relief.

Citations in this brief shall be as follows: The record on
appeal fromthe 1986 trial shall be referred to as “R __ "7
foll owed by the appropriate page nunber. (It should be noted
that this was the third trial of M. Jennings as the first two
trials were vacated during the course of the direct appeals).

The record on appeal fromthe 1989 Rul e 3.850 proceedi ngs shal

be referred to as “PCGCR __". The record on appeal assenbled
for the interlocutory appeal which was filed in 1994 but
subsequently dism ssed by this Court shall be referred to as “I A-
R 7. The record on appeal fromthe case on remand which

i ncludes the transcript of the evidentiary hearing shall be

referred to as “PCR2. __". The supplenental record on appeal



shall be referred to as “SPC-R2. = ".1! Oher references will be
sel f-expl anatory or otherw se expl ai ned herein.

CERTI FI CATE OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.

The record fromthe proceedings followi ng remand has in
fact been divided up into three different records: the record
fromthe interlocutory appeal, the record original sent by the
clerk’s office in the above-entitled nmatter, and the suppl enental
record provided after this Court ordered suppl enentation
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REPLY TO STATEMENT OF THE CASE AND FACTS

Rul e 9.210 of the Florida Rules of Appellate Procedure
provides that: “The Answer brief shall be prepared in the sane
manner as the initial brief, provided that the statenent of the
case and of the facts shall be omtted unless there are areas of
di sagreenent, which should be clearly specified.” The Statenent
of the Case and Facts in the Answer Brief is twenty pages | ong.
Nowhere does it clearly specify areas of disagreenment with the
Statenent of the Case contained in the Initial Brief. Instead it
makes the conclusory allegation that “[t]he statenent of the case
and facts contained in Jennings’ brief is argunentative,

i nconpl ete, and inaccurate.” Answer Brief at 1. There is no
citation to or explanation of where in the Initial Brief the
statenent was argunentative, inconplete or inaccurate.

The Statenent of the Case and Facts in the Answer Brief
contains lengthy quotes fromthis Court’s opinion on direct
appeal, the circuit order denying the 1989 notion to vacate, and
this Court’s opinion in 1991 affirmng in part and reversing in
part and remanding for further proceedings. O course, the prior
determ nations by this Court and the circuit court were nmade
wi t hout benefit of the evidence presented in the evidentiary
heari ng conducted on October 30-31, 1997. The State in the
Answer Brief never acknow edges that fact.

Nor does the State acknow edge that subsequent to this



Court’s opinion in 1991 remanding M. Jennings’ case for further

proceedi ngs, this Court issued its opinion in Janes v. State, 615

So. 2d 668 (Fla. 1993). In Janes, this Court held that

chall enges to the jury instructions regarding the “hei nous,
atrocious or cruel” aggravating circunstance were cognizible in a
Rul e 3.850 notion to vacate where the instruction had been
objected to at trial and challenged on direct appeal. Simlarly,
the State does not acknow edge that this Court applied the sane
standard to challenges to the jury instructions regarding the
“col d, calculated and preneditation” aggravating circunstance.

See Crunp v. State, 654 So. 2d 545 (Fla. 1995).

The Statenent of the Case and the Facts in the Answer Bri ef
does not address the proceedings in circuit court between this
Court’s remand in 1991 and the evidentiary hearing conducted in
Cctober of 1997. In circuit court, the State inits witten
Answer to the Anended Mdtion to Vacate asserted: “It is the
State’s position that while the instruction on heinous, atrocious
or cruel given in the instant case was unconstitutionally vague
and was properly objected to, such error was harmess.” (PC R2.
483). At hearing on M. Jennings’ notion for summary judgnent,
the Assistant State Attorney conceded that the merits of the
chall enge to the instruction on “heinous, atrocious or cruel”
aggravator were properly raised and before the circuit court (IA-
R 41, 47). In fact, the Assistant State Attorney specifically
stated: “ I'’mnot saying he’s not entitled to be heard, but [the

2



i ssues] can’'t be decided in a summary fashion.” (I1A-R 67). As
to the instructions on CCP, the State did not argue either a tinme
bar or a res adjudicata bar. Instead the State argued that the
i ssue had not been adequately raised on direct appeal (IA-R 46-
47). At the Huff? hearing in 1997, the Assistant State Attorney
succinctly set forth his position as foll ows:
MR, WH TE: As to heinous, atrocious and cruel ny
research indicates it was preserved and that it was
rai sed properly at trial and it was argued on appeal .
As to cold, calculated and preneditated it’s been the
State’s position since they first stated this that is
[sic] was not properly preserved and it was not raised
and was not argued on appeal.
(PC-R2. 98). These salient facts are ignored by the State in its
Answer Brief. There is no discussion in the Answer Brief of the
State’s concession below that M. Jennings was entitled to raise
his jury instruction challenges in the Anended Mtion to Vacate.
Simlarly, the State in its Answer Brief ignores the
position of that the State took at the Huff hearing as to the
Brady® and i neffective assistance of counsel clainms. There, the
State conceded an evidentiary hearing was warranted as to
portions of the Brady claimand suggested an evidentiary hearing
on the ineffective assistance of counsel claim (PCR2. 52, 55,

58, 69, 75, 96, 110). Certainly, the State did not register an

objection to the need for an evidentiary hearing as to those

2Huff v. State, 622 So. 2d 982 (1993).

*Brady v. Maryland, 373 U S. 83 (1963).
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matters the circuit court ordered to be heard during the
evidentiary hearing. And no cross-appeal was filed chall enging
the decision to order an evidentiary hearing.

In the Answer Brief, the State does include a six page
summary of the evidence presented at the evidentiary hearing in
Cct ober of 1997. Answer Brief at 11-17. The State does not
explain what if any specific disagreenents it has with the twenty
page summary of the evidence which was contained in the Initial
Brief. Initial Brief at 27-46. The State’s summary of the
testinmony of Dr. Dee, Annis Miusic, Patrick C awson and Raynond
Faconpre is cursory, |eaving out many of the inportant facts M.
Jennings’ relies upon to establish his claim?

The State al so includes a paragraph discussing the testinony
of Wayne Porter and a paragraph discussion of the testinony of
M chael Hunt. However, M. Jennings takes issue with the
accuracy of the these two paragraphs. The State conpletely
ignores the fact M. Hunt did recall that there was an indication
that Sargent Wittenhouse at the Brevard County Jail had contact
wth Muszynski. (PC-R2. 1163). M. Hunt also recalled that
Det ecti ve Wayne Porter received direction fromthe State
Attorney’'s Ofice to go talk to Kruger. (PCR2. 1164).

Wayne Porter was called as a wtness by the State. On

“The testinony of the w tnesses was di scussed in the
Statenent of the Case in the Initial Brief and in the body of the
Argunent. In the Answer Brief, there is no discussion of these
W tnesses in the Argunment section.

4



cross-exam nation, Det. Porter recalled that he had been directed
by the State Attorney’'s Ofice to go talk to Kruger. (PCR2.
992). The State Attorney’s O fice knew that Kruger needed to be
tal ked “either through a correctional officer or through a note.”
(PC-R2. 992). This was an inportant fact establishing that prior
to Det. Porter’s interview of Kruger it was sonehow known t hat
Kruger possessed information regarding M. Jennings. Det. Porter
knew of Sargent Wittenhouse fromthe jail; but, could not recal
if Sargent Wittenhouse had any contact with either Kruger or
Muszynski--"it’s certainly possible.” (PC-R2. 993). Det. Porter
indicated that in the interviews he personally conducted, he

i nterviewed Kruger before Miuszynski, but he did not know whet her
anot her | aw enforcenent officer had contact wth Muszynski before
Det. Porter first interviewed Kruger. (PCR2. 995).

The state’s assertion that “[a]ll of the evidence is that
Musz[y] nski was the first jail inmate to becone known to | aw
enforcenent” is quite significant.® Answer Brief at 17. In
denying 3.850 relief, the circuit court noted “[a]t the third
trial, Miuszynski testified that Kruger went to the State first.”
(PCGR2. 776). The circuit court then stated that “all of the
credi bl e testi nony shows that [Kruger] cane forward before
Muszynski.” (PC-R2. 776). The State thus concedes that circuit

court was wong, “Misz[y]nski was the first jail inmate to becone

°I'n fact, this was the testinmony of M chael Hunt which the
State cites to support its representation (PCR2. 1156).
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known to | aw enforcenent.” Answer Brief at 17.
The State spends nearly three pages discussing the testinony
of Vincent Howard, trial counsel for M. Jennings at the third
trial. The State focuses upon his testinony regarding the guilt
phase defense of voluntary intoxication, but generally ignores
his testinony regardi ng presentation of intoxication as
mtigation at the penalty phase. The one reference to the
penalty phase testinony of M. Howard is flatly wong. The State
asserts: “Further, he testified that, under the facts of this
case, ‘voluntary intoxication’ was not a strong mtigator.”
Answer Brief at 14. However, M. Howard' s testinony was:
In a case like this one, you' re going into that penalty
phase with a big strike against you anyway, and the
strongest evidence that you can put on any mtigator
shoul d be put on, but weak evidence of voluntary
intoxication as a mtigating factor, you're really
hanmstrung if you have a dead chil d.

(PCR2. 263). In context, M. Howard was explaining his

predi canent without the Slocumtape, the Annis Misic testinony

and the Patrick Cl awson testinony.?®

The State in its brief states: “M. Howard was never told
that Annis C awson was present when Jennings returned to his hone

(TR 294).” Answer Brief at 15. The citation is to the State’'s

cross-exam nation of M. Howard as to his recoll ecti on of whether

M. Howard was asked whether the Slocumtape and the Annis
Musi ¢ testinony woul d have provi ded strong evi dence of
i ntoxication at the penalty phase. He responded: “Yes, | think
that woul d constitute strong evidence of intoxication in the
penalty phase.” (PCR2. 262).



anyone (specifically Catherine Music) had told M. Howard that
Annis Music had seen M. Jennings when he returned hone.

However, M. Howard had a note in his file dated March 23, 1986,
whi ch indicated that M. Jennings had been di scussing potenti al
wi tnesses with M. Howard and had directed M. Howard as foll ows:
“Annis Music, speak to her” and the word “appearance” with a line
drawn to Cathy Music and two tel ephone nunbers. (PC-R2. 1054).
Clearly, M. Howard (as he acknow edged) was advi sed of Annis
Music and of the need to talk to her regarding M. Jennings’
appearance. Yet despite specific instructions from M. Jennings
to contact Ms. Music, M. Howard testified that he failed to
contact her and | earn what she had to say. (PC-R2. 1054).

The State asserts: “Mreover, Jennings never clainmed that he
was hal | uci nati ng, delusional, or otherw se under the effects of
LSD. (TR303).” Answer Brief at 16. The transcript citation does
not support the State’'s representation. Moreover, elsewhere M.
Howard testified that M. Jennings had told the nental health
experts that he had taken LSD on the night in question (PC R2.
263). And in fact, the nental health reports reflected M.
Jennings’ claimto be under the effects of LSD (PC-R2. 265-66).

M. Howard testified based upon these reports, he neant to
contact an expert on LSD and obtain assistance. However for no
reason, M. Howard neglected to follow through and nake the

necessary arrangenents. (PC-R2. 1060, 1090-91).



ARGUMENT | N REPLY

| NTRODUCTI ON

The State’s Answer Brief displays a pattern of refusing to
address authority contrary to the State’'s position even though
the contra authority was set forth in the Initial Brief. As to

Argunent |, M. Jennings relied upon Kyles v. Witley, 115 S C

1555 (1995), Lightbourne v. State, 742 So. 2d 238 (Fla. 1999),

Young v. State, 739 So. 2d 553 (Fla. 1999), and State v. Gunsby,

670 So. 2d 920 (Fla. 1996), as requiring cunul ative consideration
of Brady clains and ineffective assistance of counsel clains.
The State does not cite to, |let alone address, these decisions in
the Answer Brief. 1In footnote 15, the State asserts w thout any
citation of authority: “There is no rule of |law that requires
that a claimthat has been rejected as a basis for relief can
sonehow becone error that nust be ‘cunulatively’ evaluated. Such
a theory has no legal basis.” Answer Brief at 24 n.15 (enphasis
in original). The cases cited by M. Jennings in his Initial
Brief established nore than a | egal basis for the argunent; those
cases not addressed by Appellee established that M. Jenni ngs’
argunment is the | aw-cunul ative consideration is required.

As to Argunment |1, M. Jennings relied upon a series of
cases recognizing that a capital post-conviction defendant coul d
raise in a Rule 3.850 notion challenges to jury instructions

regardi ng the “hei nous, atrocious or cruel” and “cold, calcul ated



and preneditated” aggravating circunstances where he objected to
the instruction as unconstitutional at trial and raised the issue
in his direct appeal. The decisions relied upon included: Janes

v. State, 615 So. 2d 668 (Fla. 1993); Jackson v. State, 648 So.

2d 85 (Fla. 1994); Crunp v. State, 654 So. 2d 545 (Fla. 1995);

Bush v. State, 682 So. 2d 85 (Fla. 1996). The Answer Brief does

not cite, let alone address, these decisions. Instead, the State
argues “this claimis outside the scope of this Court’s order
remandi ng this case, and, further, this Court decided the jury
instruction clains adversely to Jennings in his prior collateral
attack proceeding when it found them procedurally barred.”
Answer Brief at 28.7

The State’'s refusal to address the authority directly
contrary to its position which was cited in the Initial Brief
nmust be construed as a tacit adm ssion that those cases cannot be
di sti ngui shed.

ARGUMENT |

a. Procedural Bar.
In the Answer Brief, Appellee’ s whole argunent is prem sed
upon the notion that M. Jennings was precluded on remand from

rai sing those Brady matters previously raised or asserting

"The State’'s position also ignores the fact that the State
inthe circuit court conceded that in light of Janes it was
proper for M. Jennings to raise this claimin the anmended 3. 850.
This is discussed in nore depth infra.

9



constitutional ineffective assistance of counsel. For this,
Appel l ee relies upon this Court’s remand as |imting what M.
Jennings could raise to Brady clains prem sed solely upon 119
materials the State original refused to disclosed, but which were
di sclosed following this Court’s finding of error in the
nondi scl osure, and the resulting remand. Answer Brief at 11
(“This Court consequently remanded this case to allow the
opportunity to file any Brady clains arising fromthe discl osure

of the files at issue. Jennings v. State, 583 So. 2d at 319.7").

Appel | ee specifically argues that M. Jennings’ ineffective
assistance claim®“is outside the scope of this Court’s order
remandi ng the case to the trial court to allow Jennings to plead
Brady clainms arising fromrecords produced pursuant to Chapter
119.” Answer Brief at 17. Subsequently in the Answer Brief,
Appel | ee specifically quotes the foll ow ng passage fromthis
Court’s opinion remandi ng M. Jennings’ case for further
pr oceedi ngs:
Therefore, in accordance with Provenzano v. Dugger
[citation omtted], the two-year tine limtation of
rule 3.850 shall be extended for sixty days fromthe
date of the disclosure solely for the purpose of

provi ding Jennings wiwth the tine to file any new Brady
clains that may arise fromthe disclosure of the files.

Answer Brief at 26-27 (enphasis as provided in the Answer Brief).
Appel | ee then states:
This Court did not remand this case for the purpose of

all owi ng Jennings to raise new clains of ineffective
assi stance of counsel, nor did this Court remand this

10



case to allow Jennings to relitigate ineffectiveness
clainms that have already been decided adversely to him
Jennings attenpts to do both are outside of the scope
of this Court’s order remanding this case. Because
this is true, the new ineffective assistance of counsel
clainms are tinme-barred, and the old ineffectiveness
clai ns (which have been previously adjudicated
adversely to Jennings) are not subject to relitigation.

Answer Brief at 27 (enphasis in original).

Not only is the State’s position erroneous as a matter of
law, it was waived when it was not asserted below. First, having
quoted this Court’s opinion remanding in which this Court

specifically relied upon Provenzano v. Dugger, 561 So. 2d 541

(Fla. 1990), the State should have | ooked at the subsequent

history in the Provenzano case. After the remand there, an

amended notion to vacate was filed which included both Brady and
i neffective assistance clains. On appeal to this Court, the
State advanced the argunent advanced here: “The State contends
that this claimis procedurally barred, since Provenzano raised
the issue of counsel’s ineffectiveness in his prior 3.850

nmotion.” Provenzano v. State, 616 So. 2d 428, 430 (Fla. 1993).

This Court responded:

G ven the unusual circunstances of this case, we reject
this argunent. Qur remand after Provenzano’'s initial
3.850 notion was designed to put Provenzano in the sane
position he would have been in if the files had been

di scl osed when first requested. Provenzano, 561 So. 2d
at 549. Gven that Provenzano' s ineffectiveness clains
have arisen as a direct result of the disclosure of the
file, we find that they are tinely raised.

Provenzano v. State, 616 So. 2d at 430-31.

11



The circunstances here are identical to those which arose in

Provenzano, as this Court acknow edged in relying upon Provenzano

when the matter was remanded for 119 disclosures. The result
must be the sane. M. Jennings nust be put in the position he
woul d have been put in if the files had been discl osed when
request ed. 8

Second, at the Huff hearing the State conceded the need for
an evidentiary hearing on both the Brady and i neffective
assi stance of counsel clainms. This constituted a waiver of any

objection to clains being heard on the nerits. Canaday v. State,

620 So. 2d 165, 170 (Fla. 1993) ( Cont enpor aneous objection and
procedural default rules apply not only to defendants, but also
to the State).

b. Standard of Review

The State in the Answer Brief argues that the circuit

8Putting M. Jennings in the position he would have been in
if the State had di sclosed the Chapter 119 material when first
requested nust nmean that M. Jennings is entitled to the
cunmul ative consideration of all of the allegedly Brady material.
In Young v. State, this Court granted 3.850 relief as to the
penal ty phase proceeding after cumul atively considering the
materiality of the docunents which had not been discl osed at
trial. 739 So. 2d at 561 (“the sunmary of Brinker’s initial
statenment, read cumul atively with other docunments concerning
guestions about the order of shots fired, is material to Young's
sentencing wthin the nmeaning of materiality as we have set
forth.”). Here, the State seeks to deny M. Jennings the benefit
of cunul ative consideration of all of the undisclosed excul patory
evidence as a result of its erroneous wthhol ding of Chapter 119
mat eri al back at the tinme of the 1989 notion to vacate. This
clearly violates what this Court said in Provenzano v. State, 616
So. 2d at 430.

12



court’s resolution of Brady and ineffective assistant of counsel
clainms follow ng an evidentiary hearing are reviewed
deferentially on appeal. Specifically, the State maintains that
i ssue on appeal is whether there is “conpetent and substanti al
evi dence” to support the circuit court’s conclusion. Answer
Brief at 20, 27. According to the State, this nmeans was the
circuit court’s conclusion “an abuse of discretion.” Answer
Brief at 20.

The State’s position was specifically rejected by this Court

in Stephens v. State, So. 2d _ (Fla. Nov. 24, 1999).

There, this Court explained that under the standard enunciated in

Strickland v. Washington, 466 U. S. 668 (1984), “both the

performance and prejudi ce prongs are m xed question of |aw and
fact.” St ephens, slip op at 10. As a result, “alleged

i neffective assistance of counsel clainfs are] m xed question[s]
of law and fact, subject to plenary review” Stephens, slip op.

at 7. See Lusk v. Dugger, 890 F. 2d 332, 336 (11th Cr. 1990).

Further, this Court stated: “The second prong of the ineffective
assi stance of counsel test focuses on the reliability of the
proceedi ng and has never been subject to an abuse of discretion
standard of review.” Stephens, slip op. at 11

If this is true of the standard of appellate review for an
i neffective assistance of counsel claim it is equality true of

the standard of review of a Brady claim In United States v.

Bagl ey, 473 U. S. 667 (1985), the United States Supreme Court
13



adopted the Strickland prejudice prong standard as the standard

to reviewthe materiality prong of a Brady claim Bagley, 473

U S at 682. See Duest v. Singletary, 967 F. 2d 472, 478 (1l1th

Cr. 1992), vacated on other grounds, 113 S. CG. 1940, adhered to

on remand, 997 F.2d 1326 (1993)(“This issue presents a m xed
guestion of |aw, reviewable de novo.”).

The State’s argunments in the Answer Brief are thus prem sed
upon the application of the wong standard of review, i.e. the
abuse of discretion standard.

c. Cumul ative Anal ysis.

The State in its Answer Brief argues “This Court has already
affirmed the resolution of the claimconcerning the Sl ocumtape,
and Jennings cannot relitigate that claimin this proceeding.”
Answer Brief at 24. Simlarly, the State argues that the claim
that M. Jennings was not provided with a letter from Muszynsk
to the State Attorney “is not available to Jennings because it
has previously been rejected by this Court.” Answer Brief at 24.
However, the State’'s position is directly contrary to this

Court’s holding in Lightbourne v. State, as well as Provenzano V.

St at e.

This Court in Lightbourne v. State, 742 So. 2d at 249 held

that a cunul ative analysis of M. Lightbourne's Brady claimand
his newy discovered evidence was required. This was true even

t hought this Court noted that M. Lightbourne had first presented

14



a Brady claimyears before. See Lightbourne v. Dugger, 549 So.

2d 1364, 1367 (Fla. 1989). In fact in Lightbourne, the Brady

claimpresented in 1989 was “based on the State’s failure to

di scl ose that police had engaged in a schene with Chavers and
Carson to elicit incrimnating statenents from Li ghtbourne.” 742
So. 2d at 242. The Brady claimpresented in 1994 was supported
by evi dence not previously available (“the State commtted a
Brady violation in wthhol di ng evidence that Chavers’ and
Carson’s testinony was false and elicited in violation of Henry”.

742 So. 2d at 247). This Court’s decision in Lightbourne is

certainly a repudiation of the State’'s argunent here. Were new
evi dence of Brady violations which was previously unavail able is
now avail able, the entirety of the Brady claimnust be considered
in order to determ ne whether cunul ative consideration warrants
3.850 relief.?®

Simlarly, this Court’s reasoning in Provenzano v. State

| eads to the same conclusion. There, this Court held where the
State erroneously w thholds Chapter 119 records which give rise
to claimof constitutional error, once those records are

di scl osed the capital post-conviction litigant nust be put back
in the position in he would have been in had the records been

di scl osed when first requested. Had the 119 records discl osed

°Again, this is particularly appropriate where as here the
evi dence was not available in the prior proceedi ng because the
State wongfully withheld it.

15



here on remand been di scl osed when requested in 1989, M.
Jenni ngs woul d have been entitled to cumul ati ve consi derati on of

his clainse. State v. @nsby, 670 So. 2d at 923-24. The State is

not entitled to profit fromits wongful w thhol ding of public
records.

The State argues that no cumul ati ve consi derati on was
requi red because of its recognition that no cunul ative anal ysis
was conducted by the circuit court. See Answer Brief at 24
(“there [was] no ‘cumrul ative error’ to consider”). However, this
Court has already held in simlar circunstances that the failure
to conduct a cunulative analysis is reversible error.

Li ght bour ne. 1°

d. Brady and ineffective assistance cl ai ns.
1. nmutually exclusive clains.
The State asserts that “Brady and i neffective assistance of
counsel clains are nutually exclusive, at least in this case.
Jenni ngs shoul d el ect which theory he wants to use, instead of

trying to litigate his clains with alternative, nutually

Thi s Court remanded for further proceedings in Lightbourne
because the error involved the refusal to allow the presentation
of the evidence needed to be considered cunul atively. Here, a
remand may not be necessary because the Slocumtape and the
Muszynski letter are in evidence, along with the testinony of the
necessary witnesses. As explained in the standard of review
di scussion, supra, this Court nust conduct a de novo review which
clearly will denonstrate confidence is undermned in the
reliability of the outconme of M. Jennings’ penalty phase
pr oceedi ng.
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exclusive, theories.” Answer Brief at 19 n.13. The State’s

position has previously been rejected by this Court. Provenzano

v. State, 616 So. 2d at 430; Hldwin v. Dugger, 654 So. 2d 107

(Fla. 1995); State v. @unsby, 670 So. 2d at 924. \here

col | ateral counsel discovers excul patory evidence which did not
reach the jury, but which was in the State’'s possession pretrial,
he should not be forced to guess whether the courts wll credit
the prosecutor’s insistence the evidence was made avail able to
trial counsel or trial counsel’s insistence that the prosecutor
failed to provide himthe evidence in question. This Court has
al ready determned that in such circunstances it is proper to
pl ead Brady and ineffective assistance clains in the alternative.
2. Brady.
The only aspect of M. Jennings’ Brady claimwhich is
di scussed on the nerits in the Answer Brief relates to the
undi scl osed notes of M chael Hunt summarizing the content of
statenents nmade to himby “wtness Kruger.” Answer Brief at 19.
The State’s only argunent as to this is to quote the circuit
court’s order and to assert that the circuit court’s concl usions
did not constitute “an abuse of discretion.” Answer Brief at 20.
O course what the State conpletely glosses over'! is: 1)

the fact that the circuit court accepted as fact that the notes

UThis is besides the circuit court’s failure to conduct a
cunul ative analysis of all the excul patory evidence which did not
reach the jury because either the State failed to disclose or
def ense counsel failed to discover
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summari zing statenents nmade witnesses to M chael Hunt were not
disclosed to trial counsel??; and 2) the part of the order
printed in bold in the State’ Answer Brief (“The fact remains
t hat Kruger came forward voluntarily, and all of the credible
testi nony shows that he cane forward before Miszynski.”) is
directly contrary to the representation in the State’ s Statenent
of the Case (“All of the evidence is that Miuszynski was the first
jail inmate to becone known to | aw enforcenent” Answer Brief at
17). This is significant because at M. Jennings’ trial
Muszynski testified that Kruger went to the State first (“Q D d
[ Kruger] go to the State first or did you? A He did.” R
679) .
At the evidentiary hearing below, the State called M chael
Hunt and elicited the follow ng testinony:
Q Nowthe first thing | direct your attention to, and
" mnot sure where it is on the page, but at sone point
inthere it make[s] a reference to M. Kruger comng to
light after O arence Miusz[y] nski, and he m ght be
referred to “C.M” I"mnot sure. Do you see that
sonmewher e?
A Yes, it’s on the second page.

Q What is the exact phrase in that note?

A It is in parenthesis, it says, “Note, W cane to
light after Rick MU S period, told B.C.S.D. of his

2l n Young v. State, 739 So. 2d 553 (Fla. 1999), this Court
found a Brady violation on the basis of the prosecutor’s notes of
wWitness interviews. Thus, there can be no question that the
notes here gave rise to a valid Brady claimsince it was
uncontested that the notes were not disclosed to M. Jennings’
trial counsel
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presence[”], end parenthesis.

* * %

Q Al right. Wuat’'s you[r] recollection based on the
reports and statenents of the wi tnesses as to whet her
it was M. Kruger or whether it was M. Misz[y]nski who
first contacted the police in order of tine?

A. Between the two of them M. Misz[y]nski and M.
Kruger ?

Q Right.

A. | believe it was M. Misz[y]nski, but |’ m not
positive.

(PCG-R2. 1153, 1155-56). Thus, the note contradicted Miszynski’s
testinmony of M. Jennings’ trial.

On cross-exam nation, M. Hunt renmenbered that a Sargent
Wittenhouse at the jail “had contact with M. Misz[y]nski.”
(PCGR2. 1163). WM. Hunt recalled the reference to Sargent
Wittenhouse in Miszynski’s deposition. (PC-R2. 1163). M. Hunt
al so remenbered that “Wayne Porter receive[d] direction fromthe
State Attorney’'s Ofice to go talk to M. Kruger.” (PC R2.

1164). Simlarly, Wayne Porter testified on cross-exam nation by
M. Jennings’ collateral counsel that he had been directed by the
State Attorney’s Ofice to go talk to Kruger (PC-R2. 992). The
State Attorney’s O fice knew that Kruger needed to be talked to
“either through a correctional officer or through a note.” (PC
R2. 992). Det. Porter knew of Sargent Wittenhouse fromthe
jail; but, could not recall if Sargent Wittenhouse had any

contact with either Kruger or Miuszynski-“it’s certainly
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possible.” (PCGR2. 993). Det. Porter did not know whet her
anot her | aw enforcenent officer had contact with Miuszynski before
Det. Porter first interviewed Kruger. (PCR2. 995).

Thus, the circuit court’s order is directly contradicted by
all of the evidence as the State inplicitly acknow edged in its
Statenent of the Case (“All of the evidence is that Miszynski was
the first jail inmte to beconme known to | aw enforcenent. Answer
Brief at 17).1

Besides the circuit court’s conclusion being patently wong
as the record of the evidentiary hearing shows, the issue
concerns whether the note in the State’s possessi on which
directly contradicted Muszynski’s testinony at trial, along with

ot her undi scl osed excul patory evi dence underm nes confidence in

3Qddly the next sentence in the Answer Brief is: “M.

Hunt’'s note that suggests the opposite is erroneous.” Answer
Brief at 17. In fact, the note does not suggest the opposite; it
is consistent with M. Hunt’s testinony. The citation given for
this sentence is to the page in the transcript where after M.
Hunt gave an unclear answer as to the basis for the information
in the note, an objection was registered regarding the source of
his response (nenory or hearsay), and the foll ow ng occurred:

THE COURT: | think your objection is well taken. The
guestion was, were you able to figure out any
justification for that note, and your answer was, no,
correct?

THE W TNESS: That's correct.

(PCG-R2. 334). Subsequently in cross-exam nation, M. Hunt was
rem nded of Sargent Wittenhouse.
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t he outcone cumul atively.! The circuit court did not conduct
this analysis, nor does the State conduct this analysis in the
Answer Brief. The significance of the evidence in the State’'s
possession at the tine of trial directly contradicting
Muszynski’s testinony i s enhanced when cumul ati vely eval uat ed

Wi th Muszynski’s letter seeking consideration in return for his
testinony. And its significance nust be further evaluated in
light of the State concession in the 3.850 proceedi ngs bel ow t hat
there were “conflicting statenents as to whether or not in fact
[the victim was conscious during the entire episode.” (IAR
27). According to the State, the question of whether the victim
was consci ous “depends on which version of those facts you
believe.” (IA-R 28). Cumulative consideration requires

consi deration of the evidence disclosed in 119 material s that
Crisco woul d have contradi cted Muszynski’'s testi nony had he been

asked whet her the victi mwas unconsci ous throughout the episode.

4The United States Suprene Court explained in Kyles:

Justice Scalia suggests that we should
"gauge" Burns's credibility by observing that
the state judge presiding over Kyles's post-
conviction proceeding did not find Burns's
testinony in that proceeding to be
convi ncing, and by noting that Burns has
since been convicted for killing Beanie. O
course, neither observation could possibly
have affected the jury's appraisal of Burns's
credibility at the tine of Kyles's trials.

115 S. C. at 1573 n. 19 (citation omtted)(enphasis added).
Thus, the issue is what affect the infornation contained in the
note may have had upon M. Jennings’ jury.
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Currul ati ve consideration of the Sl ocumtape nust al so occur
because the | evel of intoxication described therein is
i nconsistent with M. Jennings’ actions as related by Miuszynski .
Cumul ative consideration of Annis Miusic’s description of M.
Jenni ngs’ appearance simlarly inpeaches Muszynski’ version of
events. The basis of the two of three aggravating circunstances
was the enbellished story told by Miuszynski. The wealth of
i npeachi ng evi dence now avail abl e whi ch was not presented at
trial must underm ne confidence in the reliability of the
out cone. 1°
3. ineffective assistance.
The State’s primary argunment regarding M. Jennings’

i neffective assistance of counsel claimis that it was
procedural ly barred, even though such argunent was not advanced
bel ow and the State agreed to an evidentiary hearing regarding
the claim As explained supra, the State’s argunment nust be
rej ect ed.

As to the merits, the State’'s argunent in its entirey is:

To the extent that further discussion of the

3Thi s argument was di scussed in nore detail in the Initial
Brief. M. Jennings does not waive the nore detail ed discussion
and expl anation by not repeating it in full here. Instead, he

woul d sinply note that the State’s failure to address or respond
to the cumul ati ve anal ysis (beyond the erroneous contention that
a cunul ative analysis is not required) should be construed as a
concession by the State that cumul ative consideration does as a
matter of |aw underm ne confidence in the reliability of the
deat h sent ence.
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i neffective assistance of counsel conponent of this
claimis necessary, the Rule 3.850 trial court decided
the “cumul ative error” ineffectiveness claimadversely
to Jenni ngs based upon the record and the evi dence.
(TR786). That finding is supported by conpetent
substantial evidence, and should be affirnmed in al
respects.

(Answer Brief).
The circuit court’s findings regarding the ineffectiveness
of counsel claimin its entirety was as foll ows:
The final claimis that counsel was ineffective based
upon the cunul ative errors alleged. Having revi ewed
the entire record, heard argunent of counsel, heard the
testinony of w tnesses, reviewed evidence presented,
and reviewed final witten argunments, the Court finds
t hat defense counsel rendered conpetent and effective
counsel to this defendant.
(PC-R2. 786).
The circuit court’s order is to be reviewed de novo.

Stephens v. State. It contains absolutely no purported factual

determ nations as to the ineffectiveness claim The State’'s
argunent that deference is required is wong.

The State makes no effort to refute the argunents of
i neffectiveness set forth in the Initial Brief. M. Jennings’
trial counsel failed to contact Annis Misic despite the fact that
M. Jennings asked his lawer to talk to her about M. Jennings’
appearance. Patrick C awson was not called as a wtness because
of trial counsel’s m stakenly believed that C awson was not
available. Trial counsel failed to obtain the services of a drug
expert despite noting the need to obtain such an expert. Trial
counsel failed to present testinmony fromBilly Crisco that
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according to his account of M. Jennings’ alleged statenent, the
victimwas rendered i nmedi ately unconsci ous and renai ned so until
her death. Trial counsel failed to elicit testinony from

Cat herine Music, a witness he did call, describing M. Jennings’
appearance shortly after the tine of the hom cide as “kind of
wi | d | ooking” and “under the influence of sonething.” Trial
counsel failed to learn of, present and inpeach Allen Kruger with
information in Kruger’s own court file showng that |ess than two
nont hs before M. Jennings purportedly made a statenent to him
Kruger’s counsel chall enged Kruger’s conpetency on grounds of his
“del usi onal thought patterns.” Trial counsel also failed to cal
Fl oyd Canada, another witness to M. Jennings’ extrene

I nt oxi cati on.

M. Jennings continues to rely upon the argunents contai ned
inthe Initial Brief in nore detail, noting sinply that the State
failure to address the ineffectiveness argunents nust be
construed as a tacit concession that those argunents cannot be
ref ut ed. 16

ARGUVMENT 11

Besi des arguing that the challenge to the HAC and CCP jury

%Certainly, the State had anple space renmaining inits
brief to address the nerits of the ineffectiveness claimhad it
di sagreed with the analysis of the nerits contained in the
Initial Brief.
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instruction is procedurally barred,! the State argues that the
circuit court’s harmess error analysis is “supported by
conpet ent substantial evidence, and should be affirnmed in al
respects.” Answer Brief at 28. However, this is not the
standard of review applicable to harm ess error determ nation
made by a circuit court. The issue of harm essness of
constitutional error is a |legal one subject to de novo review.

See Richnond v. Lewis, 506 U S. 40 (1992).

Further, the State argues that this Court’s determ nation
that there was sufficient evidence on direct appeal to support
the sentencing court’s finding of HAC and CCP establishes the
harm essness of the instructional error. Answer Brief at 29
(“this Court’s direct appeal decision is dispositive.”). O
course, this argunent is not the law. If it were, this Court

woul d not have granted relief in Htchcock v. State, 614 So. 2d

483 (Fla. 1993). In Htchcock, this Court had found sufficient
evi dence to support the HAC aggravator on direct appeal. Yet,
this Court subsequently did not find instructional error
harm ess.

In fact, this Court has clearly enunciated the standard for
determ ni ng whether the instructional error present here was

harmess. In Walls v. State, 641 So. 2d 381, 387 (Fla. 1994),

this Court made clear that the State bore the burden of proving

M. Jennings addressed this aspect of the State’s argunent
in the Introduction section of the Argunent in Reply, supra.
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the error harm ess beyond a reasonabl e doubt in accord with the

harm ess error test of State v. DiGuilio, 491 So. 2d 1129 (Fl a.

1986). In D Guilio, this Court stated:

The test is not a sufficiency-of-the-evidence, a
correct result, a not clearly wong, a substanti al

evi dence, a nore probable than not, a clear and

convi ncing, or even an overwhel m ng evidence test.
Harm ess error is not a device for the appellate court
to substitute itself for the trier-of-fact by sinply
wei ghi ng the evidence. The focus is on the effect of
the error on the trier-of-fact. The question is

whet her there is reasonable possibility that the error
affected the verdict. The burden to show the error was
harm ess nmust remain on the state. |If the appellate
court cannot say beyond a reasonabl e doubt that the
error did not affect the verdict, then the error is by
definition harnful

Diquilio, 491 So. 2d at 1139.

Here, the State makes no effort to carry its heavy burden.
It sinply and erroneously argues: 1)that this Court nust give
deference to the circuit court’s ruling, and 2)that this Court
finding of sufficient evidence on direct appeal resolved the
matter. There is no discussion of the evidence in the record
that could have |l ead a properly instructed jury to concl ude that

nei t her HAC nor CCP were established beyond a reasonabl e doubt. 8

8Some of this evidence is in the trial record. For
exanple, the State’'s nental health expert, Dr. Podnos, testified
that the offense “started as an inmpulse” (R 1513). Also, the
State conceded in circuit court that the evidence at trial was in
conflict as to whether the victi mwas unconscious (IA-R 27).

Addi ti onal evidence was devel oped in the post-conviction
proceedi ngs. For exanple, the Slocumtape describes M.
Jenni ngs’ inebriated condition which was inconsistent with a pre-
existing plan. Annis Miusic’s testinony describes M. Jennings’
i nebriated condition and his effort to get a ride hone which was
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The State’'s failure to discuss this evidence is telling. A
resentencing i s required.

ARGUMENT V

This Court has recogni zed that as new facts have devel oped
regarding Florida s electric chair which raised questions about
whet her it constituted cruel and/or unusual punishnment, capital
post-conviction were entitled to raise the nerits of the question
i n post-conviction proceedi ngs.

Now, the | egislature has changed the | aw regardi ng the
met hod of executing a condemmed prisoner. On January 14, 2000,
Governor Bush signed into |aw nodifications to Section 922.10,
Florida Statutes, which in essence nade “lethal injection” the
met hod unl ess the condemmed choi ces el ectrocuti on.

Under the savings clause of the Florida Constitution, the
new | egi sl ati on does not and cannot be applied to M. Jennings.
Article X, section 9 of the Florida Constitution provides,
“Repeal or anmendnent of a crimnal statute shall not affect
prosecution or punishnment for any crine previously commtted.”
This Court has held that |egislation changing the nethod of
execution is a “crimnal statute” which cannot be applied to

cases where the crinme occurred prior to the change. WAshi ngton

v. Dowling, 92 Fla. 601, 109 So. 588 (1926)(under Art. 3, § 32,

inconsistent wwth a pre-existing plan. Additionally, there is
evi dence i npeachi ng Muszynski’s testinony which provided the
basis for the finding of HAC and CCP and which was in conflict
with what Crisco reported.
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Fla. Const., predecessor to current savings clause, person
sentenced to death under statute that nmade hangi ng the method of
execution could not be executed by el ectrocuti on because statute
providing for electrocution went into effect after crine). See
Washi ngton, 109 So. at 593 (Brown, J., concurring)(“the savings
clause [ ] of the Constitution would operate to prevent such
anmendatory statute fromaffecting the prosecution or punishnment
of the crinme of nurder commtted before such anendatory statute
was adopted.”). This Court has repeatedly held that statutes
altering how punishnments are inflicted, if enacted after the
crime occurred, cannot be applied to the defendant. Ex parte
Browne, 93 Fla. 332, 111 So. 518 (Fla. 1927) (savings clause of
Florida Constitution prohibited application of statute providing
that “on or after January 1, A D. 1924, death by hanging as a
means of punishnment for crine in Florida is hereby abolished and
el ectrocution, or death by electricity substituted therefor” to
person who commtted crime before statute was enacted); Castle v.
State, 330 So.2d 10 (Fla. 1976) (defendant was not to be sentenced
in conformty with an anmendnent to crimnal statute adopted after

the date of the offense); Pizarro v. State, 383 So. 2d 762 (Fl a.

4t h DCA 1980) (on rehearing)(trial court was precluded from
i nposi ng sentence under an act that did not exist when the crinme

occurred). Accord Bradley v. State, 385 So. 2d 1122, 1123 (Fl a.

1st DCA), review denied, 392 So. 2d 1372 (Fla. 1980).

The I ongstanding rule that an anmendnent to a cri m nal
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statute cannot be applied to a prosecution and/or puni shnment
arising froma crime conmtted before the anendnent’s adoption
provided M. Jennings a substantive due process right. See Ford

v. Wainwight, 477 U S. 399, 428 (1986) (0O Connor, J.,

concurring)(“Qur cases |eave no doubt that where a statute
indicates with ‘|l anguage of an unm st akabl e mandatory character,
that state conduct injurious to an individual will not occur
‘absent specified substantive predicates,’ the statute creates an
expectation protected by the Due Process C ause.”).

The legislative staff analysis of the lethal injection bill

mentions WAshington v. Dowling and notes that the “savings clause

issue may still be a cogni zable issue with respect to retroactive
application of lethal injection.” Senate Staff Analysis at 6.
The staff analysis also notes that the bill purports to deal with

this problemby indicating the legislature’s desire that the
change be applied retroactively. [1bid.
Were Florida has |ong established a right not to be

subjected to retroactive penal statutes, as in Washington v.

Dow i ng, a retroactive change by judicial interpretation would

violate both ex post facto and due process. Bouie v. Gty of

Colunbia, 378 U S. 347, 353 (1964) (“an unforeseeabl e judici al
enl argenment of a crimnal statute, applied retroactively,
operates precisely like an ex post facto law’). This Court has

recently applied Bouie in making its interpretation of a crimnal
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statute prospective only. State v. Snyder, 673 So. 2d 9 (Fl a.

1996). Further, despite the legislature’s desire that the |ethal
injection |aw apply retroactively, the legislature is not
enpowered to anend Florida’ s Constitution, but only to propose
amendnents which are then submtted to the electorate. Fla.

Const., Art. Xl, Sections 1, 5. See Provenzano v. Mbore, 744

So. 2d 423, 419 (Fla. 1999)(Wlls and Quince, JJ.,
concurring)(“change to lethal injection may be legally
attai nable” but “legal issue in article X, section 9,” Florida
Constitution, “requires full study and awareness by the
| egislature of the |legal issues”) (enphasis added). Accordingly,
application of the lethal injection statute to M. Jennings
vi ol ates the savings clause of the Florida Constitution. Any
attenpt to retroactively change the savings clause or the
judicial construction of the savings clause viol ates due process.
Therefore, the new | egislation cannont be applied to M.
Jenni ngs.
However, the new | egi sl ation establishes nore evidence of a

nati onal consensus against the electric chair. In Penry v.
Lynaugh, 492 U. S. 302, 330-31 (1989), the United States Suprene
Court while considering whether the Ei ghth Amendnent precl uded
the execution of the nentally retarded expl ai ned:

The prohibition agai nst cruel and unusual punishnments

al so recogni zes the “evol ving standards of decency that

mark the progress of a maturing society.” Trop v.
Dulles, 356 U. S. 86, 101 (1958)(plurality opinion);
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Ford [v. WAinwight, 477 U S. 399,] 406 [(1986)]. 1In
di scerning those “evol ving standards,” we have | ooked
to objective evidence of how our society views a
particul ar puni shnment today. See Coker v. Ceorgia,
[433 U.S. 584,] 593-597 [(1977)]; Enmund v. Florida,
458 U. S. 782 (1982). The clearest and nost reliable
obj ective evidence of contenporary values is the

| egi sl ati on enacted by the country’ s | egi sl atures.

In Penry, the Court concluded “at present, there is insufficient
evi dence of a national consensus agai nst executing nentally
retarded people convicted of capital offenses for us to concl ude
that it is categorically prohibited by the Ei ghth Anendnent.”
492 U.S. at 335. However in light of the legislative

determ nation to only use the electric chair in Florida where
there is an affirmative election of the electric chair as the
met hod of execution, the electric chair nmust be decl ared
unconstitutional. Nowonly three states renmain commtted to the
use of the electric chair as the nmethod of execution. There is a
nati onal consensus against the electric chair, and this Court
shoul d so hol d.

CONCLUSI ON

M. Jennings’ conviction and sentence of death were the
product of nunerous constitutional errors. The State violated
its obligation under Brady. Trial counsel rendered
constitutionally deficient performance. The jury received
constitutionally defective instructions regardi ng two aggravati ng

factors over defense counsel’s objection. This errors alone were
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prejudicial to M. Jennings. However, these errors did not
happen al one; they happened in conjunction with each ot her,
t hereby nmagni fying the prejudicial inpact that each had on M.
Jenni ngs’ case. The instructional errors were not harm ess
beyond a reasonabl e doubt. The Brady violations and tri al
counsel’s deficient performance certainly when considered
cunmul atively established that M. Jennings did not have the
benefit of a reliable adversarial testing. At a mninum a new
penal ty phase proceedi ng nust be ordered.
Finally, M. Jennings’ sentence by electrocution constitutes
cruel and/or unusual punishnment, and is thus, unconstitutional.
| HEREBY CERTI FY that a true copy of the foregoing Reply
Bri ef has been furnished to all counsel of record by United

States Mail, first class postage prepaid, on February 16, 2000.

MARTI N J. McCLAIN

Florida Bar No. 0754773

Regi stry Counsel for M. Jennings
9701 Shore Rd.

Apt. 1-D

Br ookl yn, NY 11209

(212) 577-3429

Copi es furnished to:
Kennet h Nunnel | ey
Assi stant Attorney General

444 Seabreeze Blvd., 5th Floor
Dayt ona Beach, Florida 32118

32



